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Siet of KIN G's BEN CG HH, 
IN 
Trinity Term, 


In the Twenty-Seventh Year of the Reign of GzoRGE III. 


. him within the act of pucliament, - 


* 


The Kins againſ Jones. 


H E Dafendiane, late ſheriff of Carnarvonſhire, had been 
requeſted by the party in the original cauſe within fix 
months after he went out of office to return a writ in 
the cauſe, but he had not been ſerved with any rule of court 
for that purpoſe; he did not return it, and thereupon an 
attachment had ifſued againſt him. A rule had been granted 
to ſhew cauſe why the attachment ſhould not be ſet afide for 
irregularity, on the ſecond ſection of the 20. Geo. 2. c. 37. by 


which it is enacted “ that no ſheriff ſhall be liable to be cal- 


led upon to make a return of any writ or proceſs, unleſs he 


*© be required ſo to do within ſix months after the. expiration 


of his ſaid office. 2 | 
Bower ſhewed cauſe againſt the * ad inſiſted that the 


Monday, 
June 11th, 


A ſheriff 1s 
not liable to 
an attach. 
ment for not 
returning a 
writ, if not 
called upon 
by a rule of 


court within 
ſix months af- 
ter the expi- 
ration of his 
office, not- 
withſtanding 
he was re- 
queſted by the 
party to re- 


turn it beſore 


the ſix months 


were e. 


ſheriff was liable to an attachment for not returning a writ, if 


called upon by the party within fix months after he went out of 
office, though no rule of court had required him to do it. And 
that if the preſent application were to ſucceed, it would be al- 


lowing the defendant to protect himſelf from ne of the 


court by his own act of neglect and refuſal. 


Leyceſter, contra, contended that the defendant doula: have A, 


been ſerved with a rule of court to'return the writ, in order to 


_— 


R B | Per © 


2 
1787. 

— 
The Kix 


againſt 
Jon Es. 


Monday, 


June 11th, 


By the con- 


ſtitution of 


the corpora- 
dion of He- 
don à per- 
ſon having 
ſerved a ſeven 
years appren- 
ticeſnip to a 
freeman re- 
ſiding in the 
town is in- 
titled to his 
freedom, and 
by a by-law 
the inden- 
tures muſt be 


. inrolled by 


the town- 
clerk within 
four months 
from the 
date. 


An appren- 
tie i 


bound to a 
freeman, re- 
ſident on] 
occaſionally, 
and whoſe 
ſervice.is to be 
performed at 
another place, 
is not intitl- 
ed to have 
his inden- 
tures inrol- 


led, nor will 


the court 


CASES IN TRINITY TERM 


Per curiam. The only way t6 call on a ſheriff to return a writ 
is by a rule and proceſs of the court. The ſtatute was made for 
the eaſe and benefit of ſheriffs. And if this mode of defiring a 
return of” a writ were to be allowed, it would be productive of 
numberleſs queſtions, as'to what ſhould- be deemed a calling on 
the ſheriff. But as this point had never been ſettled, The Court 
made the rule e without coſts, even though it was for an 


irregularity. - wy ont Ee a a Sr a4 coy 


The KINO againf M a RSHAL, 


ULE callidg © on the deferdant, who was Town-clerk of 
the borough of Hedon in Yorkſhire, to ſhew cauſe why a 
mandamus ſhould not iſſue, directing him to inroll the inden- 


tures of apprenticeſhip, by which John Briggs was bound an 


apprentice to John Burſtall as a mariner, in one of the public 
books of the corporation of Hedon, It appeared from the 
affidavits on which the rule was founded, that by the uſage and 
conſtitution of the borough of Hedon, all perſons who have 


ſerved apprenticeſhips for ſeven years to any freeman of the 


corporation reſident within the town are entitled to the freedom 
of the corporation. That by a bye law of the corporation, made 
in February 17 p, it was enacted, that no apprentice ſhould be 
entitled to the freedom of the corporation, unleſs he ſhould 


. within four months after the date of the indentures of appren- 
ticeſhip cauſe the indentures to be inrolled by the town-clerk 


in one of the public books belonging to the corporation. It was 
likewiſe ſtated that Bur/tall was a freeman of and reſident in the 


town of Hedon, and had ſerved the offices of bailiff of the cor- 


poration in 1782, of alderman in 1783, and of mayor in 1784. 
That on the iſt May 1786 Jobn Briggs was bound apprentice to 
Jobs Burſtall for ſeven years; and that on an application to the 
defendant within the four months to inroll the indentures he 


had refuſed, aſſigning as a reaſon that Burſtall uſually reſided at 


Lingſton upon Hull, where his buſineſs was carried on, and that 
Hedon was only his place of reſidence n ſome of the b 
mer months. = 


Baldwin' now ſhewed. cauſe againſt the rule, _ inſiſted that 
Briggs was not entitled to the freedom of the-corporation: 
That according to the true conſtruction of the vlage and bye-law 


3 | only 
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IN THE TWENTY-SEVENTH YEAR OF GEORGE 111. 
and borough of Hedon were entitled to that privilege. And 


Hedon could not make any difference, fince the buſineſs was M 
entirely carried on at Kingſton, at which place therefore the 
ſervice was performed. 

Chambre in ſupport of the rule, The queſtion i 1s not t upon 
the reſidence of the apprentice during the ſervitude, but where 
the maſter refided. By the ancient conſtitution of the borough, 
all perſons who ſerve apprenticeſhips for ſeven years to any free- 
man refident within the town are entitled to the freedom of the 
corporation. Now in this caſe the maſter was a freeman of 
and reſident within the town: And it is in reſpect of his free- 
dom that the privilege is to be communicated to the apprentice. 
Then the bye-law cannot alter the ancient conſtitution : But it is 
to be obſerved that even according to the bye-law the inrolment 
is to be made within four months-after the execution of the 
indentures ; and it cannot be known at that time where the ap- 
prentice will reſide during the time of the apprenticeſhip; 
which ſhews that the apprentice is entitled to the effect of the 
preſent application, fince he is bound an apprentice to a perſon 
who is reſident within as well as a freeman of the borough. 
At all events the queſtion reſpecting the title of the apprentice 
to the freedom of the corporation will be open to be diſcuſſed 
on ſome future occaſion, after he ſhall have ſerved his 3 appren= 
ticeſhip : but the preſent motion is only to have the indentures 
inrolled, in order to give him an opportunity of trying that 
queſtion hereafter. And if this rule be diſcharged it will be 
concluſive againſt him for ever; bat if Faated it cannot be con- 
cluſive in his favor. But 

The Court were clearly of opinion that, as the trade was car- 
ried on at King fon, and the ſervice was performed there, the 
apprentice was not entitled to have this rule made abſolute. 
That the privilege ſought for was in reſpect of the benefit which 
the borcugh of Hedon might receive from the ſervice of the 
apprentice; whereas in the preſent inſtance the benefit to be 
derived from the ſervice of the apprentice could only be received 
by the inhabitants of King ſton. That it was a kind of fraud upon 
the bye · lw of the corporation of Hedon, and that it was evident 
from the indentures that the ſervice under them could not be 
performed at Hedon, which is an inland town, becauſe Briggs was 


bound apprentice as a mariner. 
Rule diſcharged. 


EDMONDSON 


. 


— 


= 


only thoſe perſons who ſerved apprenticeſhips within the town 1787. 


— 
that the circumſtance of the maſter's occaſional reſidence in The Kino 


againſt 
ARSH AL | 
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Menday, . 
June 1100. 


Where A new 
trial is moved 
for on the 
ground of a 

| 1 
in point 
1 if the 
court ſee that 
juſtice has 
been done 
between the 
parties, they 
will not ſet 
aſide the ver- 
dict, nor en- 
ter into a diſ- 
cuſſion of the 
queſtion of 
law. 
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EpMODSsON again} MachRL TL. 


N a motion for a new trial, Mr. Baron Perryn, before 
whom the. cauſe was tried at the laſt aſſizes at Lancaſter, 
reported that this was an action of treſpaſs for aſſaulting and 
beating the plaintiff's niece, per quod ſervitium am fit. The niece 
lived with her aunt in Lancaſter, as her ſervant ; her mother 
lived in a different part of the ſame county; and by the permiſſion 
of the plaintiff, the niece went in the month of March laſt to 
ſee her mother; at which time the aſſault was made. The caſe 
proved on the part of the plaintiff was aggravated with many 
circumſtances of ill- treatment (which were particularly related 
in the detail of the evidence). Another cauſe ſtood next in the 
paper for trial, which was brought by the niece againſt the ſame 
defendant for the ſame aſſault. The counſel for the plaintiff 
declared their i intention of not trying that cauſe, and withdrew 
the record, The defendant's counſel contended that the jury 
could only give damages in this cauſe for the loſs of ſervice; 
the plaintiff's counſel inſiſted on the contrary. The learned 
Judge thought the aunt in this caſe ſtood in loco parentis; and 
as in actions brought by a father for deflowering his daughter, 
whereby he loſt her ſervice, large damages had been often given, 
he thought this caſe bore an analogy to that, and that the jury 
upon the whole of the caſe had a right to give ſuch damages as 
they thought juſt, conſidering the ſituition and circumſtances of 
the defendant, who was proved to be a captain in the militia, 
the qualification for which was 300 J. a year. The jury after 
conſideration found a verdict for the plaintiff, damages 300 J.; 
with which the learned Judge declared himſelf not diſſatisfied. 
This application was made laſt term, on the ground of a miſ- 
direction to the j jury. The defendant's counſel denied that they 
had entered into any compromiſe to permit the jury to take into 
conſideration in the meaſure of their damages the injury which 
the niece herſelf had ſuſtained, and which was the ſubject of the 
next action, in conſideration of the plaintiff s counſel withdrawing 
the record in the next ation. But it was admitted that the dama- 
ges were not exceſſive according to the evidence then given, if the 
jury could take both the actions into their conſideration at once. 
After a queſtion put this day to the plaintiff's counſel whether 
the niece would enter into a rule not to proceed i in the adion in 


which ſhe herſelf was plaintiff, which was anſwered in the af 
firmatiye, 
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as will beſt anſwer the ends of juſtice. 


IN THE TWENTY-SEVENTH YEAR OF GEORGE III. 


Asnnuns r, J. nid, that the judges of this court had con- 
ſalted with the reſt of the judges on this caſe, and the reſult of 
their opinion was, without giving any poſitive opinion upon the 
queſtion of law, that this rule ought to be diſcharged. An 
application for a new trial is an application to the diſcretion of 
the court, who ought to exerciſe that diſcretion in ſuch a manner 
It does not require much 
penetration to ſee what are the ends of juſtice in the preſent caſe. 
It is certain that the girl herſelf ought to have ſome ſatisfation 
For the injury ſhe received ; and as ſhe conſents not to try her ac- 
tion, the queſtion is whether juſtice has not already been done; 


For it was admitted at the bar that, if the injury ſhe ſuſtained * 


could be taken into conſideration in this action brought by the 
aunt, the damages which the jury have given are by no means ex- 
ceſſive. Then there does not appear to be any ground for the de- 
fendant to call on the diſcretion of the court to ſend this cauſe 
down to be re- tried on a technical objection in point of law. 
And all the judges are unanimouſly of opinion that, as complete 
and ſubſtantial juſtice has been done, there is no reaſon to grant 
a new trial. / 

On the plaintiff's ondertakiog to pay over to the niece the da- 
mages, after deducting the coſts of this action, and on the niece's 
undertaking not to proceed in the action in which ſhe herſelf 
Was plaintiff, | 

Rule diſcharged without coſts. 


BooTHMAN again// The Earl of SURRV. 


HIS was an action of debt againſt the defendant, who 
was chief bailiff of the liberty of Hallamſbire, for 
an eſcape.” The declaration ſtated, that, in Eafter term in the 
24th. year of the reign of the preſent king, the plaintiff had re- 
covered by the judgment of the court of King's Bench 37 /. 
againſt one Jobn Woolhouſe ; that on the 12th February, in the 
25th year, &c. he ſued out a capias ad fatisfaciendum,. directed 
to the ſheriff of Torꝶſbire, who made his mandate thereon to 
the defendant, requiring the defendant to arreſt the ſaid Jobn 
Woolbouſe, ſo that the ſheriff might have his body at the return 
of the writ ; upon which the defendant afterwards within his 
bailiwick took and arreſted the ſaid Moolbouſe by his body in 


execution for the ſaid debt, and had and detained. him in his 
i. B65 148 


cuſtody 
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s0N 
againſt 

ACHELI:, 


Tueſday, 
June, 12th. 


The bailiff of 
a liberty who 
has the return 
and execu- 
ion of writs 
is liable to an 
action of debt 
for an eſcape, 
if he remove 


* , a priſoner ta- 


ken in execu- 
tion to the 


county gaol, 
ſituate out of 


the liberty, 
and there de- 
liver him ĩnto 
the cuſtody of 
the ſheriff. 
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andidy in the gaol of the ſaid chief balliff in ünd Foe? the fad. 


bailiwick in execution at the ſuit of the ſaid plaintiff for the 


Boorixan :cauſe aforeſaid, until the defendant, ſo being chief bailiff of the 


.a fam 


The ging of aid liberty, afterwards, to wit, on, &c. without the licence 


SURRY. 


or conſent and againſt the will of the plaintiff,” and without any 
legal warrant or authority, permitted and ſuffered the ſaid Wool- 
houſe, ſo being in his cuſtody; to eſcape out of his cuſtody, and 
to go at large wherever he would, the ſaid Fort WEE") or mr 
not being.ſatisfied, Tc. | 

Pleas, 1ſt. Ni debet. Secondly, That true it is that he the 
defendant did take and arreſt the ſaid John Woolhouſe by his body, 
and him for a ſhort ſpace of time had and detained in his cuſtody 
in the gaol of him the ſaid chief bailiff in and for the ſaid baili- 
wick, at the ſuit of the plaintiff by his body, as in the ſaid de- 
claration in that behalf mentioned: But the defendant further 
ſays, that always from the time of his having ſo taken and arreſt- 
ed the ſaid Moolbouſe as aforeſaid until the time of his removal 
and delivery into the cuſtody of the ſheriff of Yorkſhire, as is 
herein after mentioned, he the ſaid defendant did ſafely and ſe- 


curely keep in his cuſtody within the liberty of Hallamſbire 


aforeſaid: the body of the ſaid Jobn I oolbouſe. That as ſoon 
as conveniently might be after ſuch taking and arreſting of the 
ſaid Jobn Woolbouſe as aforeſaid, and before the return of the 
ſaid writ of capias ad ſatisfaciendum in the ſaid declaration 
mentioned, to wit, on the 26thday of April in the 25th year afore- 


ſaid, he the ſaid defendant for the delivery of the body of the 


ſaid Jobn Moolbouſe from and out of the hands and cuſtody of 
him the deſendant into the hands and cuſtody of the ſaid 
ſheriff of 77 orkſhire, in order that the ſaid ſheriff might have 
the body of the ſaid Jobn Woolbouſe before the ſaid lord the 
king at Weſtminfler at a day in the ſaid writ of capias ad Jatu— 
faciendum i in that behalf mentioned, according to the exigency 
of the ſaid writ, he the defendant did by. the neareſt and moſt 
convenient way, and with all reaſonable expedition, neceſſarily 
remove and carry away the body of the ſaid John Woolhouſe 
from: and out of the ſaid liberty of Hallamſhire to and into the 
common goo or priſon of the ſheriff of Yorifaire, at the caſtle 
of York, in the county of 7 ork, and. the body of the ſaid TJobn 


Weolbouſe he the defendant did then and there for the purpoſe. 


aforeſaid deliver from and out of his hands and cuſtody into 
the hands and cuſtody of the ſaid ſheriff of Yorkfarre,. as he the. 
ſaid defendant was by the ſaid mandate in that behalf required; 


and 


3 


S 
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and thereupon the: ſaid ſheriff then: and there, to wit; on the ſaid 
26th/ day of April, in the a th yeat - aforeſaid, at the caſtle of 
York aforeſaid, in his gaol or priſon there had and received into 
bis hands and cuſtody the body of the ſaid John Moelbouſẽ for 
the cauſe aforeſaid, which is the ſame ſuffering and permitting 
the ſaid Jobn Wortbouſe to go at large and eſcape out of his 


cuſtody and go whereſoever he would, whereof the faid plaintiff 
hath above complained againſt the ſaid defendant, and this he 
the ſaid defendant is ready to verify, wherefore, &c. To this- 


plea there was a general demurrer, and joinder. 
Chambre, in ſupport of the demurrer. The queſtion is whether, 


wider the circumſtances diſcloſed by theſe pleadings, the preſent 
| defendant has or has not ſubjected himſelf to an action of eſcape, 


for permitting the defendant in the original action to go out of 
his cuſtody, The execution was complete in the liberty of 
Hallamſbire, when the defendant had arreſted: the priſoner by 
virtue of the ſheriff 's mandate, and had lodged him in his own 


1787. 
47K 


Boor 0 | 
. againſt  / 

The Earl of 
SURRY» 


gaol; after which the defendant could not ſuffer the priſoner to 


go out of his bailiwick without any legal authority, ſuch as an 


habeas corpus. The defendant does not a@ as a bailiff of the 
ſheriff, but by virtue of his own authority as chief bailiff of 
Hallamſbire in a diſtin& and independent liberty; and his office 
is in that reſpe& ſimilar to that of a ſheriff. The ſheriff is not 
anſwerable for the conduct of ſuch an officer. If it be neceſſary 
for him to make any return to proceſs, he muſt be ruled for that 
purpoſe. And whatever would be deemed an eſcape in the 
ſheriff, will be equally ſo in the owner of ſuch a franchiſe as 
the preſent.” There is no inſtance of a bailiff's having returned 
to fuch a writ ſuch facts as are here pleaded; nor would they 
conſtitute a good return. When the court enquire into the exe- 


cution of a writ of this ſort, they call on the ſheriff for a return 


of the capias ad ſatisfaciendum, who annexes the bailiff's return 


to him ** guod. cepit corpus prædicti FJ. S. cujus corpus A. B. 


„ ballivus coram juſticiariis domini regis ad diem et locum in- 


fra contentum paratum babebit.” Retorn., Brev. 168, 9. Offic. 
Brev. 216. It is not that the ſberrzf, but that he the Sailiß, has 
the body ready to produce. When the bailiff has made this re- 
turn, the rule to bring i in the body muſt be on the bailiff, not 
the ſheriff. The profits. ariſing from the execution of theſe 
writs belong to: the bailiff; he therefore muſt be anſwerable for 
any eſcape, And it would be extremely unjuſt that the bailiff, 
hs receives all the advantages from theſe writs, ſhould ſubje& 

the 
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the ſheriff to the-reſponſibility by conveying the priſoner to the 
county gaol. In Bro. Abr. Tit. Eſcape, pl. 44. It is faid that, 
« if a perſon be impriſoned in execution in a county, or @ liberty, 
© the gaoler cannot carry him out of the county or liberty, 
« unleſs in ſome ſpecial caſe (which means by habeas corpus, or 
« the like); and if he does, the priſoner may have an action of 
*« falſe impriſonment.” Then the moment” this priſoner was 
carried out of the defendant's bailiwick, he had a right to bring 
an action of. falſe impriſonment againſt the defendant. If fo, 
the defendant cannot juſtify his conduct. Suppoſe an eſcape 
had happened after the priſoner was out of the defendant's ju- 
riſdiction, and in the body of the county, before he was lodged” 
in the county gaol, an action for the eſcape could not have been 
maintained againſt the ſheriff, It is perfectly well ſettled that, 
if the priſoner be not lodged in the priſon, it is a ſufficient SIT 
cuſe to a ſheriff to return that the priſoner was reſcued by force 
before he was carried to gaol: but if he be once lodged within 


the walls of, the priſon, ſuch a reſcue by force is no excuſe to 
the ſheriff (a). Then ſuppoſe a priſoner be arreſted on meine 


proceſs by the defendant within his juriſdiction, the party would 
be entitled to an action of eſcape if the priſoner were reſcued after 


he was impriſoned ;. and if the reſcue were made while the de- 


defendant was taking the priſoner from the gaol within his baili- 
wick to the county gaol, to hold that the ſheriff would be anſwer- 
able, would be to ſubject him to an action of reſcue to which 
he would not otherwiſe be liable, ſince the pO: was never 
lodged within the walls of his priſon. N 
Lambe, contra. The object of the execution is that the 
perſon named in the writ of capias ad ſatisfaciendum ſhall be 
ready to be produced whenever the party ſhall call for a return of 
the writ. Then it is perfectly immaterial to the plaintiff 
whether the priſoner be in the cuſtody of one perſcn or of 
another, provided he is forth- coming to anſwer the exigency of 
the writ. If the bailiff had permitted the priſoner to go at large 
after he was once arreſted, or had not conducted him by the neareſt. 
way to the county gaol, and in the way the priſoner had eſcaped, 
the defendant would have ſubjected himſelf to an action of eſcape. 5 
But the queſtion i in this caſe is, whether the defendant, having 
delivered the priſoner into the actual cuſtody of the ſheriff, who 
made no obiection to receive : him, 3 is or Is not liable to this action; 
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of eſcape for thus lodging the priſoner i in the county gaol. It is 
true that the bailißf of a particular diſtrict is in ſome reſpects like 
a ſheriff, but he ij het ſo o all patpoſes, The ſheriff is the 
ſuperior officer; anif in caſes of this kind the writ firſt goes to 
the ſheriff, who kes out his mandate to the bailiff, requiring 


him to arceft the nfoner jo that be, the ſheriff, may Save bis body 
at the return of the writ. The ſheriff therefore is anſwerable for 


Ml. 35 (a), it is faid that where the ſheriff returns quod mandavit 
Zallivo de D. gui ' reſpondit quod cepit corpus, &c. and has not the 
body at the day, the bailif is bound to bring in the body, and 
not the Seriſf, per Hill: but per Hank; he ought to deliver him 
to the ſheriff, Lia he to bring him in as an cer immediate : 

as upon a feri facias the ſheriff commands the bailiff to levy the 
money, and deliver it to the ſheriff, ſo that the ſheriff may have 
it at the day: Thirn indeed agreed with Hill: but it does not 
appear what was done in that caſe; and the queſtion ſeemed to 
be d6ubted. However the ſheriff muſt be conſidered as the i im- 


if the bailiff complies with the ſheriff's mandate by arreſting 


the writ, he diſcharges his duty. Notwithſtanding there are 
ſeveral excluſive juriſdictions i in the county of Midaleſex, all pri- 
ſoners are taken to the county gaol; and there never was an in- 
ſtance of any action having been brought againſt any bailiff of 
theſe particular liberties for delivering the priſoner over to the ſhe- 
riff of the county. And if it be objected that this caſe cannot be 
compared to thoſe, becauſe there are no priſons within thoſe li- 
berties; the obvious anſwer is, that if the bailiffs of thoſe liber- 
ties were bound to keep the priſoners after they were arreſted, 
they would be compellable to make a gaol for the ſafe cuſtody of 
ſuch priſoners. The argument drawn from the caſe in Brooke 
is not applicable here, that the gaoler would ſabje& himſelf to 
an action of falſe impriſonment for carrying the priſoner out of 
the county or liberty, becauſe in this inſtance the priſoner was not 

carried out of either ; he was only detained in the defendant's 
| bailiwick till he could be delivered over to the ſheriff according 
to the exigency of the writ. The caſe of Crompton v. Ward, 
cited from Strange, does not prove that becauſe the ſheriff was 
not liable to an action of eſcape, ſince the priſoner was never 
lodged in his gaol, ny bailiff (hall be liable but the very re- 


(a) 11 Een. 4. 43. 


* 


the execution of the writ. In Bre. Abr. J. tle, Retorne de Briefe, 
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mediate officer of the court; he muſt return the proceſs ; and 


the priſoner, ſo that the Heri may have him at the return of 


D | * 
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verſe of that argument ariſes, namely, that if it would be os 
juſtification to the ſheriff, it will equally-juſtify the bailiff. 


| | anus Though i it be true, as has been ſaid, that no FEFOTR by a bail of 


uſt : 
- The Earl oh 


facts ſuch as are here pleaded , 15. to be found in the boaks. vet 


- it is tobe obſerved that this is the firſt inſtance in, which ſuch 
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an action as the preſent . has been brought, which circumſtanes 
has been allowed to have great weight in a variety of caſes. Ang 
this action not entitled to any favor, as it is againſt the owner 


of a particular diſtrict, and eſpecially as the priſoger i is at this 
moment in the ſafe cuſtody of the ſheriff, 


ASHHURST, ].—lt being admitted that this is the firſt aQion 
of the kind, we muſt have recourſe to the books of entries and 
the returns of writs, which are the beſt authorities i in the abſence 
of decided caſes. Now it appears from the retorna brevium and 


„ FT T2 


commanied the bailiff, * returns the bailiff 8 an{ver, he is 
diſcharged ; ſo that this court muſt take notice of particular 
liberties. | The ſheriff is likewiſe bound to take notice of all 
the liberties within his county ; and if he were to infrioge on any 
of them, he would ſubje& himſelf to an action by the owner of 
the franchiſe. Therefore when a writ is directed to bim to be 
executed within any liberty in his county, all that he can do is 
to command the bailiff of that liberty to execute the writ ; but 
he is not anſwerable for the acts of the bailiff. And N the 
ſheriff has returned the bailiff's anſwer to him, the plaintiff in 
the original action cannot rule the ſheriff to bring in the body, 
but the bailiff himſelf muſt be ruled. The ſheriff has no right 
to take bail for the appearance of any perſon arreſted within any 
liberty in his county; ſo that he has no means of bringing in 
the body, As far as the old authorities go, it appears that the 
execution was complete by the defendant's arreſting the priſoner 
within his bailiwick ; if ſo, the priſoner could not be removed to 
the ſheriff of the county without ſome legal warrant, This is as 
much an eſcape in the defendant, as if he had carried the pri- 
ſoner into any other county. On the whole therefore I am of 
opinion that this action is well brought, that the plea contains 
no ſufficient anſwer, and that there muſt be Judgment for. the 
phintiff, : 

BULLEeR, ],—Tt has been argued for the defendant that the 
circumtrance of this action being brought againſt the bailiff of 
a liberty is in favor of the defendant : but if any thipg depended 


upon favor, i think that circumſtance weighs againſt him; for 


2 dt he 


Pg 
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he is the owner of a partionlat liberty which takes away ſo much 1787. 

* kom the general Juriſdictios of the ſheriff, and therefore is en- — 
titled te d favor However in this caſe Iam clearly of opinion 8 
that there muſt be judgment for the plaintiff. Formerly there The i 
was ſome doubt, whether the-bailiff of 2 liberty, or the ſheriff, * 
ſhould be amerted, if the ſheriff returned that he had commanded 


the bailiff ef the liberty, who anſwered that he had taken the 


body, and had not the: body there. 2 H. 4. 16. Kerch. Ret. 
Breu. 568. Then Kitchen proceeds to ſay, “See ti H. 4. Fol. 
* 41, that the bail} ſhall be amerced, and not the ſheriff.” He 
cites alſo 5 Ed. 4. 6. And in 47 Ed. 3. 25. 14 Ed. 4.1.0 
36 H. 6. 1. a difringes balliovum. was awarded to bring in the 
body. 80 that notwithſtandigg the doubt in 2 H. 4. 16. yet 


in the other caſes the court agreed that the diſtringas ſhould go 


againſt the bailiff, and not againſt the ' ſheriff, If the diſtringas 
goes againſt the bailiff to have the body of the defendant at the 
return of the writ, he ought to have the cuſtody of the body in 
the mean time; for if he were obliged to ſuffer the body to go 
out of his cuſtody in the mean time, it would be abſurd to call 


on him for a return of the writ. There are ſeveral caſes colle&- 
ed in Kitchen (a), 8 Hen. 6. 56. 4 Hen. 6. 25. and others, 


Where it is ſaid that, if the bailiff make a return to the ſheriff 
which is bad in law, and the ſheriff return it, he ſhall be an- 
ſwerable, becauſe he is bound to know what the law is; there- 
fore he ſhould return that the bailiff made no return. When 
the bailiff has once arreſted a defendant, he, and not the ſheriff, is 
afterwards called on to bring in the body. And it would be 
monſtrous if the law were otherwiſe; for then the bailiff would 
have all the profits and advantages without bearing the burden, 
which he would by theſe means throw on the ſheriff, But the 
profits are in reſpect of the riſk he runs; and here the defend- 
ant, having arreſted the priſoner, muſt be anſwerable. X 

. Gross, Jin Brood s Abridgment, Title, Retorne de Briefe, 
* are many inſtances where the ſheriff, on being called upon 


to return a writ, is allowed to fer out 8 return which the 
bailiff of a liberty made to him. And the caſes where it appears 
that the ſheriff has been amerced, are for not taking care that the 
bailiff made a good and legal return to him, The court firſt 
f Iook to the. ſheriff for the execution of a writ; but if the de- 
fendant be within a bailiwick, a peculiar juriſdiction, the ſheriff 


makes 
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makes out his mandate to the bailiff, who then devotnes Alec 


able. In Beyton c caſe (a), where the bailiffs of a particular 
diſtrict in Soli, in bringing the plaintiff to Vefminſter, at the 
return of the writ, carried him at his own requeſt to Lambeth, 
which was out of the way from Suffolk to Weſtminſter, the 
queſtion was whether that was not an eſcape. I only mention 


this caſe to ſhew that as the bailiffs of a peculiar juriſdiction 


had arreſted the priſoner, they (not the ſheriff) were called on 
to return the writ.. In the preſent caſe the defendant, having 
carried the priſoner out of his bailiwick, has ſubjected himſelf to 
an action for the eſcape, . Inſtead of delivering the priſoner into 
the cuſtody of the ſheriff, he ſhould have kept him within his 


own bailiwick ; and then he ſhould have made his return to the 


ſheriff, which the ſheriff would have returned to this court. 


The defendant receives all the profits arifing from the execution 


Wedneſday, 
June 12th, 


Where A. con- 


tracted for the 
purchaſe ": 


copyhold eſ- 
tate for 391. 
mortgaged to 
another per- 
ſon for 32 J. 


and paid 71., 


and was ad- 
mitted to the 
eſtate ſubjet 
to the mort- 
gage, he 
did not gain 
a ſettlement 
by it under 
Q Geo. 1. C. 7» 


of writs within his privilege, and therefore he is liable to all 
the diſadvantages attending it. 


Chambre then obſerved; that the doubt in the ancient caſes 
whether the ſheriffs or the bailiffs ſhould be amerced was re- 
moved by the ſtatute 27 Hen. 8. c. 24.; the ninth ſection of 

which enacts, that the amerciaments for inſufficient returns of 


writs by bailiffs of liberties ſhall be oe he oe the heads oy ſuch 
bailiffs, and not upon the ſheriffs, 
Per Curiam. 


Jodgmen t for the plaintif. 
ö (a) 3 Co. 43. 


The KING againſ} The Inhabitants of MATTINGLEY. 


HE paupers V. Wheatley, Elizabeth bis wife, and D. their 

ſon, were removed by an order of two juſtices from Mat- 
tingley to Hechſeld, both in the county of Southampton. On 
appeal, the ſeſſions quaſhed the order of juſtices, ſubject to the 


opinion of the court of King' s Bench on the following caſe. 


On the 18th June 1769, the pauper William Wheatley, the 
huſband of Elizabeth, and the father of Daniel, mentioned 


in the order of removal, came into the pariſh of Mettingley, with 
a certificate of that date, acknowledging them to be ſettled in 
the pariſh of Heckfield. The ſaid William Wheatley, his ſaid wife 
and ſon, continued to live in the ſaid pariſh of Mattingley, 
until the time of the order of removal, Whilſt he con- 


tinued 
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tine to reſide i in Mattingley, and a ſhort time previous to 


the 3d Auguſt 1780 the faid V. Wheatley contracted with 


Jobn Tronmonger for the purchaſe of a copyhold tenement 
with the appurtenances, ſituate in Mattingley, which faid copy- 
hold tenement with the appurtenances had been, previous to 


ſuch contract, mortgaged. to one Thomas Bailey for the ſum of 
321. and lawful intereſt, which ſaid mortgage money was unpaid 


at the time of ſuch contract. The contract between the ſaid 
V. Wheatley and Jobn Ironmonger was that the ſaid W. Wheat- 


ley ſhould pay the ſum of 39 J. 175. 69. for the ſaid tenement 
with the appurtenances, which ſaid laſt mentioned ſum was 
incluſive of the ſaid ſum of 32 J. ſo due on the ſaid mortgage. 
In purſuance of ſuch contract the ſaid W. Wheatley paid the ſaid 
Jobn Ironmonger the ſum of ſeven pounds ſeventeen ſhillings 
and ſix- pence, which with the ſaid ſum of 32 J. to be paid to 
the ſaid Thomas Bailey by the ſaid pauper made the aforeſaid 
ſum of 39/7. 13s. 6d. On the 3d. of Auguſt 1780 the ſaid 
W. Wheatly was duly admitted to the ſaid premiſes {prout the 
admiſſion; wherein it appeared that the lord granted the 


eſtate on the ſurrender of J. Ironmonger to W. Wheatley, ſub- 
ject to a mortgage ſurrender. for ſecuring 321. and intereſt) 


and afterwards entered into poſſeſſion of the premiſes, and con- 
tinued , poſſeſſed thereof for four years, and during ſuch time 
paid the ſaid Thomas Bailey two years intereſt of the ſaid ſum ſo 
due on the ſaid mortgage, which was all the intereſt the ſaid 
Thomas Bailey received on the ſaid 321. after the time of the ſaid 


_ purchaſe. He never paid off the ſaid mortgage money, and 

ſometime in the year 1784 he delivered up the poſſeſſion of 

the ſaid premiſes to the ſaid Thomas Bailey, the mortgagee. 

A rule having been obtained to ſhew cauſe why the order of 
ſelſions ſhould not be quaſhed, 

Milles ſhewed cauſe. The queſtion is, abt this contract 
for the eſtate at Maztingley be or be not a purchaſe within the 
ſtatute 9 Geo. 1. c. 7. The value of the eſlate purchaſed by the 
pauper is more than ſufficient to ſatisfy the words of the ſtatute ; 

for the caſe ſtates that the pauper contracted with the vendor for 


the purchaſe of the eſtate for 304. The value then being ſufficient, 


and the money bond fide paid to the vendor, it is not neceflary un- 
der the ſtatute that the money ſhould be paid out of the pocket 
of the purchaſer to the vendor; it being ſufficient if the vendor be 

ſatisfied, whether by payment at the time, by a debt liquidated, 


or r by oy: other mode; the manner in which the money is paid 
| 2 18 
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is perfectly immaterial, In the caſe of the King v. the Inhabis 
tants of Sroctiand (a), a ſum due by bond and ſimple contract to 
the inteſtate of the mortgagor was permitted to be coupled with 
a ſum due to the mortgagee, making together 351. for the pur- 
chaſe of the eſtate : And the court held that, as the conſideration 
which exceeded 30. was bond fide paid, it was clearly within the 


words of the act. So if a perſon purchaſe an eſtate, and borrow 


the money to pay for it, even though he mortgages it, and leaves 
the mortgage upon it, ſtill it is a purchaſe for 304. as was held in 
The King v. Tzdford (5) ; where Lord ardwicte ſaid © the 
« act is confined to purchaſes under 30l. bond fide paid, conſe- 
te guently if the vendor had ſuch conſideration of 301. paid to him, 
te jt is not within this act. Now in the preſent caſe the conſi- 
** deration was 394,, and was bond fide paid to the vendor. And 
eit would be pretty hard to ſay, that the juſtices had a power 


n upon this act to enquire whether the purchaſer borrowed the 


% money of not. In the King v. the Iohabitants of Dunchurch, 
Lord Mangſeid (c) recognized the 'Tedford caſe, and ſaid it 
% was in fact a purchaſe of an eſtate of the value of 397. though 
*© the purchaſer borrowed part of the money, upon mortgage, 
4 to pay for it.“ In the caſe of a mortgage, the mortgagee hag 
nothing to do with the land; it is conſidered merely as a ſecurity 
for his money; and it makes no difference, as far as reſpects 
this queſtion, whether the money borrowed by the purchaſer 
be paid or not. The caſe of the King v. Tedford is applicable 
throughout, with this difference only, that this is a much 
ſtronger caſe. There the ſeſſions ſtated the purchaſe to be 
fraudulent, which this court over- ruled; here no fraud is ſtated: 
It did not appear in that caſe that any intereſt was ever paid; 
here it is ſtated as a fact that the pauper paid two years intereſt 
to the mortgagee, which clearly ſhews that the mortgagee con- 
ſidered him as the perſon actually reſponſible for the mortgage 
money. The mortgagee was privy to the purchaſe, by permit- 


ting the money to remain a charge on the eſtate, and by ſuffering 
tie e to be admitted. 


Burrougb, contra, was ſtopped by the court. | 
AsHnvRsT, J.— The only queſtion in this caſe is, whether the 
purchaſe made by the pauper is in fad of the value of 407, 


Taking all the facts diſcloſed by this ſpecial caſe into confidera- 


tion, I am clearly of opinion, that it was not a purchaſe for 30 J. 
but only for 7 1. 171. 64. For the rapes only purchaſed: hs 


(@) 7 8. C. 16g. 2 Str. 1162. © Burr. 8. C. 59. (c) "kg 8. C. _ 
intereſt 


IN THE! TWENTY-SEVENTH YEAR OF GEORGE III. 


intereſt, of the mortgagor ſubject to the mortgage, Now the 
eſtais was mortgaged for 324. ; therefore the-mortgagar's intereſt | 
ſubject to that was only 7 J. 175.6 d. which was the whole of 
the. pauper's purchaſe. The eſtate having been mortgaged for 32 J. 
the inſtant the mortgagee: got into poſſeſſion he might have 
gained a ſettlement upon it: If ſo the mortgagee was a pur» 
chaſer for 32 l. and the pauper only purchaſed ſubject to that 
charge. In the Tedford caſe, it was only decided that, if a man 
purchaſed an eſtate for 30 J. Send fide paid, the court would not 
enquire how the purchaſer came by the money: but here the 
purchaſer did not Sond de pay 304. And that circumſtance diſ- 
tinguiſhes this caſe from that of the King v. Teaford, If the 
pauper, previous to the contract for the purchaſe, had given the 
mortgagee a perſonal ſecurity for the mortgage money, then he 
would in fact have bought an eſtate for 307., though part of the 
purchaſe money would have been borrowed on mortgage ; then 


the words of the ſtatute would have been ſatisfied, and the 


13 
1797: 
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againſt 

MaArvING- 
LEY. 


pauper would conſequently have gained, a ſettlement in the pariſh 


of Mattingley. 

(a) Grosr, J. —This calc depends upon the conſtruction of 
ti ſtatute of 9 Geo. 1. c. 7. Now it is to be obſerved that that 
ſtatute does not give a ſettlement to a man purchaſing an eſtate 


of the value of zo/. but it enacts, that no perſon ſhall be 
% deemed to acquire a ſettlement i in any pariſh by .virtue of any 


„ purchaſe of any eſtate 1 in ſuch pariſh, whereof the conſidera- 
tion for ſuch purchaſe doth not amount to the ſum of 301. 


* bon? fide paid, for any longer timethan he ſhall inhabit in ſuch | 


* pariſh,” Then the queſtion here is, Whether the pauper has 
bond file paid 30 J. for the purchaſe of this eſtate. Now it is not 
even pretended that the ſum of 30 J. has been paid at all; but on 
the contrary it appears on the caſe that no more than 71. 17s. 6d. 
has in point of fact been paid. Then it has been argued that if 
the vendor has been ſatisfied 301. for the fale of his eſtate, it is 
a purchaſe within the ſtatute 9 Geo. 1. But that is not the true 
conſtruction of the act; for the queſtion muſt be, whether the 
purchaſer i is able to pay, or has bond fide paid, 301, I agree that, 
if he has bond fide paid the purchaſe money, we will not enquire 
how. he gained it, nor whether he mortgaged the eſtate for the 
payment of it. That might be a queſtion of fraud for the con- 
ſideration of the Juſtices at the Teffions ; and if it appeared t- to be. 


(2) Mr. Juſtice BuLLER was ſitting at Guildhall this day, 
Karla, 5 3 a 5 a frau- 


ce 


16 
1787. 


— ad 
The Kix o 


againſt 
Marrix o- 
Er. 


Thur/day, 
Tune 147 hs 


Tf on the re- 
tirn of a writ 
in a perſonal 
ation the de- 
fendant caſt 
an eſloign, 
which 1s not 
adjourned to 
a particular 


day, and it is 


not quaſhed, 
and the plain- 
tiff deliver 

his declara- 


tion on the 
firſt day of 


the following | 
term, the de- 


tendant is 
not intitled 
to an im- 
parlance. 


* 
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a fraudulent purchaſe, no ſettlement could be acquired by it. In 
the caſe of the King v. the Inhabitants of Tedford there was a 
purchaſe for 39/; the purchaſe money was in fact paid, and it was 
the money of the pauper, though part of it was borrowed on 

mortgage of the very eſtate which he purchaſed ;* And that was 
properly holden to be a bond fide purchaſe of an eſtate for 30 J. 
But here it cannot be contended that the pauper gained a ſettle- 


ment in the pariſh of Mattingley by virtue of a purchaſe for 30 A 
when in point of fa& that ſum has not been paid. In order to 
conſtitute a purchaſe within the 9 Geo. 1. the ſum of 300. muſt 


not only be _ in Foe of fact, but it muſt be hong fide paid. 
| Rule abſolute. 


Rooks againſt the Earl of L. EICESTE R. 


9 © HE plaintiff ſued out a writ againſt the defendant, who was 
a peer of Great Britain, in a perſonal action, returnable 
the ſecond return of Eafter Term. At the return the defendant 
caſt an eſſoign, which was not adjourned to any particular day, 
And on the firſt day of Trinity Term the Plaintiff delivered his 


declaration. 


Baldwin moved that the defendant might have an 1 


to Michaelmas Term, the declaration not having been delivered 
before the eſſoign day of Trinity Term. 
Lane ſhewed cauſe. | 


BULLER, ].—In the caſe of Argent v. the Dean and Chapter 
of St. Pauls (a), it was held firſt, that a corporation was not en- 


titled to an eſſoign, and ſecondly, that there could be no effoign 


in a perſonal action; and there the court quaſhed the eſſoign. 


Where an eſſoign is caſt, the parties ſhould adjourn it to a parti- 
cular day; but as that was not done here, and as no motion was 
made to quaſh the eſſoign, the declaration could not be delivered 


till the firſt day of the term. But the defendant is not entitled 


to an imparlance where the plaintiff is prevented from declaring 
before the eſſoign day by an effoign caſt. And the court will be 
'glad to uſe any means to prevent ſuch a delay by the defendant. 
Rule  dicherged. . 


(a) E. 23 C. 3. B. x. 
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S againſt H ov s EY in Error. 


TER verdict in an action of debt in the court of Com- 
mon Pleas, a writ of error was brought, returnable the laſt 
return of Eafter term, and bail being perfected, a rule was 
given by the defendant in error, fighed by the clerk of the errors, 
to certify the record in eight days, otherwiſe a nonpros would be 


entered. This rule was ſerved on the i 8th of May, and the re- 


oord was certified before the firſt day of this term. The defend- 
ant, after the record was certified; and three days before this 


term, ſued out a ſcire facias guure executiontm non, teſted the laſt 


day of Eafter term, and returnable the firſt day of this term, and 
a warrant thereon was ſerved on the plaintiff the ficſt day of 
this term. On the ſame day the plaintiff was alſo ſerved with a 
rule to appear to the ſeire factar, and another rule toallig gn errors 
on record. 

Runninigton obtained a rule to hew cauſe why the by ks 


ſhould not be quaſhed for irregularity, « on two grounds; firſt that 
the record ſhould not have been certified before the firſt day of 


the preſent term, till which time the ſcire facias ſhould not have 
been ſued out; and le condly, that the rule to aflign errors ſhould. 
ndt have been given before the rule to appear to the ſeire facias 


Was out. 


* 
1 


23 
1787. 
at ha 

Thurſday, 
June 13th. 


If the de- 
fendant in 
error from C. 
B. into B. R. 
give an eight 
day rule to 
certify the re- 
cord, the re- 
cord may be 
certified in 
leſs time, 
though the 
rule expire in 
vacation; and 
a ſcire facias 
guare execu- 
tionem non 
havi ing been 
iffued-imme- 
diately upon 
the record 


being certiſi- 


ed, return- 
able the ficſt 
day of the: 
following -- 
terms. the de- 
fendant may 
ſerve the 
plaintiff in 


error on — 


day with a 
rule to ap- 
pear to the 


' Marſhal (hewied” cauſe, infifting that the” rule figned by the len, 


clerk of the errors to certify the” record in eight days, and the 
compliance of the officer were ſufficient” evidence of what the 


pfractice was. And though the rule on the officer was to certify 
the record in eight days, yet when it is certified here, the party 
may proceed upon it. As to the rule to appear to the ſcire facias, 


and that to aſſign errors, being both ſerved on the ſame day, they 
are perfectly conſiſtent, becauſe the obj e& of both is to compel 


an aſſignment of errors. The rule to appear to the fſeire ſaciat | 


is only to bring. the plaintiff into court, as he has no day in court 


given him by. the writ of error; But if the plaintiff does not 


aſſign errors before the rule expires, and ſuffers judgment to paſs 
ypon two nihils, though. the defendant may ſue out execution, 


yet be wilf be entitled to no coſts i in error, and the writ of error 


may Ailt be proceeded upon. And therefore the defendant j gives 
a rule on · the traſſeript to aſſign errors, and if the plaintiff does 


not aſſign errors in four days, the defendant may ſign a nonpros, 


F which 


and a rule to 


aſlign errors. 
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TBur/day, 
June I 4th, 


In a convic- 


tion on the 

5 An. c. 14. 
JS. 4. evi- 
dence, that 
the defendant 
lept and uſed a 
gun to hill and 
deftroy the 
aw: was 


eld ſuffici- 


In a convic- 
tion, if the 
defendant ap- 
pear and 
plead, and 
the evidence 
be given on 
the ſame day, 
the court will 
intend, that 
the evidence 
was given iz 
the defend- 
ant's preſence. 
Where the 
conviction af- 
ter ſtating 
the evidence, 
ſtated, 

cc thereupon 


c the defend- 


cc ant on, &c. 
CC at, &c. be- 


«« fore me, 
« Kc. by the 
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4 will 0 him to the coſts in error. But without a ee 


to aſſign errors a writ of error cannot be n * 3 Barr. 


1772 

f Bur xx, ].—The > are « regular on both grounds. 
As to the firſt; the record was brought into this court in the 
vacation; then it remains as a tranſcript of the laſt term. It is 
not neceſſary that the officer 'ſhould have eight days allowed him 


to tranſcribe the record; it is his duty as an officer of the court 


to tranſcribe as ſoon as he can, And though eight days ate men- 


tioned, which he is not to exceed, yet if he can certify the record 


in leſs time, he ſhould do it. Then as to the other point, there 
is no ground for it as an irregularity; ; the two rules are conſiſt- 


ent, being both for the lame en . l 


Per Curiam. Rule diſcharged, 2 


1 5 We ts TL 2+ ys a 2 d 10 17 
The KINO againſt RICHARD TRGur SON, 


HIS was a conviction on the 5 An. c. 14. %. 4. ſtating 
(according to the precedent i in 2 Burn. 308. ) the informa- 
tion againſt the defendant on the 8th December 1786, the ap- 
pearance of the defendant on the gth, after being ſummoned, and 
the plea of Not Guilty ; ; and then proceeding as follows; neverthe-. 5 


leſs, on the ſaid gth day of December, in the year aforeſaid, at &c. 
one credible witneſs, to wit, Richard Taylor of &c. cometh be- 
fore me the ſaid quſtice, and before me the ſame juſtice, upon bis 


7 


oath on the Holy Goſpel to him then and there by me the afore - 
ſaid Juſtice adminiſtered, depoſeth, ſweareth, and upon his 
oath aforeſaid affirmeth and ſaith, that the defendant on the 
7th day of December aforeſaid, in the year aforeſaid, at &c. 
[negativing the qualifications of 'the 22 & 23 Car. 2.c. 25. J. 4]. 
did keep and uſe a gun to kill and deftroy the game; and thereupon - 


the ſaid Thompſon, (the defendant,) the ſaid gth day of December, 


in the year aforeſaid, at, &c, before me the ſame juſtice, by the 
oath of one credible witneſs aforeſaid, according to the form of 
the ſtatute aforeſaid, is convicted, and for his offe nce aforeſaid 
hath forfeited the ſum of five pounds, to be diſtributed CO the | 
ſtatute aforeſaid doth direct, ; c. 

This was argued laſt Term by Cockell, Serjeant, el the 
conviaion, and Lambe i in ſupport of it ; when it was objected, 


s oath of one credible ak clit to the form of 6 fatite is n it was held "oy n 


adjudication of the Tomes that aa is convidtcd of the face: 4 


that 
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that it did not appear upon the conviction of what the defendant 1787; 
had been convicted; It is only ſaid, “ thereupon the defendant—. 
on &c. before me the ſame juſtice by the oath of one credible The Kix 
witneſs according to the form of the ſtatute is. convicted, and for Tad 
his offence aforefaid hath forfeited &c.” This is only a conclu- | 
ſion of law; and not an adjudication of the juſtice. There is no- 

thing to connect it with that which precedes it; ſuch as that 
* he is convicted of the premiſes,” or ** in manner and form 
aforeſaid.” And they cited the following caſes ; The King v. 
Jarvis, 1 Burr, 148. The Queen v. Matthews, 10 Mod. 26. 
The King v. Pickles, Cited in 1 Burr. 153. and the King v. Green, 
H. 24. G. 3. B. R. And it was obſerved that this convic- 
tion was taken from the precedent in Burn (a). | be 

The Court were clcarly of opinion that there was no ground | 
for that objection; but they deſired it might be argued again on 
another objection, which they ſuggeſted to the counſel ; whether 

the evidence was ſufficiently ſet forth, ſo that the court could ſce 
by what act the defendant had incurred the penalty; for they 
obſeryed that the act of keeping a gun was in itſelf ambiguous, 
and that it muſt be ſhewn to be kept for the purpoſe of killing. 
game, in order to bring the party keeping it within the act of 
parliament; It was not like keeping a greyhound or a ſnare 
which-could not be kept for any other o. and which was 
expreſsly prohibited by the act. 

Mood now argued againſt the conviction. It is a fatal objection 
that the evidence, on which the conviction is grounded, is not 
particularly ſet forth. The evidence which is ſtated is merely 
a repetition” of the information, Only the reſult arifing from 
the facts is ſet forth; but every part of the evidence ought to 
have been ſpecially ſhown that this court might have had an op- 
portunity of judging whether the juſtice convicting drew a legal 
and proper inference from the facts ſworn to, ſo as to bring the 
defendint within the penalty of the act of parliament. In the 
caſe of the Queen v. Green (6), it was objected that the evidence, 
upon whieh the defendant was convicted, was not ſet forth. It 
was only ſaid, that the witneſs was ſworn de veritate præm * 
forum, without ſaying, what the anſwer of the witneſs was. 
And though it was ſaid, that it did appear, from what was ſworn 
to the juſtice, that he was guilty, yet it was anſwered, that it 
ought to have appeared. ſo to the court from the nature of the' 
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ſtroying game. This is not like keeping a lurcher, the bare 


In the King v. Filer (c), a difference was takerras to: keeping s 
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-_ {pecially ſet forth. And the court were of that a 


Ia the caſe of the King v. Killer (a), this doctrine ib re- 
ee, where it was objected, that the juſtice only-ftated 
11 7hat the obarge as fet forth, being duly proved before him cv.“ 
and the objection was held to be fatal, becauſe be did not ſet forth 


the evidence particularly. | It was there determined, ** that upon 


a conviction, it is neeeflary, that the evidence ſhould be ſet out; |; 


| that the court may judge whether the juſtices have done right.” 


The ſame law is declared is the caſe of the King v. Vipont (J). 
Now. in the preſent caſe it does not appear for what purpoſe the 


gun was kept, or in what manner it was uſed. The act of keep- 


ing a gun is equivocal; it may be uſed for other purpoſes than 
that of killing game; and therefore the facts of keeping and uſing 
ſhould have appeared by the evidence, in order that this eourt 

might ſes whether it was kept and uſed for the purpoſe of de- 


keeping of which is evidence of the purpoſt for which it is kept. 


dog, which could only be to deſtroy the game; and keeping a 
gun which a man might doi for the defence of his houſe, And 
though ĩt is here ſaid, that *© the defendant d the gun, &ec.” 
it ought to have- appeared by the evidence how he uſed it. The 
evidence, which. was given before the juſtice, could not have 
been given in the manner in which it is ſtated in-th&convition; 
for this evidence is the language of the ach of parliament: and 
even if it were given in this general way, the juſtice ought to 
have refuſed it. If this evidence were allowed to be: ſufficient; 
the court will never on any future oecaſion be able to judge wie- 
ther - a, defendant has been properly convicted; becauſe the evi. 
dence will always be ſtated in the 1 4 words of the informa - 


tion. 
Chambre, contra, did not diſpute this general rule that it was 


neceſſary to ſtate the evidence particularly in a conviction, but in- 
ſiſted that in the pteſent caſe the evidenee was ſufficiently ſtated. 


The caſecof the King v. Filer is not applicable to the preſent; 
fog there it: was: only ſaid: that. heeptrg-a: gun? was: not ſuffiei-: 
ent to bring; the. defendant within the / act of parliament, unleſs: 


ber kept it for che purppio of deſiroy ing game, becauſs he might 


kgep it fot the defenec of ;his- houſe; but here it · is expreſsly ſtated 


that the defendant i hops and ia the gun to. kill and deſtroy thes 


() 4Þwre:2065. (3) 2 Burr, 164. (96 Crra. 496. 


game,” 
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game, fo that it is here poſitively ſworn as a fact that the de- 


fendant e it for the purpoſe of killing game. In the caſe of 


the King v. Hartley (a), where the defendant had been con- 


victed of “ keeping ad uſing a dog, called a greyhound, for the 
% deſtruction of game, this very objection was taken and over- 
ruled. Beſides a very ſtrong argument ariſes from conſidering 
that this form of conviction has been almoſt univerſally uſed on 
ſimilar occaſions; it follows the precedent in Burn“ Juſtice, 


This was allowed to have conſiderable weight in the caſe of 
Jones v. Smart (3); and if this conviction were to be quaſhed, 


every conviction which has been made for many years paſt, 
would be removed hither by certiorari, in order that they might 
be overturned on the ſame objection ; and the ſeveral juſtices who 
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have proceeded upon them would be liable to actions by the 


reſpective offenders. 

ASHHURST, J.—If this were a new caſe, I ſhould moſt un- 
doubtedly be of opinion that this conviction could not be ſup- 
ported; becauſe I think that the evidence ſhould be ſet forth par- 


| ticularly, that we may judge whether the juſtice has convicted 
upon proper evidence. The fact of keeping or uſing the gun 


for the purpoſe of deſtroying game ſhould appear: but it is only 


ſtated here that the defendant kept and uſed, &c. which is the 
reſult of his evidence, Then whether he kept it for the pur- 


poſe of killing game is likewiſe a queſtion of law; for an igno- 
rant witneſs in the country might fancy that a woodcock or a 
rabbit was game. So that it ſeems to me that permitting this 
general evidence to be ſtated, is allowing the witneſs to give 
his ſentiments on the law as well as on the facts. But at the 
ſame time, as the precedents are uſually in this form, and as the 
conviction in the King v. Hartley was ſimilar to the preſent, it is 
better to ſupport this conviction, than by quaſhing it to over- 
turn all former precedents. 

Bur LER, J. If this precedent had never been adopted, I 
ſhould have been of opinion that the evidence ſhould have been 


fully ſet forth: But after ſo many convictions have been made 


in the ſame form, it would be dangerous to quaſh the preſent. 


The diſtinction taken in the King v. Filer is good law: It is not 
an offence to keep or uſe a gun, unleſs it/be kept or uſed for the 


purpoſe of killing game. But it is here ſlated by the evidence 


«© that the defendant did keep and uſe a gun to kill and deſtroy 


<* the game.” As to the other . queſtion reſpecting game; I 


5 N 5.8 (5) 1 Vol. 44. 
ö er | cannot 
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law, becauſe it is ſettled by act of parliament, and every man is 
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cannot agree that the witneſs in ſwearing - that the defendant 
uſed a gun to deſtroy game would be ſwearing to a queſtion of 


bound to know what is game: If he ſwears that to be game, 
which is not ſo in law, he would be guilty of perjury : dun | 
muſt be underſtood in it's legal ſenſe. 

Gros, J.—1 cannot give my conſent to net this con- 
viction. The juſtice ſhould return particularly all the facts and 
the concluſion in the conviction; firſt the information, the ſum- 
mons, the appearance or the defendant's default in not appear- 
ing, that the information was read to the defendant, that he was 
aſked what he had to plead, the whole of the evidence particularly, 
and the adjudication, The witneſs ſhould ſwear to the facts, 
and not to the law. And in this caſe it is almoſt incredible that 


the witneſs ſhould have ſworn in the manner in which this 


evidence is ſet out: The juſtice ſhould not have received it, 
af it were offered in this general way ; but ſhould have queſtioned 
the witneſs as to the manper in which this gun was kept, for 
what purpoſe it was uſed, and what particular kind of game 
he killed or attempted to kill. All theſe particulars ſhoul.i have 
been ſpecially ſet forth, in order that we might judge whether 
they conſtituted an offence within the act of parliament. Here 
the witneſs ſwore to the law, namely“ that the defendant kept 5 
<< and uſed a gun to kill and deſtroy the game.” And in the 
caſe of the King v. Baker (a), a conviction for taking pilchards 
was quaſhed, becauſe the witneſs ſwore generally that the de- 
Fendant was guilty of the premiſes, which was taking upon him- 
ſelf to ſwear to the law. Now the reaſoning in that caſe applics 


ſtrongly to the preſent, for the evidence here ſtated only amounts 


to that, that the defendaat is guilty of the premiſes. I confels 


indeed that the caſe of the King v. Hartley is of conſidetable 


authority the other way. But I would rather choole to decide 
this caſe according to that of the King v. Baker, becauſe I think 
nothing can be more miſchievous to the country than ſuffering 

a' juſtice of the peace to ſtate the convidtion generally. And 


| * can be no inconvenience in ſtating particularly the whole 


matter for the opinion of this court, if the juſtice does not ex- 
ceed his authority. Although the preſent conviction cannot be 
quaſhed, becauſe my brothers have given their opinions in ſup- 
port of it, yet I did not chooſe that this queſtion ſhould paſs /ub 


{a) 1 Stra. 316. : : 
| | Alentio; 
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Alentio; eſpecially as this declaration of my opinion may have the 
effect of inducing juſtices: of the peace in n to ſtate the 
Vubole matter upon the record. 


of the conviction, namely, whether it ſufficiently appeared that 
the evidence was given in the defendant's preſenck, deſired the 
matter might ſtand over. On the next day 

A$SHHURST, J. ſaid, On looking into the caſes, we find that 
this objection has before been made; and the court have held that 
in caſes. circumſtanced like the preſent they will intend that, 
as the. whole proceedings are ſtated to have paſſed on the ſame 
day, the evidence. was given in the preſence of the defendant. 
As to the principle drawn from the old caſes, that the court will 
be aſtute in diſcovering defects in convictions before ſummary 
joriſdictions, there ſeems to be no reaſon for it. Whether it 
was expedient that thoſe juriſdictions ſhould have been erected 
was a matter for the conſideration of the legiſlature ; but as long 
as they exiſt we ought to go all reaſonable lengths to ſup- 
port their determinations. Therefore in whatever light they 
may have formerly been viewed, yet the country are now con- 


vinced that they derive conſiderable advantage from the exer- 


ciſe of the powers delegated to the juſtices of the peace; and in 
modern times they have received every ſupport from the courts 

of law, Therefore I ſee no reaſon for altering the opinion 
which I gave yeſterday. 

BuLLER, J.—lt has been decided in ſeveral caſes that there is 
no foundation for this objection. The firſt of them was the King 
v. Atken (a), where the conviction, as far as the evidence went, 
was preciſely ſimilar to the preſent, the court ſaid It may be pre- 
-- med that the witneſs was examined in the defendant's preſence,” 
The next caſe was that of the King v. Kempſon (6) e There the 

ſame objection was made, but the whole tranſaction appearing to 
have paſſed before the magiſtrate on the ſame day, Afton, J. ſaid, 
Enough appears/upon this conviction to ſhew that the witneſs 


was examined in the preſence of the defendant, It mult be ſup- 


poſed that all that paſſed was at one and the ſame time.“ Beſides 
that the precedent in Burn is in the ſame form. With reſpe& to 
the other queſtion, that alſo has been decided by the caſe of the King 
v. Hartley (c) : There the firſt objection was, that the defendant 
had ſworn to the law; for thfit what was game was a queſtion of 


(s) 3 Burr. 1785. (5) Cop. 241. (c) E. 22 G. 3. B. R. 
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law ; but that objection did not prevail. The ſecond objection 
was, that the evidence was not ſufficiently ſet forth, becauſe the 
manner of keeping or uſing the greyhound did not appear, and 
the conviction only purſued the language of the act of parlia- 


ment. Upon that occaſion, Lord Mangsfeld ſaid, convictiont 
muſt be preciſe, that the court may ſee that they fall within the 


juriſdiction of the juſtices. There are two offences deſcribed by 


the act of parliament, &eeping, or ing, for the purpoſe of de- 
ſtroying game. There may be a keeping without its being for 
the purpoſe of deſtroying game; therefore there ſhould be evi- 
dence of the purpoſe for which it is kept. But the evidence 
ſtates, that the defendant 2/ d as well as &ept the greyhound for 
the deſtruction of game. So that this caſe goes the whole 
length of deciding the other objection which was made yeſter- 
day (a | 

_— J.—As the precedent in Burn (though it ſeems to me 
a faulty one) has been recognized by this court in the caſe of 
the King v. Hartley, of which I was not aware before yeſterday ; 
I think it muſt be ſupported. It might be highly inconvenient 
to overturn it; and I ſhould be ſorry that any opinion of mine 
ſhould ſhake the authority of an eſtabliſhed precedent; ſince it 
is better for the ſubject that even faulty precedents ſhould not 


be ſhaken than that the law ſhould be uncertain. 


Conviction affirmed. 


(a) Vid. 2 Str. 1098, 1 Wiff. 315. 


HRATHco TE and: Others againſt CROOKSHAN KS; 
A* SUMPSIT ona a. promiſſory note; and for money had 

and received, &c. Pleas, the general iſſue; and ſecondly, 
that the plaintiffs ought not to have of maintain their action 
thereof againſt the defendant to recover any more than the ſum 
of 5/. 5s. becauſe the defendant on the firſt day of June, 1785, 
at &c. was indebted to the ſaid plaintiffs, by virtue of the ſeveral 


promiſes and undertakings i in the ſaid declaration mentioned, ia 
the ſum of 18.4 14.5. and no more, and the defendant afterwards, | 


and before the exhibiting of the bill of the plaintiffs, on &c. 
was alſo indebted to divers. other perſons, (naming them) in cer- 


tain other large ſums of money. reſpectively; and the ſaid defen- 


dant being fo indebted as aforeſaid, was then and there unable 


recover his whole demand. 
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to pay and-atiafy. to them the full amount of the. ſaid ſeveral 
po whereof the ſaid plaintiffs, and ſeveral other creditors of 
the ſaid defendant, then and there had notice; And thereupon, 
on, Ne. for the compounding of the debts of the ſaid defendants, 
it was agreed. between the ſaid plaintiffs and the ſaid other cre- 
ditors before mentioned and the Aid defendant, that they the 
ſaid plaintiffs aud the ſaid ſeveral other creditors ſhopld and 
would accept the payment of 55. 6d. in the pound on the a- 
mount of their reſpeRive debts, ſuch payment to be mage with- 
in a reaſonable time, in full ſatisfattion and difcharge of ſuch 
their debts. And the ſaid defendant avers, that he in purſuance 
of the {aid agreement afterwards and before the exhibiting of the 
bill of the ſaid plaintiffs, op, &c. the fame being within a reaſon- 
able time next after the making of the faid agreement, tendered 
and offered to pay and cauſed to be tendered and offered to be 
paid to the ſaid plaintiffs the ſum of 5 J. 5. being ſo much 
as amounted to 55. 6d. in the pound, upon the ſaid ſum of 18 /. 
145. the ſaid amount of the (aid debts ſo as aforeſaid due and ow- 
ing from the ſaid defendant to the faid plaintiffs, and which 
ſum of money ſo tendered-and offered to be paid as laſt aforeſaid 
the {aid plaintiffs then and there refuſed to accept of and from 


the ſaid defendant: And the defendant from the time of the 


making ſuch tender always hath been and fill is ready to 
pay, &ce, and brings the fame into court, &c. 

To this plea there was a general demurrer, and joinder, 

Shepherd in ſupport of the demurter. It is an indiſputable 
principle in law, that an accord without ſatisfaction is not a good 
plea; All the authorities ate to this effect. 1 Ro. Abr. Title 
Accord. pl. 11. Cro. El. 193. And the mode in which this plea 
is drawn will not diſtinguiſh it from à plea in bar to the whole 
action; for this is to bar the plaintiff from recovering more 
than five guineas, which is only a part of the debt really due. 
This plea of tender is not ſufficient, for it ſhould appear that no 
more than the ſum tendered was due; at leaſt the contrary 


mould not appear on the face of the plea. Now, . unleſs this | 


agreement to take a*leſs ſum than was due were an abſolute diſ- 
charge of the otiginal-confideration, this plea cannot-be ſupport- 
ed. On the ſame principle which determines, that an accord 
without ſatisfaction cannot be pleaded in bar to. the action, it 
cannot reduce the demand on which the promiſe is founded. 


The reaſog, why accord without fatisfaQion is no plea, is be- 


cauſe the * Party cannot exchange one cauſe of action for another 
H | NG 
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1787. of the ſame nature. Now i is the preſent caſe, Aa entruſt: is "Gor | 
—— up, act.by deed, nor of an higher nature than the original one. 
E: r a And though it be not pleaded in total bar of the original debt, 
Canon. | yet it is in diſcharge of it. Not only accord without ſatis faction 
504545 is no bar, but even tender and refuſal, after accord, is not ſuffi- 
cient without ſatisfaction and acceptance. 9 Co. 79. 5. For 
1 accord muſt be full, perfect and complet. 
.T be Court then deſired to hear the counſel on the other fide. 
Tau, contra. As to the caſes cited, they were:relied upon in 
| Cumber v. Wane (a), which has ſince been repeatedly denied by 
this court to be law. But this is not ſtrictly the caſe of accord | 
without ſatis faction within any of the former determinations ; for 
here was a virtual acceptance by the plaintiff, and a petformance 
— boy the defendant. In 1 Ro. Abr. pl. 14, It is laid down that 
nan accord to do a certain thing at a particular time in ſatisfaction 
of the action, though executory at the time, yet if it be executed, 
is a good bar to the action. It is clearly eſtabliſhed. that 
tender and refuſal is in all caſes equivalent, as between the 
parties, to the performance of any act agreed to be done. Jane: 
3 Barkley, Dougl. 659- This is not a plea of accord and ſatis- 
faction, but it is an agreement among all the defendant's eredi- 
tors that they will accept a leſs ſum of money in ſatisfaction of 
ctheir reſpective debts; and this is not a nudum pactum, for the 
| plaintiff derives a-benefit from it, inaſmuch as the defendant 
might-qtherwiſe give a-preference to his other creditors. . This 
agreement is ſo far binding as between the ſeveral creditors, that 
if one ſues to the prejudice of the reſt, they may maintain an ac- 
1 SYED tion againſt him, Then if the .agreement be good as, between 
| he creditors, it is ſo as between the debtor and any one of them. 
The actions of all are ſuſpended, which is beneficial to. each. 
| | 'This agreement is founded o on mutual promiſes, | for. which either 
3 | party may maintain his action. The one agrees to forbear for a 
reaſonable time, and the other to pay at the expiration of a rea- 
ſonable time. It is a good plea to an action of aſſumpſit that 
1 aftet the promiſe the plaintiff diſebarged the defendant from 
3 8 it (8). If then an agreement to diſcharge the defendant from 
5 promiſes without any thing be good, much more will an 
3 | agreement to, diſcharge the defendant on paying part of the de- 
mand be ſupported. .. This. is like an arbitrament, where a leſs 
ſym this the whole demand is ordered to be paid: Here is an 


* bf 1 i hab. 2 | ® 7 Lads, 214. Cre. Cas: 353. 
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- uſceitdinment- of the debt; 2 ſecurity for the payment. of it. by. 


_ appropriafing a fund. for that purpole; "and a forbearance of. all 


the creditors to ſuc in the mean time. In Cafe v. Barber (a), it 
Was ſaid that though in former times the pleading of. an accord 


without execution. in the whole was not good; yet now the law 
being taken, that mutual actions lie on ſuch agreements, ſuch 


plea ſhall. be. allowed: That caſe indeed was determined upon 
the ſtatute of frauds. ; In the caſe of Cumber v. Mane, the court 
faid they. would ſee in all caſes that it was a reaſonable ſatisfac- 


tion. before they. would hold it to be good: This then is a rea- 


ſonable ſatisfaction, otherwiſe nothing ſhort of the whole demand 
can ever be conſidered a reaſonable ſatisfaction i in any caſe. 
5 ASHHURST,.] The. only queſtion here is, Whether this 
promiſe by the plaintiff to take a leſs ſum than the whole de- 


mand was obligatory on the party ab origine, or whether it was 


a nudum pactum for want of a confideration.. I am clearly of 
opinion, that it was a nudum pactum in its creation. Here there 
s a debt of 20 2 due from the defendant, and a promiſe by the 
plaintiff to take 5 J. only, which is in effect a promiſe to give 
defendant 157.” For a promiſe to forgive the defendant 15 l. 
is like a promiſe to give that ſum, But ſuch a promiſe is a 
nudum pattum for want of a conſideration, and therefore i is not 
| binding unleſs it be executed, It i is true indeed, that if A. pro- 
miſe to.give B. 15 J. and he actually pays it, he cannot recover 
it back again; but here the queſtion is, whether an agteement 
by the plaintiff to take a.leſs ſum is obligatory-without accept 
ance, It has been ſaid, that a tender i is in all caſes equivalent 
to payment: but that is not ſo; for if a, tender be pleaded in 
bar of a promiſe, it is not taken as a payment but as a bar to the 


action. This agreement is not binding i in law.: the plaintiff is 
always entitled to the whole demand, - And therefore as this. 


agreement has not been followed up by an actual acceptance, 
which is negatived by the record, it was not obligatory. And the 


plaintiff, whether from caprice or any other f motive was at r 
to refuſe taking leſs than his Whole demand. 


„ BurLxR, J. —- The queſtion. i in this caſe is, 1 there is 


any conſideration for the promiſe as ſtated in the plea. It has 
been: ſaid by the defendant's counſel that in effect by this agree - 
| meat be debt was aſcertained, a fund was es ory the pay- 


Oer Rom. 459. Sie T; Jon 158, | an 
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If the debtor had affigned over alt his effects to a truſtee; in order 


6 fuch fact appea 


the whole demand, this ay ls clearly bad. 


odd not recover this demand in dect. 
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meat of it, anch an ths krödttore were bound ds fordear;-- If the J : . 


fat Had been fo, that might Have been # good plea 3 bot the re- 


verſe appears by the defendaiit's plen. For firſt the debt ls not 


Aſcertained by the agreement; it is only averred that it! amounts 
to ſo much, nor is any time ſpecißed for the payment of it. 


gecondly, No fund is appropriated for the payment of the debt. 


to make an equal diſtribution amongſt all his ereditots, that 
would have been a good conſideration in law for the promiſe: but 
rs in this caſe. Thitdly, Tt was ſaid chat "4 
the creditors were bound by this agreement to forbear: but that 
is not ſtated by the plea. It is only alledged that they agreed to 
take 4 certain proportibn; dirt that is a flidum pa#um unleſs 
they had after wards accepted it. In the cafe, 'in which Camber 
v. Wane was denied to be law (a), the patty actually accepted. 

But as the plaintiff in the preſent cafe füt to take N90 chan 
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Gibbs, in ſupport of the . contended that the plaintiff | 
He admitted that in 
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ſome caſes debt would lie for goods: fold and delivered, but in- 
ſiſted that this was not one of thoſe caſes, for it did not appear 
that the demand was certain. In Joung: and ; Afoburnham. (a), 
where debt was brought by an innkeeper for board and lodging, 
"Anderſon, Ch. J. held that, becauſe there was no agreement be- 
tween the parties, nor any certain price fixed, an action of debt 
would not lie. So in the preſent caſe, where no previous contract 
was made for the ſale of the goods, debt will not lie, though 
aſſumpfit may be ſu pported on a guantum valebant. In Vaux v. 
Manwairing (6), Lord Chief Juſtice Parker ſaid, ** debt is up- 
on the contract or ſale, but indebitatus afſumpfit is an action on 
- the promiſe, and lies only becauſe of the promiſe. If A. bring 
indebitatus aſſumpſit for 101. for a horſe ſold, if it were ſold for 
more or leſs, the plaintiff ſhall recover what it was ſold for: but 
if debt be brought on that contract, and it turn out to be more 
or leſs, the plaintiff cannot recover, for it is a præcipe quod reddat 
ſo much money in particular.” A declaration. in debt therefore 
| ſhould Nate that the debt aroſe by contract; for a contract is the 
giſt of the action of debt: here no contract appears; the declarati- 
on only ſtates, that the defendant was indebted in ſo much; but if 
the goods were delivered without any contract, debt will not lie. 
But even ſuppoſing that the court could infer a contract from the 
words of this declaration, ** that the defendant was indebted,” 
yet as the contract is the giſt of this action, there ſhould be a 
venue ſhewing the place where the contract was made. In 
afſumppit the. undertaking is the giſt of the action, and there 
it is neceſſary to ſtate where the promiſe was made. For 1 
a count for goods ſold and delivered could not be ſupported, if r 
no place were alleged where the promiſe was made. If then in 
Mumſſit it be neceſſary to ſtate the place where the promiſe, 
which is the foundation of that action, was made, it is equally . 
neceſſary in an action of debt to allege where the contract was 
made, which is the giſt of ſuch an action. But here no place is 
ſhewn where the contract was made: the declaration only alleges 
that the defendant was iadebted_at Veſiminſter, without ſaying: 
thatthe goods were ſold and delivered at Weſtminſter. If the de- 
fendant be indebted to the plaintiff, it is a debt every where, but 
the contract muſt be made at a particular place, which ſhould be 
- ſhewn.+ It would not be ſufficient in debt on bond to allege that 
the defendant was indebted at Weftminfter, without ſtating that 


the bond was made eee. The e ee . 
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If a ſhip in- 


ſured from a 
certain time 


ſail before the 


time on a dif- 
ferent voyage 


from that in- 


ſured, the 
aſſured can- 
not recover, 
though ſhe 
afterwards 
get into the 
courſe of the 
voyage de- 
ſcribed in the 
policy, and 


is loſt after 
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ing in debt is a ſtrong confirmation of this argument, ſince there 
is not a ſingle inſtance in any book of entries of any declaration in 
this form: the regular form is, that whereas the defendant had 
bought of the plaintiff, &c. to be paid 156 the defendant at a 
particular place. 

Ruſſell, contra, was ſtopped by the court, 

ASHHURST, J. It ſeems to me that the declaration is ſuffi- 
cient. There is a venue laid in the beginning, “that whereas 
the defendant, at Weſiminſier, in the county of Middleſex, was in- 
debted to the plaintiff;“ that muſt be taken to be the place 


where the contract was made for the ſale of the goods. The 
venue goes to the whole declaration. 


BULLER, J.—As to the firſt objection, that no contract is 


- ſtated in the declaration; the words ** ſold and delivered,” imply 


a contract; for there cannot be a ſale, unleſs two parties agree, 
This would be ſufficient on a mutuatus, or for money lent. As 
to the other point; the venue cannot be laid in a plainer man- 


ner than in the preſent caſe; the declaration ſtates that the de- 


tendant at Weſtminſter, in the county of Middleſex, was indebt- 
ed to the plaintiff, If it were neceſſary for the plaintiff to 
prove that the contract was made at Weſiminſter, it may be dons 
under this deſcription: but it is not neceſſary; for it may 
be proved any where, which ſhews that the venue 1s merely 
added for form's ſake ; and it is ſufficiently laid here. 

GROsE, J.— declared himſelf of the ſame opinion. 


Judgment for the plaintiff, 
War againſt MoD1GLIANT. 


H 18 was an action on a policy of aſſurance on the ſhip Poly, 

at and fiom the zoth October 1786, from any ports in Neu- 
ec SE to Falniouth, or her ports of diſcharge in England, 

« with liberty to touch at Ireland, and any ports in the Chan- 
& hel. There were alſo counts for money had and received and 
money paid. The defendant pleaded the general iſſue, non aſſumpſit. 
The cauſe was tried at the fittings after laſt Eafter term at Guilds 
hall, London, before Buller, J. when the jury found a verdi for 
the plaintiff, damages 97 J. 18 s. ſubject to the opinion of the 
court, on the following caſe; that the defendant on the iſt 
day- of March 1786 had under- written a policy of Inſurance for 
ol. at a premium of five guineas per cent. upon the ſame ſhip, 
on the intereſt and for the 8 account and uſe of ths plaintiff, .. ar 
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© and from Torquay to the hanks of Newfoundland, and to any 
«-and all port or ports in Neuſeundland, and during her ſtay there, 
and in port, or at ſea, an banking, coaſting, and fiſhing on 
« the banks and ſhore, until the 2oth of OZober 1786 incluſive.” 
That afterwards (vig.) on the 24th of October 1756, the policy 
of Inſurance in queſtion was tendered to Mr. James Allen, and 
two yther underwriters with the words, “on the banks or from 
« any ports in Newfound/and to Falmoutb, or her ports of diſ- 
» charge in England, with liberty to touch at Treland, and in any 
« ports in the Channel; which policy, fo worded, the ſaid James 
Allen and the ſaid two other under-writers declined to under- 
write; whereupon the broker who effected the ſame ſtruck out the 
words, On the banks or,” and then they underwrote the ſame; 
and afterwards on the ſame day the policy ſtated in the decla- 
ration with the words ſtruck out as aforeſaid was tendered to the 
defendant who under- wrote the ſame for 1004. at a premium of 
two guineas per cent, It was agreed that this inſurance was to 
take up the ſhip from the 2ath Ocober. That on the iſt of 
O#X:ber 1786 the ſhip left a port in Newfoundland, and went 
to the Banks, fiſh'd there till the 7th Odlober, and failed from 
thence on that day to England, and of courſe never did fiſh or re- 
main upon the Banks after the 2oth. October 1786. That the 

veſſel was loſt on the zoth November following in the courſe of 
her voyage homewards. 

Baldwin, for the plaintiff, argued that upon the conſtrugtion of 
the policy it was by no means neceſſary that the ſhip ſhould be in 
any port in Newfoundland on the 20th; Oftober, the day on which 
the policy was to attach ; becauſe if ſhe had performed any p art 
of her voyage, that was ſo much in favour of the defendant. "i 
was a mere deſcription of the time when the policy was 


to attach, In order to get at the meaning of the parties, it is 


neceſſary to conſider the reaſon why the wording of the policy 
was altered. It was, becauſe the underwriters would not inſure 
the veſſel dyring the time that ſhe was fiſhing upon the banks; 


they would only inſure the voyage homewards; therefore though 
the riſk of the aſſured began from the 7th, yet as the riſk of the 


underwriters was not to commence till the aoth, it could make 


no difference to them; and in fact their it was conſiderably | 


leſſened, as ſhe was. part of her way ee Apo a +a 
could attach. 


Ae, was opp by 1 the court, 
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2585. - Asunnsr, J=This queſtion is very clear. One of two 

. things muſt neceſſarily be the caſe, Either the policy never at- 
War tached at all, becauſe the ſhip did not fail upon the voyage in- 
©. x ſured; or if ſhe did, there was afterwards a deviation by her going 
ates to the Banks to fiſh, inſtead of proceeding homewards, according 
to the terms of the policy. It is immaterial which was the . ; 

for either way the defendant is diſcharged. . A ey on 

BuLLER, J.—The firſt is the ſubſtantial ground, WE? wie 

the policy never attached at all. Where a policy is made in ſuch 

terms as the preſent to inſure a veſſel from one port to another, it 
certainly is not neceſſary that ſhe ſhould be in port at the time 

when it attaches, but then ſhe muſt have ſailed on the voyage 
mfured, and not on any other. Now what is the caſe here: The 

voyage inſured is from a port in Newfoundland to England, 

whereas this veſſel ſailed to the Banks. which was a different 

voyage. This point has been already decided by the caſe of 
Mooldridge and Beydell (a), where it was held that if a ſhip, in- 

ſured for one voyage, ſail upon another, although in the ſame track 

part of the way, and ſhe be taken before the dividing point of 

the two voyages, the policy. is diſcharged. 'That was a ſtronger 

caſe than the preſent, for there the very intention of ſailing upon 

* different voyage than that inſured vacated the policy. Hefe ſhe 

actually went and fiſhed upon the Banks after the failed * 

ort. | 

bs GRost, J. —The object of the underwriter's ftriking. out 
the words mentioned was to avoid this very riſk of fiſhing upon 
the Banks. It certainly i is material whether a ſhip fails imme- 
Alately from her port, as ſhe has there an opportunity of men 


every W preparation for the voyage. 
| he Foltes to the Defendant. 
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ſtipulated follows That heretofore, towit, on the 27th | day. of June 17855. 


OE ol Execs fo wit, at Fe. the defendant by's a certain writing obligatory ſealed 


afterwards as > agg © 


it ſhould remain bee and a bond is 7 the name of both, but js krecuted by one only with 
condition for the due performance of the work, or the payment of the weekly ſum, and the work is not 
niſhed in the time; ſuch weekly payments are not by way of penalty, but in the nature of liquidated da- 

anages, and may be OR OS TI brought againk kim by —— who executed. 
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| cc, became held and firmly bound to the defendant in the ſum of 
236k to be paid to the defendant,” when he the plaintiff . 


mould be thereto afterwards requeſted, with and under a cer- 


tain condition thereto ſubſcribed and underwritten, reciting 


that the defendant had contracted and agreed with the committee 
choſen for the ordering, appointing, and directing of the repairs 
of the pariſh church of St. Mary le Bim, London, for repairing 


of the ſaid pariſh church, according to a certain particular or 


plan thereof given; and reciting, that one John Dowley, therein. 
called the above bounden John Dowley, but who never executed 
the ſaid. writing obligatory, and the plaintff had contracted and 


agreed with the defendant, that they would do, perform, and 


execute, all the ſmiths and ironmongers work, to be done and 
performed in and about the repairs of the ſaid pariſh church, 
and which were mentioned and expreſſed in the ſaid particular, 


plan, or eſtimate, and in the manner therein directed to be done, 


and find and provide all the materials for the doing thereof 


within the time or ſpace of fix weeks from the day .of the 


date of the ſaid writing obligatory, at and for the price or ſom 
of 1187. 18s. which was agreed to be paid in three months 
after the faid pariſh church ſhould be completely repaired ; and 


had agreed that if they ſhould not have done and performed the 


ſaid ſmiths and ironmongers work within the time therein 
before mentioned to have been agreed upon and limited for the 
doing thereof, they would forfeit and pay to the defendant the ſum 


of 10/, for every week after the expiration of the time agreed upon 
and limited for the doing thereof, until the ſaid ſmiths and iron- 


mongers work ſhould be completely finiſhed ; the condition 
therefore of the ſaid writing -obligatory was that they tho 


faid Fobn Dowley and the plaintiff ſhould within the time or 


ſpace of ſix weeks perform in a good and workmanlike manner, 
according to the ſaid plan, all the ſmiths and ironmongers work, 


Se. and ſhould find and provide the materials, Cc. and ſhould 


keep indemnified the defendant, his executors, &c.; and that if 
they the ſaid John Dowley and the plaintiff ſhould make default, 


or ſhould neglect to do the ſaid ſmiths and iroamongers work 
within the time limited, they ſhould well and truly pay to 


the defendant, his executors, Cc. the ſum of 101. for every 


week from the time the ſaid ſmiths and ironmongers work 


ought to be done, being fix weeks from the day of. the date 


of | the ſaid writing obligatory, as therein above mention- 


2 until the ſame ſhould be completely finiſhed. And the 
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1 in fact faith, that. the ſaid; John Dom ey and he 5 
tiff did not, nor did either of them, within the ſaid time ot 
ſpace of ſix weeks from the day of the date, of the ſaid writing 
obligatory, do, perform, or execute, or cauſe, Ic. all the 


ſſmiths and ironmongers work, &c. but neglected and omitted. ſo 


to do, and therein. failed and made default, and on the con- 


ttrary thereof ſuffered and permitted. the ſaid. ſmiths and. iron = 


mongers.work to be and remain unfiniſhed for the ſpace of fout 
weeks next after the expiration. of the time agreed upon and 
limited for the doing thereof as aforeſaid ; whereby, and; by 
force of the ſaid writing obligatory and condition, the plaintiff 
became liable to pay to the defendant the ſum of 40“. being 
at and. after the rate of 101. for each and every week of the 

ſaid four weeks, after. the expiration, of the time ſo agreed 
upon and limited for the doing of the ſaid ſmiths and iron» 
mongers work, during which the fame fo remained un- 
finiſhed as aforeſaid, and the ſaid. ſum of 40. and every part 
thereof at the time of the commescement of this ſuit was and 
ſtill is really and juſtly due and owing from the plaintiff to the 
defendant upon and by virtue of the ſaid writing obligatory, 
and the condition thereof; and which ſaid ſum of 401. ſo due 
and owing from the plaintiF to the defendant exceeds the da- 
mages | ſuſtained by the plaintiff. hy teaſon of the not per- 
forming of the ſaid ſeveral. prom iſes and undertaking in the ſaid 
declaration. mentioned, and out of which faid ſum of 404. he 
the defendant. is ready and willing and hereby offers to ſet off 


and allow the amount of the damages ſuſtained by the plaiotiff, 


according to the form of the 5 a nn 


is ready to verify, wherefore, &. 


Te this third pla there: was „keen ame. and inde 
in demurter. 


Law, in ſupport of the 3 brane Fe het the third 


x plea ſetting, off the four penalties, at the rate of 10/7. for four 


weeks after the. expiration of the time limited for doing the 
ſmiths', and ironmongers work, could not be fupparted, Fir; 


| becaule it attempts to ſet off a penalty inſtead of the money 
| juſtly due. If this fet-off can be allowed at all, it mauſt be ander 


the 8 Gee. 2. c. 24. / 5. But that ſtatute does not extend to 


this caſe ; for that only allows, the debt really and juſtly due to 
be ſet off. So that a penalty can not be ſet off at all: Now this ĩs 


ſtrictly a penalty; the words creating the penalty ate i that the 


— plaiatiff ſhall forfeit and pay 10. weekly, &c."” Aud it cannot 
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be confidered a8 4 mere; compenſation. to the defendant for non- 
performance of: the work within the time limited; for it does 
not appear that the defendant was himſelf under any limitation 
in point of time as to the performance of his contract with the 
commiſſioners. It is likewiſe exceſſive, becauſe it bears no pro- 
portion to the whole ſum to be paid for the work dong. And 
| there are no other limits to the penalty. than the penal ty of the 
bond itſelf. If it be contended by the defendant's. counfel, that 
this is in the nature of a- liquidated ſatisfaction, it is to be 
abſerved that this i is not like any of thoſe caſes. which have been 
determined on that: ground. In the gaſe of Rolfe v. Peterſan (a); 
where the leſſee covenanted to pay an increaſed, rent for plough- 


ing up meadow ground, it was conſidered not as a penalty but 


as a liquidated ſatisfaction: for it was only an agreement to pay 


a larger ſum for uſing the land in a particular, way. But the 
preſent caſe is that of a ſtrict penalty, in conſequence of not 


performing an agreement, for which there does not appear to be 
any equivalent to the party. There are ſeveral caſes where. pe- 


nalties have been conſidered in the nature of liquidated damages, 


but thoſe are caſes where the penalties. have barely exceeded the 
ſums really due, and they have been allowed to lave the parties 
expence, Such was the caſe of Tall v. Ryland, 1 Ch. Caf. 183. 
In Redrife v. Hogan (6), it was determined that a penalty can- 
not be ſet off. If an action had been brought on this bond, it 


would have been competent to the jury to have given leſs da- 


mages than the amount of theſe penalties. Before the ſtat. 
8 9 V. z. the jury might | have given, leſs damages than the. 
penalty. 2 Ro. Abr. 703. pl. g. (c). 1 Lev. 111. And fnce the 
ſtatute _ they ought to give the damages really ſuſtained by the 
non · performance of the work. Here the party might be put 
in as good a plight as if the condition of the. bond had been 
performed : This rule was laid down by Lord Somers (d), that 
in ſueh a caſe. a court of Equity would relieve therefore the 
defendant ſhould have averred that the damages really incurred 
by the non - performance of the agreement amounted: to the ſum 


which he. intended to ſet off. This is not like the caſe of de- 


murrage, which is a. ſtipulated rate of hire, and not a forfeiture ; 
for there the owner. of the ſhip loſes the uſe of her during the 
whole time ſhe is ee "wp we Ne n bas the ule f 
her AR whole time. 
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But — "This cannot be ſet off, becauſe there is no ſtrict 
mutuality. It ſets off money, which, by the condition of the 


Frrrcnsx bond, was to become due from the plaintiff and another, and not 


againſt 


Drenk. 


from the plaintiff alone, by virtue of an antecedent agreement 
between the three. And though this bond was only executed 
by the plaintiff, yet the defendant is eſtopped from ſaying that 
this debt is not due from the plaintiff and another; he can- 
not diſpute their joint liability. Beſides the breach aſſigned is 
not warranted by the condition. The bond is conditioned for 
the performance of certain work in a limited time by two, or 
payment by two of 104. per week. The breach ſhould have 


been aſſigned, that the two had neither done the work, or paid 


| the money, whereby the penalty became forfeited. Whereas it 


is aſſigned that the two had not done the work &c, whereby the 
one became liable to pay the 101. per week: But no ſuch 1 


vas created by the bond itſelf. 


The other ſide was ſtopped by the court. 

AsnnvRsT, J.— Theſe ſums ſet off are in the nature of 
liquidated damages, and are ſuch a kind of penalty, if they may 
be called by that name, as a court of equity would not relieve 
againſt. The object of the parties in naming this weekly ſum 
was to prevent any altercation with reſpect to the quantum of da- 
mages which the defendant might ſuſtain by reaſon of the non- 
performance of the contract. It would have been difficult for 
the jury to have aſcertained what damages the defendant had 
really ſuffered by the breach of the agreement ; and therefore it 
was proper for the contracting parties to aſcertain it by their agrec- 


ment. So that this is a caſe of ſtipulated damages, 'and it is not 


to be confidered as a penalty. If fo, and the parties have entered 


into a joint and ſeveral bond, it becomes the ſeparate debt of 
both, and therefore may be ſet off againſt either, Then it has 
been objected, that there is no mutuality in the Cebts; 
becauſe, firſt, it is a joint debt; and ſegondiy, that the plaintiff 


ſhould have a compenſation from the other party: As to the ficſt, 


it is ſufficient to lay, that this is a ſeparate as well as a joint debt, 
and therefore may be ſet off. And as to the other ground of 
objection, it is not neceſſary to determine that queſtion in this 
caſe; but if it were, I think he might have compenſation in 
another form, by bringing an action for money paid, laid out, 


and expended to bis uſe. But that is not material as between 
_ theſe parties. _ 8 
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ewas gxecuted by the. plaigtift alone. No deb t can, wile op the 
bond From the other party ho did not. execute. The 25 
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oe being appegled. againſt . to the ſafligns, was nf mf. 
-Fabject to the apinioa this coutt gn_the fallowiqg.caſc.; 

The paup per was hired for a- ar at the wages, of :;4-)., 30d 
wel out that yeer with / Mr. Shialey in the pariſh gf Wergſey· 
About 5 weeks befqrs het ſervice , Sxpired, her father, who 
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was a day labourer, in conſequence of his wife's death came to 


the pauper and applied to her to come and live with him to do 
the offices of a ſervant for a year in the pariſh of Thorpe, and of. 
fered her her board and lodging, and ſuch profits as ſhe could 
make by keeping fowls, and what ſhe could earn by her own 
labour; and if that did not produce as much as ſhe got at Mr, 
Shirley's, her father was to make up the difference. She agreed 
to come on thoſe terms, and came accordingly; and lived with 


him in purſuance of that agreement in the patiſh of Thorpe for a 


year and upwards, during which time ſhe got about one guinea. 
100 an half by keeping fowls, and two guineas and an half by 


going out charring, and taking in plain work; and at the end of 


the year her father gave her ten ſhillings, as an additional re- 
compence for her having gone out 4 him to 5 5 in dhe 
harveſt month. 


Sitvefter and Shepherd, in ſuport of the eder of Teffibns,! ad- 


| mitted that a father might hire a child as a yearly ſervant ſo as to 


enable the child by the ſervice to gain a ſettlement, but contend- 
ed that. in the preſent, caſe there was not a ſufficient hiring of 
and ſervice by the pauper in the parilh of Thorpe. It appears in 
the ſpecial caſe that the pauper's father on his wife's death ap- 
plied to the pauper to come and live with him, but ſhe was not 
hired to ſupply the place of any other ſervant ; and it appears 
from the facts ſtated that the daughter was not under the con- 
trol of her father as a ſervant, for ſhe was expreſsly permitted to 
earn what ſhe could by her own labour by ſerving whom ſhe 
pleaſed. The pauper therefore could not poſſibly be conſider- 
ed as the ſervant of the father within any of the adjudged: caſes 
upon this ſubject, for ſhe was not under the command and-con- 
trol vf her maſter during the whole year; the contract was not 
binding, for as ſhe was at liberty to work for whom ſhe pleaſed, 
the father was not entitled to her earnings, nor could he compel 


her to perform his work. Now if the pauper were not hired as 


L ſervant; her living with and ſerving ber father,will not give her 

a ſettlement in Thorpe: | This point was determined between 
the pariſhes of Gregory Stole v. Pittminſter (a). If the caſe be- 
tween the pariſhes: of Jeſp and Miſſenden (4) be cited on the 


| 7k -other ſide, it is to be obſerved that that caſe only determined 
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or 


hiring by a father could malte nO difference: There the hiring, 
was ſtated as a fact; but here no: ſuch fact appears. teh 
Palmer, contra, was ſtopped: by che court. 
Asnuuvnsr, J. —All that is neceſſary to give a ſettlement un- 
der theſe ſtatutes is that there ſhould be a hiring for. a year and 
a ſervice for a year. As to the hiring for a year, it is only, ne- 
ceſſary to read the words of the caſe to determine it; it ſtates 
that the pauper's father applied to her to come and live with 


him to do the offices of a ſervant for à year on certain terms, 


. 
$ aw $ 


which ſhe agreed to, and that ſhe came accordingly and /ived 


with bim in purſuance of that agreement for a year. The objec- 
tion is, that this is no hiring, becauſe the ſeſſions have not ſtated 
that the pauper lived as an hired ſervant; but there is no occa- 
ſion for the ſeſſions to ſtate that expreſsly, if it ſufficiently ap- 
pear from the terms of the contract: Now in the preſeat caſe 
that does appear. Then it was objected that the contract was 
not binding: but that is not ſo: ſhe was hited to do all the 
offices of a ſervant for a year. The terms of the contract are 
not ſuch as would enable the pauper abſolutely to leave her 


father's ſervice, but only to do particular work for. her. own bene- | 


fit: She was firſt bound to perform all his work, and conſiſtently 
with that ſhe was at liberty to gain as much as ſhe could earn 
by her own labour. This therefore was a good; hiring for a year, 
And as to the ſervice, the caſe ſtates that the pauper, lived with 
her father in purſuance of the agreement for a year, This is 
by no means like the Pittminſter caſe; for there there was no 
hiriog at all for any time. tl 10 BI" 
(a) GRosk, J.—lIn order to gain a a ſettlement by hiripg a and 
ferviceſ there muſt undoubtedly be a hiring for a year and a ſer= 
vice for a year, But in the hiring it is not neceſſary to uſe 
technical terms; the word“ hiring” need not be ſtated on the 
caſe; it is ſufficient if it appear that the ſervant agreed to ſerve 
and the maſter to pay for that ſevice for a year. Then the cir- 
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; cupſignce of the father being the maſter of his own child wil! 


not vary the caſe, This was not a hiring generally by the fa- 


ther as Jong as he lived, but 1 biring for a year expreſsly. The 


father offered the pauper certain terms, Which it is ſtated ſhe 
agreed to accept; then there was a contract between them for 


the hiring. Accordiag to the terms of this contract, ſhe was 
" wok at Kiherty to deſert her father s ſervice; ſhe was only Pr 
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$7 mlttech to dd What: oer wotlk: the! could; convitedtly with her 
7 father's ſervice; nien Me was firft bound, to perform, She 
, did every thing which rehved to her father's, ſervice ; and her 

9 2 crfing Befides that; will not prevent it's being conlidered as a 
cl. Hiting for a year. Aud av to the ſervice; in is eEreſaly ſtated that 
the puupef libed with her father for a: year in purſuance. of that 
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June 20th. 

N 2 ble w how! coals why tho inteolocncgry 1 e 
The party thould not be fer aſide for irregularity, is appeared that 


Wen ofa HIS was zn dctien of trefpuſt, to which the defendant pleaded a 

lowed two fut ſtification on 4 deed; which he ſet out; that on Friday eve 

— 5 — © the plaintiff demanded eye and a copy of that deed, which not 

| Cuiive of the being complied with on the Moray folowing he ſigued judg- 

it l. demand. tent; and the Bhly queRtion was what time the defendant was 

_ Alfowed to give oper in; | 

© "Moran, in ſupport of the rule,——Gerrow, againſt "as 

 Avfitivzet, J. The defendant has two days in which to give 

yer and à copy of the deed, which are botb reckoned exclyſiue. 

Aud the party, of whom 2yor is demanded, muſt carry it to the 

*%pfpbite pirty. In the . pteſent wale the judgment was figned 

before the expiration of the two vs and Wonders i js 


Wegaltr, © 
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No procent> | T TO proceedings having, been had in this cauſe for above a 
been had for ear, it became neceſſary for the plaintiff to give a termꝰs 


4 r notice of praceeding · Two days before Hilary term, the plain- 


ER: tiff gave notice of his intention to proceell; on the 14th Be- 


term gave . Iruamy, two days after Hilary term, the rule to plead was ferved; 


. on the 18th April, in the courſe of the ame vacation, 


| vp Sp dhe plaintiff Ggned, judgment for wank of a ; plea; ; which | 


term he 
ſerved a ral to plead, and the fame vacation judgment was ares fr mas of 4 Lang which — "OY 
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the rule of the court, which requires a term's notice to be given 
before the plaintiff can proceed, comprehends the term and the 
vacation. That the defendant had the four firſt days of Eaſter 
term to plead . That no rule to plead could be given in the va- 
cation. And that even if the vacation as well as the term were 
not meant to be included by the rule, the judgment had been 
figned too ſoon, for it appears to be ſigned as 92 Oy n ſo 
that there was not even a term's notice. 

Cbambre, contra, inſiſted that, according to the practice of 
- the court, the judgment was regular, for that the rule did not 
extend beyond the term. And though the judgment appeared to 
be ſigned as of Hilary term, the defendant had had in fact the 
| WORE of the rule for a whole term. And 


The Court (after conſulting the Maſter) were of that hee 3 


adding that the judgment would appear to be regular on the 


record, though figned as of Hilary term. For the rule, requir- 


ing a term's notice when no proceedings have been had in the 


cauſe, was only a rule of court introduced for the benefit of the 
party, the are e * Which the defendant ad had in this 
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\H E Wen H. Muferove; 8. his wife, and C. their child, 
i were removed by an ordet of two juſtices from the patiſh 
of Middlexoy, Somerſet, to the pariſh of Sydbary, Devon. On ap- 
peal to the ſeſſions that order was HH ſubject to the 
opinion of this court on the following caſmmwee. 

The appellants having proved a hiring and ſervice of the pau- 
per for a year, in the pariſh of Midaleaey, the refpondents pro- 
poſed to ſhew that a ſettlement could not be gained thereby, by 
reaſon of ſubſiſting indentures of the Paupet's apprenticeſhip to 
one Thomas Warren of Sydburyatthe time of ſuch hiring and ſer- 
vice: they had given a notice to the appellants of the ſubſtance and 
to theeffect following, (via.) to produce at the trial of the appeal, 
a certain indenture of ere, en date on or about 


1871 — — 
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as REA day of January, 178 4, whereby Henry Ak bh | 
pauper) was put and placed apprentice to Thomas Warren; and 
an indenture to that purport was accordingly produced in court 


Tus Inhabi- - by the appellants, with proper ſeals and ſignatures, but no ſub- 


tants of 
MippLezor. 


| dentures of apprenticeſhip- would not have concluded the ap- 


ſcribing witneſs thereto; and no evidence. was adduced by the 
reſpondents to prove the ſcaling and delivery thereof; whereup, 
on it was contended on the part of the appellants . that the ſame 
could not be given in evidence without proving the execution 
thereof; to which it was anſwered that, coming from the hands 


of the appellants, it ought to be received in evidence againſt the 


party producing it without proof of the execution. The court, 
being of opinion that proof ought to be given of the due exe- 
cution of the ſaid indenture, refuſed to admit the ſame in evi- 


dence without ſuch proof. The reſpondents then produced the 


countetpart of the ſaid ſuppoſed. indenture,. which they proved 
to be duly executed, and tendered the ſame, in evidence; but the 
court alſo refuſed to admit the ſaid counterpart. The pauper 
ſerved: the ſaid Thomas Harren in the pariſh: of Sydbury, for 


more than two years ſubſequent to the date of the ſaid ſuppoſed 


indentures of apprenticeſhip, and afterwards before the term 
thereof expired, without any conſent of the ſaid Thomas Warren, 
ſerved for a year as aforeſaid, in the pariſh of Aug under a 
hiring to one Samuel Wilcox. 

Rooke, Serjeant, and Watſon, in ſupport of the order of ſeſſions, 
obſerved that the caſe was defectively ſtated ; the fact being that 
the pauper was bound apprentice to Warren at the time he re- 


- fided in another pariſh, and before he became an inhabitant of 


Sydbury, If that fact had been ſtated, the production of the in- 


pellants. But even if chis caſe be not ſent down to be reſtated 


the rule muſt be diſcharged, for it is not ſtated as a fact that the 


pauper was an *pprenycs at the time he hired, rs, to 


came ond of the: bands of ihe appellants, they were concluded 


M. arren. in vnindg 3 tor 
The counſel « on the ather 40 were topped by the court. 
Asn Russ T, J. The ſeſſions have done wrong in <4 ah to 


admit this evidence; becauſe. as the indentures of | apprenticeſhip | 


from ſaying they were not properly; executed. Therefore the io- 
dentures, ought to haye been n '$) ans: eee the 


> order of ſeſſions muſt be quaſhed. W408 10 S109 EDN 01434555 


BuLLEs, J.— The only queſtion, as a como one, in this caſe 


= whether the jndentores of 9 mould have been 


reeeived | 
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teceived in evidence. I do not go the ode leugth of ſaying 
that the produckion of them by the appellants was concluſive 
vgainſt them, but undoubtedly they ought to have been received. 


In civil aCions where a plaintiff wiſhes to give in evidence a deed 


in the defendant's cuſtody, he gives the defendant notice to pro- 
duce it; and the deed, when produced, muſt prim4 facie be 
taken to be duly executed; becauſe the plaintiff, not knowing 
ho are the ſubſcribing witneſſes, cannot come prepared at the 
trial to prove the execution of the deed. Therefore an inſtru- 
ment, coming out of the hands of the oppokite party, muſt be 
taken to be proved. If indeed there be any fraud in the caſe, the 
other party will not be precluded” from impeaching it. But in 


this particular caſe it appeats that if the appellants had not pro- 


duced the indentures at all, the counterpart muſt have been ad- 
mitted in evidence, which would have been ſufficient, 

The next queſtion is, whether this caſe mould be Tent down 
to the ſeſſions to be xe · ſtated. Now. ſtrleily ſpeaking, | the 


juſtices at the ſeſſions ought to find facts, and not the evidence 


of thoſe facts. But we all know that of late years this court 
has not been very aſtute in finding out trivial objeQions in the 
manner of ſtating ſeflibns'caſes, where enough app eats to war- 
rant the court to decide according to the juſtice of the caſe. 
Now here there cannot be any doubt what the merits of this 
caſe are, and what would have been the effect of the indentures, 
if they had been received in evidence, it muſt have appeared as 
a fact by a reference to the dates that at the time | of the, hiring 
and ſervice the pauper was an apprentice. 

GRrost, J.—This evidence, ſhould undoubtedly. have view res 
88 tbough it might not be concluſive: as if it had been 
impeached on the graund of fraud 3 but ſtill it was good evi- 
| dence. If the indentures had not been produced, the counter- 
part would have been ſufficient. evidence. Then the queſtion is 
whether we could ſend this caſe-back again to the ſeſſions, at 


the requeſt of the parties who. made this ſort of objection. It 


ſeems to me that the objeQion was frivolgus at the ſeſſions ; and 


the doubt, if any, was removed by the offer of the reſpondents 


to prove the counterpart. On ſtrict grounds of law the ſeſſions 
have: done wrang r and according to the ſubſtantial Joie of the 
"eaſe we obght not to ſend it down to be re-ſtated, 

Gibbs, who; was, to have argued i in ſupport of the rule, on 
mentioned the following caſey in which the ſame point had been 
e 8 v. Je, M. 18 Geo, 3. B. R. On 
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a motion for a new trial it appeared. that at the trial of this cauſe” 
at the Summer Saliſbury aſſizes 1977, the defendant had called 
on the plaintiff to produce a leaſe in his poſſeſſion, which: he had 
given no notice to produce. The plaintiff produced the leaſe, 
and inſiſted on the defendant's proving the execution of it be- 
fore he gave it in evidence, which Perrys, B. whotried the cauſe, 
held to be neceſſary; and therefore he would not ſuffer the de- 
fendant who could not prove the execution of it to read it. 
Lord Mansfield ſaid, that, from the judge's report, the leaſe ap- 
peared to be totally immaterial ;' but ſaid, that if it had 
material, he ſhould have permitted it to be read, though the 
execution was not proved, as it came out of the plaintiff's 
hands. The other caſe was-Paſel v. Godſall, Sit. after M. 1782, 
cer, Lord Mansfield. The plaintiff had given the defendant 

notice to produce an agreement at the trial; and on the de- 
fendant's producing it, his counſel objected to it's being read in 
evidence till the plaintiff proved the execution, But Lord Man/ſ- 
field over - ruled the objection, ſaying that the defendant produced 
it as the original agreement, and ee the pen need 


not prove it. 


Thurſday, 
June 23d. 


The court 
will not ſet 
aſide an exe- 
cution ſued 
out before, 
but executed 


- after, the al- 


lowance of a 
writ of error 
ſerved on the 
ſheriff _ 
the party, 
the Olainti® 
in error has 
not regularly 


. 


Vr d πwỹfa . order of U ans 1s quaſhed. 


LANE and Others ue Bacchus. 


UL E to ſhew cauſe why the writ of Feri Jacias iſſued and 

executed in this cauſe by the ſheriff of Bucks, ſhould 
not be ſet aſide for irregularity; and why the goods levied, or 
the money ariſing from the fale thereof, ſhould not be reſtored to 
the defendant. Judgment was ſigned on the goth of April; the 
plaintiff chef ſued out a writ of. feri facias: Afterwards the writ 
of error was allowed and ſerved on the agent in town on the 3d 
May, and was ſer ved on the plaintiff's attorney in the country, 
and on the under-ſheriff, on the 5th' May; the ſheriff entered 
on the ſame day, but after he received notice of the allowance 
of the writ of error. No bail in error was put in, And the only 
queſtion was, whether the allowance of a writ of error was or 
was not a ſtay of execution, no bail having been put in. 


Erſkine and Lambe i in 1 of the rule. Le Blanc, Serjeant, 


contra. 


4 


Annionsr, J-—The n is, P this execution 
regularly ſued out at the tine, and ſent into the country, was 


- 
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perſeded by the allowance of the writ of error. If the writ 
2 error; had been followed up immediately by the plaintiff in 
error regularly putting in bail, it would have operated as a ſu- 


perſedeas. The party taking out execution after the allowance 
of a writ of error, and before bail put in, "does it at his peril ; 


for if the writ of error be regularly followed up, the execution 
will be ſet aſide. But in the preſent caſe, no bail having been 


put in, the writ of error. became an abſolute nullity. There- 


fore there is no foundation for the application, and the ey % 


Rule muſt be diſcharged. | 


W a NT 2 R and Others Ane of Buven. aint 


Karreuu ax. 


HIS was a FO facias to revive a "Sebi by the 
aſſignees of a bankrupt. * The declaration, after Rating a 
judgment Tacoveret by the bankrupt againſt the detendant'in the 
court of Common Pleas, and an affirmance of it in this court on a 
writ of error, ſtated that ** after the giving of the ſaid judg- 
ment, and alſo after cauſing the ſaid record thereof to be brought 
beide this court as aforeſaid, the ſaid F. Beyer became a'bank- 
Tupt within the true intent and meaning of the ſtatutes made 


and now in force concerning bankrupts, and that all and ſingular 


the goods, debts, and effects, of the ſaid bankrupt, at the time of 
his becoming a bankrupt, were after he became a bankrupt in 
due manner aſſigned to the plaintiffs, according to the form of 
the ſtatute in that caſe, made and provided.” Fu It then 1 
in the ufual form. 

. To this there was a ſpecial demurrer, which aged: ine fol- 
dane rapes 4 that. it Fer, not f appear, in 5 oe, ſaid declara- 


„t 


bad committed any act of bankru prey, .o as to be liable to become 
or be made a bankrupt within the true | iotent and | meaning. or 
the ſeveral ſtatutes concerning bankrupts; 3 and alſo for that it 
dors not appear in or bythe ſaid declaration by whom or in 
what manner the goods, debts, and effects, of the ſaid F. Beyer, 


at the time of his 3 87 and were affigned | to the ſaid 


„ 
4 


4 
1787. 
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Saturday 
June 234. 


A declaration 
in a ſcire 


facias by the 


aſſignees of a 
bankrupt, 
ſtating ** that 
he became a 
bankrupt 
within the 
meaning of 
the ſtatutes, 


&c. and that 


his goods and 
effects were 


afterwards in 


due manner 
aſſigned to 


the plain- 


tiffs,“ is 
ſuſticiently 
certain, with. 


- out alleging 


that the 
party was de- 
clared a 
bankrupt, or 
that his 
effects were 
aſſigned by 
deed. 
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| FRYE or that tl e. Haie w re affighed to them by deed;-nor 
— the faid plaintiffs i in or by their faid declaration made any 
profert of the deed of aſſi gnment ts" thetn the {aid plaintiffs of 
the goods, debts, and effects aforeſaid, 3 A4 Ser in 


demurrer. 5 


Sbepberd, i in ſopport 87 the dure, Seed. r he under- 
food this caſe was not'to have been argued this term, and there- 
fore was not ſufficiently prepared. But as the court intimated 
to him that it appeared to them that the party had demurred 
merely for the purpoſe of delay, and that it ought not to ſtand 
over for argument till Michaelmat term, he ſuggeſted to the court 

that this might be compared to the caſe of an executor, ho in an 
action only ſtates himſelf ſimply to be an executor ; but in a ſcire 


_ facias by him he muſt ſtate particularly the debt, the will, and 


the probate. So here perhaps this might be ſufficient in an 
action; but in a ſcire facias by aſſignees it was neceſſary to allege 


ſpecially that the bankrupt was duly declared a bankrupt, 


and that his effects were regularly aſſigned . deed to the 
Burrougb, centre, 1 was ; ſtopped by the court. 
ASHHURST; J.— I cannot diſtinguiſh between. a \ ſcire facias and 
an action brought by the aſſignees of a bankrupt. There is no 
reaſon why it ſhould be neceſſary to ſtate a title more particu- 


1 arly in the one than in the other, In an action an executor or 


an adminiſtrator ſtates himſelf generally to be ſuch in the be- 
ginning of the declaration: but, as from the difference of forms 
he cannot allege that in the beginning of the declaration in a /cire 
Facias, he is allowed to Rate it as erh as Auna in a ſuble- 


quent part. 
ork wha J.—It has been held in a variety of caſes, that a 


ſeire Facias is an action (z.) As to the caſe of executors, the decla- 
rations in a feire facias and an action ate in ſubſtance the ſame. 
It appears in both that an executor ſues as ſuch. | Beſides an ex- 
ecutor ſues in a different form from an” allignee; the executor 
can only ſue in the detinet, though his teſtator might bave ſucd 
in the debet and detinet; but aſſignees of a bankrupt are allowed 
to ſue both in the debet and detinet, becauſe the whole le property 
of the bankrupt i is vollad 3 in them Wit law. | Pw 


Per Curiam. 3 1858 h | "Judgment for the plain 
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Pg, EK ewed cauſe againſt a Wale kick 4651. -bebn A juſtice of 
obtained by Gerrow to diſcharge the defendant out of cuſ- ene: who 


has proſecu- 


tody as to an attachment for non-payment of coſts, the term of my Lo 8 
impriſonment- for his offence being expired. The circum- for ſuffering 
ſtances were that the proſecutor, Mr. Pembroke, being a juſtice Were N 


of the peace, had indicted the defendant, who was the keeper of mitted by 
him on a 


the gaol at St. Albans, for ſuffering a priſoner to eſcape, who had charge of fe- 


been committed by him (the proſecutor)” for felony's upon _ 1 


which. inditment the defendant had been convicted. He con- coſts of the 
tended that the proſecutor was entitled to his coſts under 5 & 6 3 
W. & M. c. 11. / 3. as being a public officer proſecuting for Ag 
the benefit of the public. And he cited R, v. Smith (2), where 11. / 3. 
Lord Mansfeld ſaid that i it was enough if the proſecutor was 
proved to be a civil officer in order to entitle him to his coſts. 
SGarrow, in ſupport of the rule, ſaid that the proſecutor. had 
not proſecuted ex officio, and therefore did not come within the 
rule. That as a magiſtrate he had done his duty when he had 5 
committed the felon, and there his juriſdigion had ceaſed. As for 
the offence of letting bim eſcape, it was no more the duty of 
the proſecutor than of any other individual to indict the defend- 
ant for it. R. v. Ingleton. 1 Wil. 139. © 601 
Asununsr, J.—On looking into this act of parliament it 
appears to me that the defendant ought not to be charged with. 
| coſts. This is not one of thoſe inſtances mentioned in the third 
ſection of the at, which only extends to thoſe officers who 
proſecute or preſent ex officio; or where the proſecution is carried 
on by the party grieved. If a juſtice of the peace were to preſent 
a road, and that preſentment wereafterwards turned into anindict- 
ment, there the juſtice would be entitled to coſts; or if a juſtice _ 
. were to indict a conſtable or other inferior officer for diſobeying 
- His order, in ſuch caſe alſo, he would be entitled to his coſts. 
But this, is not a proſecution carried on by t the proſecutor: as 200 
magiſtrate, for any other pecſan might have | indicted the defend- © 0/4 
ant: The offence in this caſe was ſuch as concerned. the e by 
Juſtice of the tgalm, e . 8 4 
Burzxz, I From 1 review 01 all the caſes | aa MS. note- 
eit Wee. the proſecutor i is not entitled e = cots... 
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198y. This book dbrs not indeed include a cate Gow Bafing ficke which 
r came before this court. a few years ago; but there I underſtand 
Boks: that the proſecution was carried on by the clerk of the peace, 


e. whoſe duty it was to draw) up all preſentmenis of conſtables, in 
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we form of indictments ; and it was there determined that the 
pPproſecutor was entitled to coſts. _ But here I cannot fay that it 
was the, duty of the proſecutor as a juſtice of the peace-to proſe- 

cute this defendant. The caſe originally came before him i in the 
character of a magiſtrate on the complaint of ſome other Per- 

ſon ; and if the juſtice choſe to take the proſecution out of pti- 

vate hands, and to conduct it. himſelf, he, cannot be ſaid to 
proſecute as a-magiſtrate, but 1 ke any other individual, The 
court has always conſtrued this act of parliament as ſtrickly: as 
poſſible. There was one caſe indeed on this ſtatute, the law 

of which. ] doubt, where it was held that a petſon who*was in- 
Jjored.. and was really the proſecutrix was not entitled to coſts, 
becauſe her name did not appear on the back of the indictment, 

1 though it was well known. ſhe was the real Profecutri ix{@): but 

1 believe that caſe. has been ſince over-ruled, "Another caſe” af- 
terwards came before, this court, \ where the queſtion was, whe- 
tber the proſecutot was entitled to the coſts of a trial at bar; 

: and it Was determined. t that he was dot, becauſe the ſtaruts only 

_ extended to ſmall offences (b). Theſe caſes ſhew that the cburt 

has e put a ſtrict couſtruion on this act of parliament. 
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gain a ſettle. "Har 5.04 Ri 8 three children; from Knighton to Sd. Mor ga- 


ing a be. fert in Leit 2 5 Fe Teffions bt appeal” diſeharged that” order, 


ment of 104. ; ſubject 1 to the © opinion « of the court of King” 8 Bench on [ "ie" fol- 
per annum, IS AIG. . Aut e oer 2 nο D e * 765 
the occupier wg ca S. 


N dale, 4 on The pauper, Robert Hargy, being ſettled in ihe patiſh . St. 


where or Margaret, took: a windmill in that pariſh of the yearly" value of 


the 


. guineas at "Lady-day 1958; and occupied it for one-year. 


On the 30 of en he TYM * the of 
#if 1 N 4 | 3 
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Samuel Ward of Knightor, which is a townſhip within the pati 1787. 8 
of St. Margaret, but diſtinct as to the maintenance and ſett lee 
ments of the poor, and has diſtinct officers. Before the paupers The 54 
marriage his father in- law ſaid, he would give him houſe room The Inhabi- 
till he could provide himſelf; and on his marriage he went ac- 123. 
cordingly to reſide with his father-in-law in Knigleen, Wwhoſe 
houſe was about a quarter of a mile diſtant from the ſaid mill, 
and continued ſo to refide till the death of his father-in-law in 
1786. During the time he occupied the ſaid mill, or afterwards, 
he neither rented nor occupied any land or tenement in Knighton. 
During the laſt half-year of the time he rented the ſaid mill, : 
he kept a man ſervant, who reſided with him in his father-iq- 

law's houſe as part of his (the pauper's) family. The pauper 

believed it was known to the townſhip. of Knighton that he 

rented the mill, becauſe he ſerved ſome of the inhabitants there 

with grits, and they knew him to be a miller. 


Bearcroft and Dayrell, in ſupport of the order of ſeſſions, FORE 
tended that if a man were in a capacity to gain a ſettlement, 
namely, if he were in any one of thoſe ſituations in which the 
poſitive laws of the country conclude that he is not likely to 
pecome chargeable, he is irremoveable from the place i in which 
he happens to reſide; and that wherever a perſon is icremoveable 
for forty days on account of his renting a tenemeat of 104. per 
annum, he thereby gains a. ſettlement. Now, in the preſent 
caſe, the pauper was truſted with a tenement of 101. per annum, 
and therefore was not likely to become chargeable. The ability 
.of the pauper to rent a tenement of the yearly value of 10/. is 
the criterion by which theſe caſes are to be decided. In the 
.caſe of the King v. the Inhabitants of Sandwich (a), Mr. J. 
Page ſaid, '** a man who. is able to rent and does rent 100. a year 

<4 ſhall be ſettled in the pariſh where he lives.” Probyn, J. ſaid, 
„here a perſon, living in one pariſh, rents an entire tenement 
of above 100. a year in that or in any other pariſh, it gains him 
4 a ſettlement ia the pariſh, where he lives.” And Mr. J. Lee 
ſaid, the reaſon of the caſes upon this head has conſtantly - 
gone upon the ſufficiency of a perſon able to rent a tenement 
+ of ſuch a value. In the King v. the Inhabitantsof Fillongley(b), 

it was conſidered that a perſon who occupied a tenement of 10/7. 
"0% _ "ER he paid. no rent for the greateſt part of it, 
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| 1787. 42 not likely to become c hargeable to the parith; and abe 
— Vos not removeable under the- 73 & 14 C. 2. c. 12. 80 likes. . 
Tue Ks vjſe in the eaſe of South Sideribant and Lamer ion (o), the court, 
Tia. went on the credit and ability of the party to rent | rol. per an- 
Ken, num, concluding that a perſon, who is entruſled with fuch-s tt 
| nement, is not likely to becothe' chargeable; If then à perfor 
who has ſufficient eredit to rent 4 tehementiof ſuch a value be 
not within the 13 & 14 C. 2. c. 12. it has been determined that 
reſidence upon the tenement is by no means neecſfury. ae - 
King v. the Inbabitants of Briley, Burr. 8. C. 107 er, 
Gally, contra, infifted that in order to gain s ſettlement on G 
the 13 & 14 Cr. 2. c. 12. by rentipg à tenement of ihe yearly 
value of 100. it was neceſſary for the pauper to reſide forty days 
: in the pariſh in which part of the tenement was ſituate] This is 
not Hike a ſettlement by hiring and ſetvice, in which eaſe the 
ſervice gives the pauper à ſettlement wherever the laſt forty days 
fervice is performed For the ſtatute directs that thofe-perſons 
only ſhall hot be removed uo come 76 ferrle in any renement &c. 

do that the legiflature had in view a feſidence on the tenement. 
Now in this caſe ſo far from the pauper's coming to ſettle in _ 
Knighton, it is ex preſsly ſtated that he only came to live there 
ell be could provide himſelf; this was rather a permiſſion to the 
Pauper to teſide with the father-in-law in Knighton till he could 
gain a ſettlement. There are ſeveral cafes in which the court 
Bas 'confideted reſidence in the pariſh where part of the tene- 
ment lies to be 'neceffary in order to give the occupier a ſetilo- 
ment! In the King v. Llandnerras (), Mr. J. Turet aid, „there 
wmuſt be a reſidence of forty days in tb pariſh" in order to give the 
Paupe r a ſetilement. And Afton, J. ſaid, “ he need not reſice 
on any part of the tenement he takes: 77 is *nbugh if berefidve 
in the pariſh. „ Mr. + Aſton likewiſe laid down the fame doctrine 
in the caſe of the King v. St. Giles (c). where the queſtion Was, 
Whether renting part of an bouſe of the 'yearly value of 107. 
vas ſufficient to give the vecupier a ſettlement; and there he 
faid, to be fure the criterion is renting a tenement of the 
* value 6f 101. fer annum; but the perſon mutt reſide in the 
*wariſh"-(4). And the caſe of the King v. Tepcreſt (e) is ſcarcely 
to be diſtinguiſhed from the preſent. 'Fhere the pauper in 1-779 
rented a farm at Kempnall for 304. per annum, and lived therein 
till Chrifimas 1783, when he Publicly: 1 went to and did reſide 
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_ with his ſon-in-law. in Topcroft. He carried with him all his: 


ſtock and houſehold furniture, and reſided there for above forty. 
days before he gave up the poſſeſſion of his farm: but he never 


hired or occupied any tenoment in Topcroft, and though Lord 


Mansfield thete ſaid; t euen if it were ſufficient to accupy atene- 


ment of 101. per annum in another pariſh, he has got done ithere; 


yet Mr. J. Buller ſaid. it is taken fur granted in all the cates | 


40 that the pauper has reſi ded in part of the pariſh in which the 


tenement lies ; and I think he muſt; refids there. And this 


court adjudged that the pauper gained no ſettlement in Fopcreſt. 
Beſides if it were ſuffieient, in order to gain a ſettlement, to rent 
a tenement in one pariſh and live in another, thaſe cafes, in 
which it was daubted Whether the whole ſhould lie ia «the 
ſame-pariſh, could never have ariſan; for if it were nat thought 
neceſſary that ſome fart of the tenement at leaſt ſhould be in the 


parith where the pauper refided, it never could have been doubt- 


ed whether the whole muſt lie in ſuch pariſh. And in the cafe of 
the King v. But ley though the pauper, who gained a ſattlement by 
renting the windmill, did not lic in it, yet he reſided in the pariſh 


, 
* 
1 


Cure. adv. vult. 


And now Aſpburſ, J. delivered the opinion of the court. 
The queſtion in this caſe is, whether the pauper gained a ſettle- 


ment in the. pariſh where he rented a_tenement of the yearly 
value of 100. or in the pariſh where he feſided, occupying at the 


ſame time a tenement in another pariſh. And we are all of 
opinion that he did not gain a. ſettlement in Knighton ; becau ſe 
in order to gain, a ſettlement by.renting. 10/. per annum, there 
muſt be a reſidence either on the premiſes, or at leaſt in the 
pariſh here ſome part of the premiſes lies. The cafe of the King 


v. Topereft is dec iſive of the queſtion ; and there are two or three 


other caſes (a) which confirm this dodrine, where it has been 
taken for granted that there muſt be a.religence, 


bers. 
| 


Order of ſeſſions quaſhed, 


(a) R. V. Butley, Burr. 8. C. 109. 
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When bin 5 8 
ys 8 7 N a motion to fer aſide a avis of enquiry: for . 5 

vs — Þp mages, it appeared that the plaintiffs were the indorſces 


Lorſer mar of a bill of exchange drawn hete by G. Campbell. for 2800 


charge the 


indorſer with ſtar pagodas payable to the defendant or order, and directed 


intereſt, ex- 


Tings, and to G. Mowbray Eſq. at Madras: The plaintiffs diſcounted. the 
32 vill, giving the then currrent price of the exchange, which was 
3 6 J. bc. per pagoda. They ſent it to Madras, from whence it 
. vas returned to Eagland, proteſted for non acceptance and alſo 


* eee for non · payment; on which the plaintiffs had demanded and re- 
ch charges 


are _reaſoza. Covered at the rate of 10's. per pagoda, and TA per cent, from the 
bes Lge rn expiration: of W * r notice to ms defendant, Gy it "oo 
and bp. returned. 

a colour or 


— Wood e, {oY 55 A that this could not he con- 
The charge adered as an uſurious demand, becauſe the uſage as well as the 


vol 107 P** particular agreement of the defendant, had been proved before 


bi * the jury to charge at the rate of 10 5. per pagoda for bills, re- 
From ldi turned from India proteſted, and 5 J. per cent. after thirty days 


| h notice to the defendant of non- payment, which included all in- 


it was taken cidental charges. | , | 
in payment 


here at he Philips, in ſupport of the rule, cited the caſe of Benſon v. 
6 4 for Parry (a), where it had been held to be uſury for country bankers 
 pagoda, to take more than 51. per cent. on inland bills payable at ano- 


ther place. And if hs practice be gy to , no uſage 
could make it good. 


() BuLLER, ].—The caſe of Benſin v. Parry at Hereford 
was determined on à miſtake, but when it was more maturely 
conſidered by this court on a motion for a new trial, they were 
unanimouſly of opinion that extra charges might be allowed 
tough they amounted to more than 5 J. per cent., if they were 
fair and reaſonable, and not as a colour for uſury ; and there a 
new trial was granted. This doctrine was again recognized in 
two Ni Prius caſes; the one before the Lord Chief Baron Eyre, 
on the circuit, the other before me at the fittings at Ys efeminſ- 


ter (e). So that it is now ny ſettled that- the Party is enti- 


(a) Summer Afizes at Sto. A 3) A440, 3 abſent. on Winch 
qui tam v. Fenn. Sitt. Aft. H. 1786, B. R. That was an action for uſury againſt the defen- 
dant, who was a country banker living at Sudbury. It appeared on the trial, that the prac- 
tice was to diſcount bills in London for various correſpondents at Sudbury, and for which 

had 51. per cent. for the time the bills had to run; and they had alſo gs. per cent. on the 
groſs ſum without any reference to the time which the bill had to run: This commiſſion 
had been taken by the defendant on the bills in queſtion, _ the. jury found a verdiet 
for the defendant under the * 5 direfiion- | | h Ng | 
VPP _ ted 


pee nem Bar = rr beüiy de Wet ft ehe e 104. . 
Pag odd, which fickudes ſütereſt, exchange, and ul other charges. 
There Litre thefefbre be any ester for en that dhe kent 
action is o blau 
SGrobr, J. he fate dberrme bas bee l the 
"<6urt bf Coinion Pleas.” And the line which tas beer taken 
is, chat if che fit charged be not a colour or à fkicen for uſury, 
"but is only fait and reafonable, it 08ght to be allowed. Fhis is 
like the cafe ſome few years where Ballen iatereſt was oed 
bete on 4 boßd ien in date (h. maar {amv ol 
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| 1118 was an äctioft of Agen the taking ck Slaintif's 
_ cattle at OchorBir. The” defendants" in their cognizance 
| Nated that the locus in quo had been immemorislly part and phr- 
cel of a certain! tenchiient'6f Had called Bulebyfuller mee p walk, 
of which" Benumn Holtyway and otfiers before, &c. were ſeiſed 
in their demeſue as of fe, did then Rated's demiſe to T. Hagh oe 
for à pat, dd 10 from yeir' ko year, as "Whole baitiffs they ac- 
knowledged taking the cattle, & c. 48. 8iftrefs for damage feaſant: 
Inf the fond cophizatice they derived a title to T. Hugs from 
; Margaret Pryce of the ſame premiſes, and acknowledged, &c. as 
bis Bari. "THE pled in Bir traberfed the locus in gu being 
part and parcel of the ſaid tenement of land called m ; 
on which _— were taken i in rhe replication, 
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Declarations 
by tenants 


are admiſſible 
evidence af- 
ter their 
death to ſhew 
that a'certain- 
piece of land 
is parcel of 
the eſtate 
which they 
occupied; 
and proof 
that they ex- 
reciſed acts 
of owner{bip 
in it nat re- 
ſiſted by con- 
trary evi - 
dence is de- 
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8 CASES. 1 TRINITY, TERM... * 
8 cauſe was tried at the laſt Spring great ſiſſions as 0 ardigan, g 


before Mt, Beard, when, after the evidence on the part of the de- 
fendant was cloſed, the plaintiff 's gounſeb offered to prove io evi- 


dence, that Hugh Jobn Grifiths,and Fobn Gr ifiths, his father, who 
were reſpeQively, tenapts of Bulebyſtullen and Liyaſt Naut Glaſs, 
of which, Ocborbir is a part, both deceaſed, did reſpeRiyely, 
while in the occupation of the premiſes; declare that they rented 


LHyaſt Nant Gliſi of one Matthew, Evans, Who was never the 


owner of Bulcbyſtallen, which has. for a. long time belonged to 
the family of Price; that H. 7. Griffiths declared he paid the 
ſame, M. Evans five ſhillings yearly and a quarter of mutton, for 
the ſaid. LH Nani, Glaſs ; that he declared he was-then going 
to pay the ſaid rent to the ſaid Jobn Evans for the ſaid Llya/? 
Nant Glaſs ;. that he ordered his ſervant to- herd ſome cattle at 


: Liyafi NartiGlaſs, laying be could not. otherwiſe afford to pay 


M. Evans his rent; that John Griffiths prevented a certain perſon 
from cutting ruſhes on LH Nant Glaſs, and threatened that 
be would tell M. Evans his landlord of his cutting the ſaid 
ruſhes, and once took the ruſhes from the ſaid perſon, and told 
him they belonged to M. Evans ; that about 40 years ago 
one Thomas Hugh rented Llyaſt Nant Glaſs for one year, and 
declared that he paid rent either to M. Evans or his mother,” 

The defendant's counſel objecting to the admiſſibility of this evi- 
dence, the learned judge refuſed to admit it, and the jury gave a 
verdict for the defendants : whereupon the plaintiff's counſel ex- 


| cepted to the judge's apinian, and en. a bill of exceptions to 


ADs which he ſigned... CR Ge, 
The proceedings were nn hen, 4 a Writ of error, and 


in the laſt term Mr, Beard appeared in this court, and acknow- 


ledged his ſeal to the bill of exceptions. - 


This queſtion was to have been argacd. by re, for the 
plaintiff, and Williams for the defendants; but | 
The Court- wars HEE of Were hot the evidence. was . 


: a miſſible; and 
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 BywanR, J. added that the other ee relative to the ten- 
: ant « declaring, that he paid rent for. the premiſes 1 in queſtion had 
been determined in the caſes of Holloway v, Rakes (a), and Doe 

den. Feofter v. Williams (5). In the former the leflor claimed as 
| deviſee in remainder under a will 27 yoars ago, under which there 
was no poſſeſſion, and therefore ſeizin in the deviſor was neceſſary 
to be proved. For this purpoſe a witneſs was called to ſpeak to 
the declarations of the tenant in poſſeſſion at that time tat be 
held as tenant to the deviſor : A new trial was moved for on the 


inadmiffibility of this evidence; and it was objeRed that this 
was mere bearſay evjdence, and that the party making the de- 


claration was not upon dath. But the court held the evidence 
properly admitted, and the rather ſo as it did not appear that the 
defendant had any ſort of right, and probably might have come 
in under the tenant. who acknowledged the right of the deviſor, 
as he was of the ſame name with the tenant; and ſuch confeſſion 
would certainly be PHAGE, on. all who. gie under him- who 
made it. | 

But a difficulty occurring to the court, * * they could 
grant a venire de nova, the queſtion relative to what Judgment 
ought to be given ſtands over till the next term. 


(a) M. 12 C. 3. B. R. een e 


Powe Ls: again Poa THERCH. 


H E lefendant had been peld to W an affidavit, which e to 
ſtated that he was indebted to the plaintiff in ſo much for chat 


week and bufineſs done by vous gs ENT as ap- 
pears by the Maſter's allocatur. 
Bower had moved on a <A day chat the defendant ahh 
give common bail, the affidavit to _ to "—_ work not n 
poſitive. 

Lane ſhewed ON a 3 that if the wanks * as ap- 
« pears by the Maſter's allacatur had been omitted, the affidavit: 
would undoubtedly haye been fufficiently poſitive ; and that the 
inſertion of thoſe words did not render the affidavit lefs certain, 
becauſe they only pointed at the difference between the ſum ori- 
ginally claimed and that allowed by the Maſter, But ſtill the 
* poſitively ſwore t to the debt due. 


ant is indebt 


plaintiff in a 
certain ſum, 


as appears by- 
the 3 7 


not ſalicient- 


ly. pawire. 


di. On this day Heary 
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_ Fe 5 The Court. were of opinion that the afdavit Was ks Welent; 3 8 


FZ becauſe the plaintiff had not ſworn that the debt war fim due, 
"5 but only that the defendant was indebted to hit well coded by 
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artridge, Eſq; of the Middle. T emple, 
and - Fofter Bower and; Edward Law, Eſq; both of the Inner 
Temple, were appointed to be his Majeſty's counſel leatned in 
the law. 164 an i e 3% £4 9110 ban behintbe it 
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H E plaintiff” havitig recoveted a judgment i in  Hilery Term 
E 1784 for 800 J. upon promiſes againſt Aylett the defend- 
ant in Lien action, the defendant brought a writ of error 
in the Exchequer Chamber, and put in bail. In November 
178 5 the Judgment of this court was affirmed ; and the ſum 
recover not being paid, debt upon the recognizance was 
brought againſt che bail in the ſame term, and the plaintiff re- 
covered. Phe bail requeſted indulgence for a time, which was 
granted. The only queſtion made was, whether the plaintiff 
was entitled to "intereſt from the bail apon the ſum recovered 


between the times of. igning judgment in B. R. and the affirm- 
ance of it in the Exehequer Chamber. 


under an execution againſt che ball. 
Mood, for the rule contended, that that part of the ſum levied 
which ineluded inteteſt between the times of 2 
ment and affieming it 1 „ N 


ASHHURST, J.— The queſtion. Gs 8 * ws the bail. 


Xt "pl 1 the extent of their <ngagernent, which is for 
FV +... 
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"Intereſt for the whole 
time ſince the time of ſigning final Judgetient had been levied | 


ning the * 
5 | Baldwin, contro. £9533 C33 4 bg . 


Wedneſday, 


h Now. 7th, 


In debt upon 
re izance 


bail in, error 


in the Exche- 
quer, Cham- 
ber are 

liable to pay 
- intereſt} on the 
judgment be- 
tween the 
ſigning of the 
judgment iu 
B. R. and the 
affirmance of 
it in Cam, 
Scacc . 


88 

1787. 
— 
Falun 


againſt 
LSROUx. 


ance; and he cited Felford v. Daviſon, 4 Burr. 2127. Bodily 


CASES IN MICHAELMAS TERM 


the principal fo recovered in ihe original action, and the coſts 
of proſecuting, the writ of error: That therefore being the ex- 


tent of their ans we cannot compel them to pay mY 


more. ont 

Bor LER, J,—This is not an bite un to a coutt of equity, 
but to a court. of law, to enforce the performance of an en- 
gagement which the bail have entered into. The rerognizance 
they entered into is with a condition that the defendant in the 
original action ſhall proſecute his writ of error, and that if judg- 
ment ſhould be affirmed they will pay the debt and coſts upon 


the former judgment, together with ſuch coſts as are occaſioned 


by the delay. So that the bail in expreſs terms only promiſe 
to pay what was due upon the original judgment and the 
coſts given in the Exchequer Chamber; therefore we are not 
warranted in giving any more. Thus it ſtands on the recog- 
nizance itſelf. But this point has been already decided in ſe- 


veral caſes which have come before the court. In Cumming v. 


Hanforth (a), I moved that the Maſter might be direded to in- 
clude intereſt in the caſts to be taxed on non- proſſing a writ of 
error, returnable in parliament, for want of tranſcribing. The 


action was brought on a note of hand payable three months 
"after date, which in its nature carried intereſt; and I cited 


Bodily v. Bellamy, 2 Burr. 1094. Lord Mansfield, ſaid, you 
are breaking into the whole courſe of proceedings. When 
final judgment is given by the court. the demand is liquidated; 

and no intereſt can be computed after that time. On debts car- 
rying intereſt, the jury are now directed to give intereſt in da- 


mages up to the day on which judgment may be ſigned. And 
the motion was denied. So in Smith and Another v. Cope- 


Aale (6), Davenport ſhewed cauſe againſt a rule which had been 


obtained by Dunning for ſtaying proceedings i in an action againſt 


the defendant on a recognizance of bail in error, on payment of 
848 J. the amount of the damages and coſts taxed upon the origi- 
nal judgment in the cauſe, and of the coſts taxed upon the affirm- 
ance of the ſaid judgment in the Exchequer Chamber. Daven- 
port inſiſted that the plaintiff was entitled to take intereſt upon 
the ſum liquidated in the judgment up to the time of the affirm- 


v. Bellamy. and White v. The Duke of Newcaſtle, M. 15 Geo. 3. 
B. R. But after the court had taken time. to on Song} Lord 


0 ace 3 2. K. 1 0 * 16 c. 3. BR. "> 
F Monit 
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| Mansfield, on the laſt day of the term delivered the. opinion 1787. 
of the court Aſpburſt. J. being abſept), and ſaid that they had 
conſidered all the caſes, and that they did not warrant the doc- Fai | 
trine contended for by, Davenport. That on affirmance of a 1,00. 
judgment in error bail are not liable for more than they have 
undertaken to pay, namely, the debt and colts which have been. 
adjudged due; and that the caſe of M bite v. the Duke of New- 
caſile certainly went by ſurprize. And the rule was made abſo- 
lute to ſtay proceedings on payment of the debt and coſts in the 
cauſe, and the coſts in error of the affirmance of the judgment. 
Then as to the intereſt due ſubſequent to the time of the af- 
firmance, that ſtands on a different ground; becauſe when the 
judgment is affirmed, it becomes from that time the debt of the 
bail: and if an action were brought on that judgment, the jury 
wight give damages for the detention of the debt, ſo as to in- 
clude intereſt up to the time of final judgment. Therefore the | : 
bail are liable only for the intereſt ſubſequent to the time of af- | 
firming the judgment. 
; Grose, J W himſelf of the ſame opinion. 
Rule abſolute (a). 


e 3 abe the caſe of Zink v. Laue, Dog. 
N 72 3, N. 3 (9). | 
; (a). There is a difference between he} oc ecution ; in the latter thiy « engage to pay- 
form of the recognizance on writs of error. | the ſum recovered by the judgment, as alſo 
in the Exchequer Chamber and in the King's | all ſuch cf and damages as. ſhall be awarded 
Bench ; in the former the bail engage to | for _ of execution. 
pay the ſum recovered by the judgment, and | 6-4 
ſach further cofts of ſuit, ſum and ſums of 3. 065 Vide Loft Bai v. Shepberd. 
money, as ſhall be awarded for delay of ex. | $8: 
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T the trial of this cauſe, hit was an action of trover where 4. - 
tried before Buller, J. at the Sittings after laſt Trinity Term ng "_ in 

at Guildball, the only queſtion that aroſe was concerning the act by expreſs 2 

, of Warn, alleged to have been committed ** Falch, as to 1 


bill Which 


was due, it was a complete act of DT though he F the bill Ce five o'clock in 
the ſame day, and though by the cuſtom of merchants in London the + pod of a bill has the whole day on 
which it becomes due, till five o'clock, to diſcharge it in, Where an act is a clear unequivocal act of 
bankruptcy, it cannot be explaiued by any enten circumſtances: But where the act is in itſelf 


| which 


dubtful, it may be explained. 


— "a 


— 


2 — 4 
— — — — wi — — — 
Y — ——_—— —Y - $—— _ _s * 
. od * . _—_—_— SM os PI... 4 - % * 
_ * . 2 2 _—— % - 
— — * 


—— — 


— — — 
PIER > WG. 
* 7 * 
— — — 2 * — * 
- _ — ry — 
— F— — 


— *- 
— = — ——— — — 2 — — — ED _ » wt _— 7 — 
= = * a - n , — — 
= - - — 1 Ka * - — r 2 — A 8 
— A N — » » * ˙ R · — !— w nt, 
— > - ” — 52 2 — 2 AS — 1 F — * . — == => 1 - = 
— SE : 
* N 8 — C 1 oa * 4g” 4 ot” Sy = ＋ * — - mY YT - J. 
_ . — 3 . — o 
— —— - 
. 
= 


— « - 
2 — a 


— 
* * 2 ———— 


* A — — Nl — — — — — : — — — — — — — — 
a — 
——ů - — 
& = - 5 . _ 1 - — — — . CR — — - — — — 
ur - nt _ = — _ A - + — ——ů — — ——— — 2 ry — — * oy 22 > * Þ&' — 8 = 
N A % . 2 - - — 2 — 2 — Py 
= * — = * * — . o 4 eo er tn a th * _ "> <_—_—__ - „ L — 3 3 OS — = - "5 
=_ = = E A : 4 a - * = — 2 * 2 — 
* * q I + 8 — - A - T I 2 - l C l > 
. 4 o — —— — " x hy pt . "2 2 
o E * 4 — _ — — - - 
* 
. 
* 
= 


1987. 


8 
 Corxert 
againſt. 


F KERBMANs 


| appearing ia public, or 


CASES IN MICKAELMAS TERM 


which the facts were as follows; —Faleb, being i in bad circum- 
ſtances, on the evening of the 7th of Tanuary 1786 e preſſed his 
concern to his elerk, and his ph that he ſhould not be able to 
anſwer a bill which would become payable the next day'; and 
deſired him to come earlier than uſual the next morning, and be 
in the way, and in caſe the holder of that bill ſhould enquire for 
him, to deny Kim. In fact that bill-holder did call the next 
morning before nine o'clock, - and preſented a bill for payment, 
when the clerk gave him the anſwer, as he was directed, that his 
maſter was not at home. Afterwards however, in the courſe of 
that day, Faleb appeared in publie, and having procured ſome 
money from's friend whom he met he ſent for the bill and paid 
it before five o'clock on that day. The learned Fudge directed 
the jury to find their verdict for the plaintiffs, inafmuch as the 
act of bankruptcy was complete by the denial of a creditor with 
intent to delay him; notwithſtanding ſeveral of the jury, which 
was 4 ſpecial one, fuggeſted to him at the time, that by the 
practice of merchants in the city of London the payer of a bill 
has the whole of the day on which it becomes due, till five 
o'cloclt, to pay it in. However, upon the Judge's repeating to 
therm his opinion upon the porat of law, © "they Tees thirir ver- 
dict accordingly. 
Piggott, who moved for a new trial, relied upon 4he ground 
whieh had been before ſuggeſted by the jury; and queſtioned 
whether the bill- holder could be corifidered as a creditor till af- 
ter the expiration of the time which by the cuſtom the ' payer 
had to diſcharge it in; and contended alſo, that in this cafe the 
creditor, ſuppoſing him to be one then, could” not be ſaid to 
have been delayed, as he had been punctually paid in due time, 
and could not have proteſted the bill for non-payment till Kier 
five o'clock. 
AsnuvesT, J. I have always underſtood che general rule to 
be, that where a trader commits an unequivocal act of bank- 


ruptey, nothing that paſſes afterwards can explain it away. 
Where ibdeed che act done is in itſelf equivocal, there it may be 


explained by ſubſequent acts, as by the bankrupt's afterwards 
the like. Then the onhy qusſtion here 


is, whether the at, at the time it was done, was a clcar unequi - 
vocal act of bankruptcy. From the facts which have been ſtated, 

it appears that the bankrupt could. only order himſelf. to be de- 
nied with a view to delay his creditor 3 for * himſelf thought 
1 e 


1 A* ; | | / 


- 


1 THE TWENTY-EIGHTH VEAR OF GEORGE III. 


diſcharge it before five o'clock on the day when it becomes due, 
that will be a ſufficient payment in law in order to prevent a 
proteſt z but that is not the queſtion here; what we are now to 
conſider is, whether the denial to a creditor with a view to de- 
lay him was a complete act of bankruptcy at the time ? I an of 


opinion that it was; and [ believe that 50 has been ſo held in 


ſeveral caſes. 


BuLLER, J —On account of a Joudt dated at the trial by: 


ſome of the jury, which was a very reſpectable one, I was de- 


ſirous of taking the opinion of the court upon this cafe, although 


I myſelf entertained no doubt upon the ſubject. But if the reſt 


of the court are now clear that the law laid down by me was 


right, it will only be putting the patties. to further and none - 
ceſſary expence to grant a rule to ſhew cauſe. It appeared at the 


trial, that the bankrupt had given himſelf up as a loſt man the 


night before the morning on which the denial was proved: he 
was then in deſperate circumſtances; he had been getting mo- 


ney for ſome time before in a manner not altogether to his cre- 


dit, by buying goods of perſons for the purpoſe of turning them 
into money, who were afterwards obliged to come in as credi- 


tors under the commiſſion. Such was his general ſituation. 


when the denial took place. The j jury doubted whether that 


denial was an act of bankruptcy, becauſe the bill, upon which 


the demand aroſe, was paid before five 'v'clock on that ſame day. 
on which it became due: and they deſired to know whether, in 
point of law, the bankrupt had not the whole of the day to pay 
the bill? I told them that the rule mentioned by them, with 
reſpect to the time which the payer of a bill was allowed to dif- 
charge it in on the day on which it became due, was a good 
one; but that they were miſtaken in the application of ' that rule 
to the. preſent inſtance. That where the queſtion was what 
laches of the holder would diſcharge the indorſer, there the 
former might wait to receive payment the whole of the day o on 


which the bill became due: but that was with a different view. 
Here che caſe turned on a Ane; e whether a denial 


of 


nis circumſtandes were in a deſperate ſitustion at that time, 
© jo that he ſhould not be able to fulfil his-cngagements, and di- 
reed his cleck to deny him when the bill holder called, Which 
was accordingly done early the next morning. This was a clear act 
of bankruptcy, and whatever might happen afterwards could not 
alter the caſe. It is true that if the payer of a bill of exchange 


CoLrerT 
againſt 
FREEMAN» 
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1787. of a creditor with a view to delay him, though but for an hour, 
— das not an act of bankruptcy, For though the words of the 
CorxeTT act (a) ere ** begin. to keep houſe,” yet on the conſtruction of 
the, ge them it has always been held, that a denial to a creditor with a 
view to delay him was an act of bankruptcy. And I told the 

g jury, that if they were fatisfied that the bankrupt denied himſelf 
at nine in the morning with a view to delay his creditor, that 

was in itſelf a clear act of bankruptcy; and his afterwards ap- 

pearing in public on that day, and paying the bill before five 

o'clock in the evening, could not purge that act once committed. 

A clear a& of bankruptcy can in'no caſe be explained. At the 

trial of this cauſe a gentleman at the bar mentioned a caſe which 

had come before Lord Mansfield a few years ago, the circum- 

ſtances of which were theſe; a bill having become due, and 

the drawer being preſſed for payment deſired the holder to call 

upon him the next morning at a friend's houſe in Bridge-freet, 

and he would pay him ; the holder went accordingly, and was 

denied at the drawer's requeſt, Upon being aſked by his friend 

if he was aware that he had been committing an a& of bank- 

ruptcy, he anſwered with ſurpriſe in the negative, and ſaid that 

he did not mean to do ſo; and went afterwards and paid the bill. 

Lord Man field, in his directions to the jury, told them, that if 

they were ſatisfied that the denial had been with a view to delay 

the creditor at the time, it was an act of bankruptcy; and if fo, 

it could not be purged by paying the bill afterwards. The 

term of <* purging an act of bankruptcy” is frequently perverted ; 

and that has often been complained of by Lord Mansfield, who 

has on ſeveral occaſions taken the opportunity of declaring, that 

it can only mean, that, if the act done be in itſelf equivocal, 

other circumſtances may be called in to explain it; but, if the 

act be a clear unequivocal act of bankruptcy, it cannot be 

purged or explained away by ſubſequent circumſtances. ; 

GRosk, J. It ſeems to me that the directions of the learned 

Judge were perfectly right; for the only queſtion was whether 

the denial was with a view to delay the creditor ; that was the 
province of the jury to determine, and they have found by 

their verdict that it was: and in my opinion they have judged 
right. The direction therefore being right in point of law, 
and the verdict right in point of fact, it would be a loſs of time, 
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and an unneceſſary encreaſe of expence, to grant even a rule to 
ſhew cauſe, 


Rule refuſed. 
livered, refuſed to grant the rule. 


LickBARROW and Another againſt Mas oN and 
Others. 


ROVER for a cargo of corn. Plea the general iſſue. 
The plaintiffs, at the trial before Buller, J. at the Guild- 
Ball Sittings after laſt Eaſter Term, gave in evidence that Turing 
and Son, merchants at Middlebourg in the province of Zealand, 
on the 22d. July 1786, ſhipped the goods in queſtion on board 
the Endeavour for Liverpool by the order and directions and on 
the account of Freeman of Rotterdam. That Holmes, as maſter 
of the ſhip, ſigned four ſeveral bills of lading for the goods in 
the uſual form unto order or to aſſign; two of which were 
indorſed by Turing and Son in blank, and ſent on the 22d. 
Juby 1786 by them to Freeman, together with an invoice of 
the goods, who afterwards received them ; another of the bills 
of lading was retained by Turing and Son, and the remaining 
one was kept by Holmes. On the 25th. Fuly 1786, Turing and 
Son drew four ſeveral bills of exchange upon Freeman, amountin g 
in the whole to 477. in reſpect of the price of the goods, which 
were afterwards' accepted by Freeman. On the 25th. of Fuly 
1786 Freeman ſent to the plaintiffs the two bills of lading to- 
gether with the invoice which he had received from Turing and 
Son 'in the ſame ſtare i in which he received them, in order that 
the goods might be taken poſſeſſion of and ſold by them on 
Freeman's account; and on the ſame day Freeman drew three fets 
of bills of exchange to the amount of 520/. on the plaintiffs, 
| who accepted them and have ſince duly paid them. The plain- 

tiffs are creditors of Freeman to the amount of 5421. On the 
 I5th. Auguſt 1786, and before the four bills of exchange drawn 
by Turing and Son on Freeman became due, Freeman became a 
bankrupt: thoſe bills were regularly proteſted, and Turing and 
Son have fince been obliged, as drawers, to take them up and pay 


them. The price of the goods ſo ſhipped by Turing and Son 
'$ 


is 


On a ſubſequent day Piggot renewed his application : but the 
Court, entertaining the ſame opinion which they had before de- 


1787. 
— — 
CoLxeTT 


azuinft 
FREEMAN, 


Friday, 
Nov. th. 


The conſigu- 
or may ſtop 
goods in tran- 


fitu before 
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the hands of 
the conſigriee, 
in caſe of the 
inſolvency 

of the con- 
ſignee: but 
if the con- 
ſignee aſſign 
the bills of 
lading to a 
third perſon 
for a valuable 
conſidera- 
tion, the right 
of the con- 
ſignor as 
againſt ſuch 
alſignee 1s 
deveſted. 
There is no 
diſtinction 
between a 
bill of lading 
indorted in 
blank,\ and 
an indorſe- 
ment to a 
particular 
perſon. 
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CASES IN MICHAEL AS TERM _ 
is wholly __ Turing and Son bearing of Freeman' 7 . 
ruptcy on the 21ſt. of Auguſt 1786. indorſed the bill of lading 
ſo retained by them to the defendants, and tranſmitted it to 
them, with an invoice of the goods, authoriſing them to ob- 
tain poſſeſſion of the goods on account of and for the uſe and 
benefit of Turing and Son, which the defendafits received on the 
28th. Auguſt 1786. On the arrival of the veſſel with the goods 
at Liverpool on the 28th Auguſt 1786, the defendants applied 
to Holmes for the goods, producing the bill of lading, who 
thereupon delivered them, and the defendants took poſſeſſion of 
them for and on account of and to and for the uſe and benefit of 
Turing and Son. The defendants ſold the goods on the account 
of Turing and Son, the proceeds whereof amounted to 5571. 
Before the bringing of this action the plaintiffs demanded the 
goods of the defendants, and tehdered to them the freight and 
charges; but neither the plaintiffs or Freeman have paid or 
offered to pay the defendants for the goods. To this evidence 
the defendants demurred; and the plaintiffs Joined in demurrer. 

This was argued in laſt Trinity Term by Erfine | in ſupport of 
the demurrer, and Manly againſt it; and again an this day by 
Shepherd i in ſupport of the demurrer, and Bearcroft contra. 

Shepherd (2), after obſerving that, as the defendants were the 
agents of Turing and Son, the general queſtion was to be con- 
ſidered as between the conſignor and the indorſee of the bill of 
lading, contended Firſt, that, as between the vendor and vendee 
of goods, the former has a right to ſtop the goods in tran/itu, 
if the latter become inſolvent before the delivery of them. And 
ſecondly, that ſuch right cannot be, deveſted by the act of the 
vendee's indorſing over the bill of lading to a third perſon. The 
firſt queſtion has been ſo repeatedly determined, that it is fcarcely 
. neceſſary to cite any authorities in ſupport of it, [The plaintiffs 
counſel admitted the poſition. ] Thea in order to determine the 
ſecond, it is material to conſider the nature of a bill of ladiog. 
A bill of lading cannot by any means be conſtrued into a contract 
on the part of the conſignor to deliver the goods mentioned in it 
to the conſignee: it is only an undertaking by the captain to 
deliver the goods to the order of the ſhipper. As between the 
Fankignor and the conſignee, it is a bare _— to the. captain 


(a) As the * argument. 8 the . thing that 1 was aid upon the foie, the for- 
Judgment of the court, comprehended every | mer argument Is omitted, | 
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the true nature of a bill of lading appears from all the writers 
upon mercantile law, as Molloy, Poftlethwayte, and Beawes. 
If it be any other ſort of inftrument, it muſt be contended to 
amount to-a contract by the conſignor to deliver the goods to the 
conſignee: but no ſuch contract ariſes upon it, becauſe the con- 
ſignor is not even a party to it; and no action could be framed 
upon it againſt the conſignor. Then, if it be only a bare autho- 
rity to the one to carry, and to the other to receive, the goods, 


can the right of the conſignor be deveſted by the act of the con- 
fignee. If a bill of lading be a negotiable inſtrument, and con- 


veys an indefeaſible property in the goods, it muſt be ſo by the 


cuſtom of merchants: but ſuch cuſtom is not to be found in 
any of the books treating upon the ſubject. There are caſes 
which eſtabliſh a contrary doctrine, in which the courts have 


held that the rights of the aſſignees are the ſame as the rights of 


the original confignees. It cannot indeed be diſputed but that, 
as between the conſignee and the indorſee, the indorſement of a 
- bill of lading is a complete transfer of the property which the 


conſignee has in it: but the caſes go no farther. The caſe of 
Snee and Preſcot (a) is preciſely ſimilar to the preſent. There 


the bill of lading was indorſed in blank, and afterwards indorſed 
over by the conſignee to his aſſignees: thoſe aſſignees were ſome 


of the defendants in that ſuit, and they ſtood in the ſame ſitua- 
tion with the preſent plaintiffs. In that caſe, before the goods 


arrived, and after the indorſement of the bill of lading by the 


confignee, the conſignee having become a bankrupt, the goods 


were ſtopped in trogſitu by order of the conſignor by an indorſe- 


dotſement did not abſolutely transfer the property in the goods, 
in the event of the conſignee's becoming a bankrupt before the 
arrival of the goods; that, as the goods had been ſtopped in tranſitu 


by order of the conſignor, he had a right to detain them till the 
ſum which he was in advance to the conſignee on account of them 
was paid; and that the ſurplus ariſing from the produce of the 


goads ſhould be paid ta che indorſees of the eonſignee. Now unleſs 
Lerd:Hargwickehadbeen of opinion that the indorſement by tho 
W did not abſolutely transfer the n in the goods, 


det FY ele. 245 4 


to deliver, and to the conſignee to receive them. That this is 


ment of the hill of lading, which was left with him, to another 
of che defendants: there Lord Hardwicle decreed that the in- 
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the conſignee canndt transfer a greater right than he has; neither 
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he would have decreed that the indorſees ſhould have been firſt 


paid the money which they had advanced upon the credit of the 
bill of lading, and then that the ſurplus ſhould have been paid 
to the cohſignor : but inſtead” of that he gave a priority to the 
confignor. This doctrine is not only laid down in a court of 
equity, but confirmed in a court of law in the caſe of Savignac 
and Cuff (a), where the ſame queſtion was tried between the 
ſame parties as the preſent. There Selverti, a merchant in Jtaly, 
conſigned a quantity of ſkins to Lingham reſiding in London, 
and ſent him a bill of lading indorſed in blank. Lingham, the 
conſignee, indorſed it to Savignac for a valuable confideration at 
the invoice price, ſhewing him at the ſame time the letters 
of advice and the bills of parcels. The conſignee not accepting 
the bills of exchange which the conſignor had drawn upon him 
for the amount of the goods, the conſignor indorſed the bill of 
lading remaining in his hands to Cf, the defendant, with orders 
to ſeize the goods before they got into the hands of the conſignee, 
which he did: and the action was brought againſt him by the 
indorſee of the conſignee to recover the value of the goods. 
Wallace, Solicitor General, there argued that by the indorſement 
of the bill of lading the property was transferred. But Lord 
Mansfield was of opinion, that the conſignor had a right to 


| ſtop the goods in tranſitu in caſe. of the inſolvency of the 


conſignee, and that the plaintiff, ſtanding in the ſame ſituation 
with the original conſignee, had loſt his lien. Lord Mansfeld 
was firſt of opinion that there was a diſtinction between bills of 


lading indorſed in blank and otherwiſe ; but he afterwards aban- 


doned that ground. But in that caſe, as the conſignor had in 
point of fact received 1500. from the conſignee, there was a ver- 
dict for the plaintiff for that ſum. So that the reſult of the ver- 
dict was, that the conſignor was entitled under thoſe circumſtances 


. to retain all the goods conſigned, deducting only the ſum which 


he had actually received for part. Both theſe caſes eſtabliſh the 
conſtruction of the bill of lading contended for; and it is to be 
obſerved that the verdict in the latter one was acquic ſced in. 

And indeed to conſtrue it otherwiſe would be opening à great 
door to fraud, and would be placing the indorſee of a confignee 
of a bill of lading in a better ſituation than the conſignee him- 
elf in caſe of his inſolvency. Suppoſe the conſignee aſſigns over 
to a third perſon, who becomes inſolvent before the delivery 


(a) Sittings at Guildhall, | cor. Lord Mansfield, Tr . 1778, 


of 
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of the goods, ſuch aſſignee would then, notwithſtanding his in- 
ee Fs a right to get the goods into his poſſeſſion ; for 


bs 


1587. 


» : - 


if the act of indorſement abſolutely deveſts the property out of Licxzan- 


the conſignor, he can never afterwards get poſſeſſion of the goods 
again; or elſe this conſequence would follow, that the vendor 
would have a right to ſeize the goods in tranfitu till the indorſe- 
ment, by. which his right would be deveſted, - and that by the 
act of inſolvency, of the indorſee it would be reveſted. This has 
never been conſidered to be the ſame ſort of inſtrument as a bill 
of exchange: they are not aſſimilated to each other in any treatiſe 
upon the ſubjeQ ; nay bills of exchange are ſaid to be ſui juris. 
In their nature they are different; a bill of exchange always 


imp ports to be for value received; but the very reverſe is the caſe 
with a bill of lading. For in few, if any, inſtances is the con- 


ſignor paid for his goods till delivery: and bills of exchange 


were firſt invented for the purpoſe of remitting money from one 
country to another, which is not the caſe with bills of lading. 
As to the caſe of Wright and Campbell (a), which may be cited 
on the other fide, it will perhaps be ſaid that the court awarded 
a new trial only on the ground of fraud: but non conſtat that, if 
there had been no ſuſpicion of fraud, a new trial would not have 
been granted. So that the law cannot be conſidered to have been 
decided in that caſe; for when a new trial is moved for, if the 
facts warrant it, the court award a new trial without going into 


the law ariſing upon thoſe facts. In ſuch caſes the law is ſtill 


left open to be cor. ſidered on a different finding; ſince it would 
be nugatory to determine the point of law, which may not per- 
haps be applicable to the facts when found. At the moſt, there 
is only an inference of law to be drawn from that caſe, which is 
not ſufficient to overturn eſtabliſhed principles.. Beſides, this caſe 
is diſtinguiſhable from that; for there it appeared that the con- 


ſignee was the factor of the conſignor, and as ſuch ae bind 
his principal by a ſale. 5 


Bearcroft, contra. The queſtion i is, ts the bond fide in- 


dorſement for a valuable conſideration of a bill of lading to a 
third perſon is not an abſolute transfer of the whole property ? 
This queſtion i is of infinite importance to the mercantile world, 


and has never vet been put in a way to receive a ſolemn deciſſon 
in a court of law... For at moſt it has only been conſidered in a 
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1787. caſe the correct ſtate of which is to be doubted. ' The form of 
— the bill of lading is material to be attended to in determining 
Lier, this caſe; it is that the goods are to be delivered * to order 
We or te aſſigns;” therefore on the very face of the inſtrument 
Won. there is an authority to the captain to deliver them to the con- 
ſignee or to his afligns; and the queſtion here is who are his 
aſſigns. As between the conſignor and confignee, the rule con- 
tended for is not now to be diſputed, fince it has been confirmed 
* by fo many authorities; though perhaps it were much to be wiſhed 
that it had never been eſtabliſhed : But there will be danger in 
extending it farther. With reſpe& to the cafe of Snee and Pref. 
cot, when it is conſidered who were the parties to the cauſe, in 
what court, and upon what principles, it was decided, it will 
not be found ſufficient to determine the preſent caſe. The 
actors, the plaintiffs, were not the innocent purchaſers of a bill 
of lading ; they were the affignees of a bankrupt, and prayed 
by their bill to get poſſeſſion of the goods, notwithſtanding they 
had not paid for them. But this is a cafe between the con- 
fignor and third perſons who have paid a valuable conſideration 
for the goods; that caſe was likewife in a court of equity, 
whete the leading principle is that he, who ſeeks equity, muſt 
firſt do what is equitable; there too the decifion was founded in 
ſome meaſure on the cuſtom of the Legborn trade, and the 
conſtruction of the ſtatute relating to mutual credit; fo that 
there were united a number of circumftances which taken al- 
together induced Lord Mardwicke's decree, and which do not 
exiſt in the preſent caſe. And it is to be remarked that Lord 
Hardwicke, thinking it a harſh demand againſt the confignors, 
— ſaid © he would hy hold on any thing to fave the advantage“ 
| which the conſignors had by regaining the poſſeſſion of the 
goods befbre they got into the hands of the indorſees of the 
conſigree. Then as to the caſe of Savignac and Cuff, that had 
not even the authority of a ni prius determination; Lord 
Mansfield gave no opini6h upon this queſtion ; for thoogl he faid 
there was no doubt but that, as between the vendor and the 
vendee, the former might ſeize the goods in tranjitu, if the latter 
became ' infolvent before they were delivered, yet there he ſtop- 
ped:; fo that the inclination of his mind may be preſumed to 
have been againſt extending the rule. And after all, the whole 
eircumſtunces of that © caſe were left to the — 'of a 
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jury. Since Lord Raymond's (4) time it has been taken to be 
clear and eſtabliſhed law that a general indorſement of a bill of 
lading does transfer the property. And Holt Ch. J. then ſaid 
i that a conſignee of a bal of lading has ſuch a property as that 
«« he may aflign it over.” It has now been contended that the 


right of the conſignor ought not to be deveſted by the act of 


the conſignee: but it is not by the at of the conlignee alone; 


for the conſignor has by his own act enabled the conſignee to 


defeat his right. If he had been defirous of reſtraining the ne- 
gotiability of the bill of lading, inſtead of making a general 
indorſement, he ſhould have made a ſpecial indorſement to his 
own uſe. And then the holder of the bill of lading would have 
been conſidered as a truſtee for the conſignor. The cuſtom of 
merchants has eſtabliſhed that the delivery of a bill of lading 
transfers the whole property. Evans v. Martlett, 1 Ld. Raym. 


271. Wright v. Campbell, 4 Burr. 2046. and Caldwell v. Ball, 


ante, 1 vol. 205 (5). Then it has been ſaid that a bill of lading i is 
not transferable like a bill of exchange: but the cuſtom of 
merchants has made that transferable which in it's nature per- 
haps is not ſo; and the caſes above referred to decide that point. 
Though a new trial in the caſe of Y/right and Campbell was grant- 
ted on a ſuſpicion of fraud, and the law was not expreſsly ad- 
Judged ; yet from what was ſaid by the court it may be collected 
that no new trial would have been awarded if no fraud had ex- 
| iſted; and the opinion of Lord Mansfield, as far as it goes, is 
expreſsly in point. But above all arguments public convenience 
ought to have a conſiderable influence in the deciſion of this queſ- 
tion. By. the conſtant courſe and the univerſal conſent and 
opinion of merchants bills of lading are negotiable ; it is highly 
convenient to trade that they ſhould be ſo; and if this caſe 


ſhould be determined againſt the-plaintiffs, one of the principal 


currents of trade will be ſtopped : beſides it will be a hard- 
ſhip on an innocent vendee. | 


Shepherd in reply. Though there may be ſome hardſhip on 


the vendee if he is to ſuffer, yet the hardſhip would be equally 
great on the vendor, who would by a deciſion againſt him 
be compelled to deliver up the poſſeſſion of his goods, though 


at the time of the delivery he knew that he ſhould not receive 


any conſideration for them. But convenience requires that, if 


one of theſe two innocent t muſt ſuffer, the loſs ſhould 


Se" 1 Ld: Renn. 271. (4) Vide Hiltert againſt Carter. ante I vol. 745. 
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be ſuſtained by the Sand über For when a vendor conſigns his 
goods, he knows that by the general law he has a right to ſtop 
them in tranſitu, if the conlignee become inſolvent before de- 
livery. But when an indorſee takes an aſſignment of a bill of 


| lading, he takes it with a knowledge of, and ſubje& to, that 
general right which the vendor has. Though the caſe of Snee 


and Preſcot was determined in a court of equity, yet that court 


could not alter the effect and nature of a legal inſtrument; 


which it muſt have done in that caſe if the right of an indorſee 


is to be preferred to the conſignor. Suppoſe A. ſends a bill of 
lading of goods to B. and the goods themſelves are in fact 
never ſent out of his poſſeſſion, if the indorſement of the bill of 
lading can be ſaid to transfer the property, the indorſee would 
have a right to recover the goods as againſt the original con- 
ſignor, who had never parted with the poſſeſſion of them. 80 


that the rule contended for would not only deveſt the right 
which the conſignor has to ſeize the goods in tranſitu, but would 
alſo compel him to part with his goods, without receiving any 


conſideration, although he had never relinquiſhed the poſſeſſion. 


The meaning of the dictum of Lord Holt, in Evans and Marttlett, 


is only that the conſignee may aſſign over that right which he 


has. The caſe of Caldwell v. Ball was merely a queſtion be- 
tween two ſolvent indorſees, both of whom had an equitable 
title; and that caſe only decided that he who firſt got poſſeſſion 


of one of the bills of lading was entitled to the goods ; and there 


too the court determined in favor of him who had the poſ- 
ſeſſion. | | 
AsHavuRsT, J.—As this was a mercantile queſtion of very great 


importance tothe public, and had never received a ſolemn deciſion 


in a court of law, we were for that reaſon deſirous of having 
the matter argued a ſecond time rather than on account of any 
great doubts which we entertained on the firſt argument, We 
may lay it down as a broad general principle, that, wherever 
one of two innocent perſons muſt ſuffer by the aQs of a third, 
he who has enabled ſuch third perſon to occaſion the loſs muſt 
ſuſtain it. If that be fo, it will be a ſtrong and leading clue to 
the deciſion of the preſent caſe. It has been argued that it would 
be very hard on a conſignor, who has received no conſideration 


for his goods, if he ſhould be obliged to deliver them up in caſe 


of the inſolvency of the confignee, and come in as a creditor 
under his commiſſion for what he can get. That is certainly 
| . ue: 
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true: but it is a hardſhip which he brings upon himſelf, When 


a man ſells goods, he ſells them on the credit of the buyer: if 


he deliver the goods, the property is altered, and he cannot 
recover them back again, though the vendee immediately be- 
come a bankrupt. But where the delivery is to be at a diſtant 
place, as between the vendor and vendee, the contract is am- 
bulatory till delivery; and therefore, in caſe of the inſolvency of 
the vendee in the mean time, the vendor may ſtop the goods in 


tranſitu. But, as between the vendor and third perſons, the de- 


livery of a bill of lading is a delivery of the goods themſelves; 


if not, it would enable the conſignee to make the bill of lading 
an inſtrument of fraud. The aſſignee of a bill of lading truſts to 


the indorſement; the inſtrument is in it's nature transferable; 
in this reſpect therefore this is ſimilar to the caſe of a bill of 
exchange. Tf the conſignor had intended to reſtrain the nego- 
tiability of it, he ſhould have confined the delivery of the 
goods to the vendee only: but he has made it an indorſable 
inſtrument. So it is like a bill of exchange; in which: caſe, 
as between the drawer and the payee the conſideration may be 
gone into, yet it cannot between the drawer and an indorſee ; 


and the "reaſon is becauſe it would be enabling either of the 


original parties to aſſiſt in a fraud. This rule is founded purely 
on principles of law, and not on the cuſtom of merchants. 
The cuſtom of merchants only eſtabliſhes that ſuch an inſtru- 


ment may be indorſed; but the effect of that indorſement is 
a queſtion of law, which is, that as between the original par- 


ties the conſideration may be enquired into; though when third 
per ſons are concerned it cannot. This is alſo the caſe with re- 
ſpect to a bill of lading. Though the bill of lading in this 
caſe was at firſt indorſed in blank, it is preciſely the ſame as if 
it had been originally indorſed to this perſon : for when it was 
filled up with his name, it was the ſame as if made to him only. 
Then what was ſaid by Lord Mangſield in the caſe of Wright 
and Campbell goes the full length of this doctrine; „If the 


goods be bd fide ſold by the factor at ſea, (as they may be, 


** where no other delivery can be given,) it will be good not- 
** withſtanding the ſtatute 21 Fac. 1. c. 19. The vendee ſhall 
hold them by virtue of the bill of ſale, though no actual poſ- 
** ſefſon is delivered: and the owner can never diſpute with the 


<* vendee, becauſe the goods were ſold bond fide and by the 


owner's own authority.” Now in this caſe the goods were 
| tranſ- 
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transferred by the authority of the vendor, becauſe he gave the 


vendee a power to transfer them; and being ſold by his autho. 


| rity, the property is altered, And I am of opinion that this 


right of the aſſignee could not be deveſted by any quo: 


circumſtances. 


BuLLER, J.—This caſe has been very y fully, very elaborately, 


and very ably argued, both now and in the laſt term; and 
though the former arguments on the part of the defendant did 


not convince my mind, yet they ſtaggered me ſo much that J 


wiſhed to hear a ſecond argument. Before I conſider the effect 


of the ſeveral authorities which have been cited, I will take no- 
tice of one circumſtance in this caſe which is peculiar to it ; not 
for the purpoſe of founding my judgment upon it, but becauſe 
1 would not have it ſuppoſed in any future caſe that it paſſed 
unnoticed, or that it may not hereafter have any effect which it 
ought. to have. In this caſe it is ſtated that there were four 
bills of lading : it appears by the books treating on this ſubject 
that according to the common courſe of merchants there ate 
only three ; one of which is delivered to the captain of the 
veſſel, another is tranſmitted to the conſignee, and the third is 
retained by the conſignor himſelf as a teſtimony againſt the cap- 
tain in caſe of any looſe dealing. Now if it be at preſent the 
eſtabliſhed courſe among merchants to have only three bills of 
lading, the circumſtance of there being a fourth in this caſe 


might, if the caſe had not been taken out of the hands of the 


jury by the demurrer, have been proper for their conſideration, 
I am aware that that circumſtance appears in the bill, on which 
is written, In witneſs the maſter hath affirmed to four bills of 


„ Jading, all of this tenor and date,” But we all know that it 


is not the practice either of perſons in trade or in the profeſſion 


to examine very minutely the words of an inſtrument, which is 
partly printed and partly written; and if we only look at thc 
ſubſtance of ſuch an inſtrument, this may be the means of ena- 
bling the conſignee to commit a fraud on an innocent perſon, 
Then how ſtood the conſignee in this caſe? He had two of the 
bills of lading, and the captain muſt have a third; ſo that the 
aſſignee could not imagine that the conſignor had it in his power 
to order a delivery to any other perſon. . But I mean to lay this 
circumſtance entirely out of my conſideration in the _ preſent 
caſe, which I think turas wholly on the general queſtion : : and 


I make the I even 1 (6005 gener) than was made at the bar, 
4 | ; | | namely, 
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c - namely,” whether A bill of lading is by law a" transfer of the pro- 
perty. This queſtion has been argued upon authorities; and 
before I take notice of any particular objections which have been 


made, I will confider thoſe authorities. The principal one re- 
lied on by the defendants is that of Snee and Preſcot now, 
fitting in a court of law, I ſhould think it quite ſufficient to ſay 
that that was a determination in a court of equity, and founded 
on equitable principles. The leading maxim in that court is, 
that he who ſeeks equity muſt firſt do equity. I am not diſ- 
- poſed: to find fault with that determination as a caſe in equity; 
but it is not ſufficient to decide ſuch a queſtion as 1 
fore us. Lord Hardwicke has, with his uſual caution enume- 
rated every circumſtance which exiſted in the caſe: and indeed 
he has been ſo particular, that if the printed note of it be accu- 
rate, which I doubt, it is not an authority for any'caſe which is 
not preciſely ſimilar to it. The only point of law in that caſe 
is upon the forms of the bills of lading; and Lord Hardwicke 
thought there was a diſtinction between bills of lading indorſed 
in blank, and thoſe indorſed to particular perſons: but it was 
properly admitted at the bar that that diſtinction cannot now be 
ſupported, Thus the matter ſtood till within theſe thirty 
years; ſince that time the commercial law of this country has 
taken a very different turn from what it did before. We find in 
Snee and Preſcot, that Lord Hardwrcke himſelf was proceeding 
with great caution, not eſtabliſhing any general principle, but 
decreeing on all the circumſtances of the caſe put together. 
Before that period we find that in courts of law all the evidence 
in mercantile caſes was thrown together ; they were left gene- 


rally to a jury, and they produced no eſtabliſhed principle. 
From that time we all know the great ſtudy has been to find 
ſome certain general principles, which ſhall be known to all 
mankind, not only to rule the particular caſe then under confi- 


deration, but to ſerve as a guide for the future. Moſt of us 


have heard theſe principles ſtated, reaſoned upon, enlarged, and 


explained, till we have been loſt in admiration at the {ſtrength 
and firetch of the human underſtanding. And I ſhould be very 
lorry to find myſelf under a neceſſity of differing from any caſe 


on this ſubject which has been decided by Lord Mansfield, who 


may be truly ſaid to be the founder of the commercial law of 
| this country. I hope to ſhew, before I have finiſhed my judg- 
ment, that there has been no inconſiſtency in any of his determi- 
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_ 1987. nations: but if there had, if I could not reconcile an opinion 
—— which he had delivered at Ni Prius with his judgment in this 
Lickzes- court, I ſhould not heſitate to adopt the latter in preference to 
. the former: and it is but juſt to ſay, that no Judge ever ſat here 
Mavon. more ready than he was to correct an opinion ſuddenly given at 
Nik Prius. Firſt, as to the caſe of Wright and Campbell, that 
was a very ſolemn opinion delivered in this court. In my opi- 
nion that is one of the beſt caſes that we have in the law on 
mercantile ſubjects. There are four points in that caſe, which F 
Lord Mansfield has ſtated ſo extremely clear that they cannot be 
miſtaken, The firſt is, what is the caſe as between the owner 
of the goods and the factor; the ſecond, as between the con- 
ſignor and the aſſignee of the factor with notice; thirdly, as be- 
tween the ſame parties without notice; and fourthly; as to the 
nature of a bill of ſale of goods at fea in general. It is to be re- 
collected that the caſe of Wright and Campbell was decided by 
the Judge at N Prius upon the ground that the bill of lading 
transferred the whole property at law; and when it came before 
this court on a motion for a new trial, Lord Mansfie/d confirmed 
that opinion; but a new trial was granted on a ſuſpicion of 
fraud: therefore it is fair to infer, that if there had been no 
fraud the delivery of the bill of lading would have been final. 
If there be fraud, it is the ſame as if the queſtion were tried be- 
tween the conſignor and the original confignee. According to a 
note of Wright and Campbell, which I took in court, Lord 
Mansfield faid, that fince the caſe in Lord Raymond it had always 
been held that the delivery of a bill of lading transferred the 
property at law: if ſo, every exception to that rule ariſes from 
equitable. conſiderations which have been adopted in courts of 
law. The next caſe is that of Savignac and Cuff, the note of 
which is too looſe to be depended upon: but there is a circum- 
ſtance in that caſe, which might afford ample ground for the de- 
cifion; for 1 cannot ſuppoſe that Lord Mansfield had forgotten 
the doctrine which he laid down in this court in Wright 
and Campbell. There he obſerved very minutely on what did 
not appear at the trial, that no letters were produced, and that 
no price was fixed for the goods: but in Sauignac and Cuff the 
plaintiff had not only the bills of lading and the invoice, but he 
had alſo the letters of advice, from which the real tranſaction 
muſt have appeared ; and if it appeared to him that Sehverri had 


| not been paid for the goods, that might have been a ground for 
5 e . i the 
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the determination. The caſe of Hunter and Beal (a) does not come 


up to the point now in diſpute it only determines what 1s ad- 


of Stokes and La Riviere (5), perhaps there may be ſome doubt 


about the facts of it: however, it was determined upon a diffe- 
rent ground; for the goods were in the hands of an agent for 
both parties: that caſe therefore does not impeach the doctrine 
laid down in Wright and Campbell. It has been argued at the 


bar, that it is impoſſible for the holder of a bill of lading to 
bring an action on it againſt the conſignor: perhaps that argu- 
ment is well founded: no ſpecial action on the bill of lading has 
ever been brought; for if the bill of lading transfers the pro- 


perty, an action of trovet againſt the captain for non-delivery, 


or againſt any other perſon who ſeizes the goods, is the proper 
form of action. If an action is brought by a vendor againſt a 
vendee, between whom a, bill of lading has paſſed, the proper 
action is for goods fold and delivered. Then. it has been ſaid 
that no caſe has yet decided that a bill of lading does transfer the 
property: but in anſwer to that it is to be obſerved, that all the 


caſes upon the ſubjea, Evans.v. Martlett, Wright v. Campbell, 


and Caldwell v. Ball, and the univerſal underſtanding of man- 
kind, preclude that queſtion. The caſes between. the conſignor 
and conſignee have been founded merely on principles of equity, 
and have followed up the principle of Snee and Preſcot; for if a 
man has bought goods, and has not paid for them, and cannot 


Pay for them, it is not equitable that he ſhould prevent the con- 


ſignor from getting his goods back again, if he can do it before 
they are in fact delivered. There is no weight in the argument 
of bardſhip on the vendor: at any rate that is a bad argument in 


a court of law; but in fact there is no hardſhip on him, becauſe 


he has parted with the legal title to the conſignee. An argu- 


ment was uſed with reſpect to the difficulty of determining at 


what time a bill of lading ſhall be ſaid to transfer the property, 
eſpecially in a caſe where the goods were never ſent out of the 
merchaat's wareboule at all: the anſwer is, that under thoſe cir- 


cumſtances a bill of lading could not poſſibly exiſt, if the tranſ- 
action were a fair one; for a bill of lading is an acknowledgment. 
by the captain of having received the goods on board his ſhip : - 
5 therefore it would be a fraud in the captain to ſign ſuch a bill of 
(«) Sittings after Tris, 1785 at Gui/dball, before Lord Mangold, Ch. J. (3) Hil. 25 Geo. 3. 


2 lading, 


75 


1787. 
— 


- 


- mitted, that, as between, the vendor and vendee, the property is Licrzar- 
not altered till delivery of the goods. With reſpect to the caſe 


ROW 


| agat D 
Mason. 


1787. 


L1CKBAR- 
ROW 
againſt 
M asoN. 


CASES IN MICHAELMAS TERM 


lading, if he had not received goods on board; and the conſignee 
would be entitled to his action againſt the captain for the fraud, 

As the plaintiff in this caſe has paid a valuable conſideration for 
the goods, and there is no colour for imputing fraud or notice to 
him, I am of opinion that he is entitled to the judgment of the 
court, 

GRosE, J.—After this caſe has been ſo elaborately ſpoken to 
by my brethren, it is not neceſſary for me to enter fully into the 
queſtion, as I am of the ſame opinion with them. But I think 
that the importance of the ſubject requires me to ſtate the gene- 
ral grounds of my opinion. I conceive this to be a mere queſ- 
tion of law, whether, as between the vendor and the aſlignee of 
the vendee, the bill of lading transfers the property. I think 


that it does. With reſpect to the queſtion as between the ori- 


ginal conſignor and conſignee, it is now the clear known and 
eſtabliſhed law that the confignor may ſeize the goods in 


tranſitu, if the conſignee become inſolvent before the delivery of 


them. But that was not always the law, The firſt caſe of that 
ſort was that of Wiſeman and Vandeputt in chancery (a), when, 


on the firſt hearing, the Chancellor ordered an action of trover to 
be brought, to try whether the conſignment veſted the property 


in the conſignees; and it was then determined in a court of law 
that it did ; but the court of equity thought it right to inter- 
poſe and give relief ; and fince that time it has always been con- 
ſidered, as between the original parties, that the conſignor may 
ſeize the goods before they are actually delivered to the con- 
ſignee in caſe of the inſolvency of the conſignee. But this is a 
queſtion between the conſignor and the aſſignee of the conſignee, 
who do not ſtand in the ſame ſituation as the original parties. 
A bill of lading carries credit with it: the conſignor by his in- 


dorſement gives credit to the bill of lading, and on the faith of 


that money is advanced. The firſt cafe that I find, where an at- 
tempt was made to introduce the ſame law between the confignor 
and the indorſee of the conſignee, is that of Snee and Preſcot ; 
but as my brother Buller has already made ſo many obſervations 
on that caſe, it would be but repetition in me to go over them 
again, as I entirely agree with him in them all, as well as in 
thoſe which he made on the other caſes. ' Therefore Iam of 
Nee that there ſhould be judgment for the plaintiff. 
Judgeent * the K 
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HE defendant had been committed under the 2 Geo. 3. 3 ” 
c. 28. for receiving part of a cargo belonging to a veſſel goods, &c: 
f ' belongi | 
in the Thames, knowing the ſame to be ſtolen. And being now e i the 


brought up by habeas corpus, 2 TG 3 
Fielding and Garrow moved that he might be bailed ; for - wrt, 7 
though he was committed as for a felony, yet under the 2 Geo. 3. 33 * 
c. 28. he ought only to have been committed as for a miſde- ted for a fe- 
meanor. The twelfth ſection of that ſtatute enacts * that 1 = 
« every perſon who ſhall buy or receive any part of a cargo, &c. © 28 
e knowing the ſame to be ſtolen, ſhall, being thereof convicted 
by due courſe of law, (although the principal felon has not 
been convicted of ſtealing or unlawfully procuring the ſame), 
*« be tranſported for fourteen years to any of his majeſty's 
* colonies or plantations in America, according to the laws in 
* force for the tranſportation of felons.” They contended that 
the latter words did not conſtitute a felony,” but yy NPE 
the manner and time of the puniſhment. 
Shepherd oppoſed the priſoner” s being bailed —Þy the 3 G 4 
W. & M. c. 9. /. 4. receivers of ſtolen goods may be proſecuted 
as felons. By the 1 An. ft. 2. c.g. . 2, they may be 
puniſhed as for a miſdemeanor, where the principal felon is 
not convicted. Then came the ſtatute 2 Geo. 3. c. 28., by 
which the offender may be proſecuted for a felony. For 7 
though the 12th ſection ſays, he ſhall be tranſported for fourteen 
years to any of his majeſty's colonies or plantations in America; 
yet by the fourteenth ſection any perſon ſtealing or unlawfully 
receiving ſtolen goods, knowing the ſame to ſtolen, ſhall, on 
diſcovering two other offenders, be entitled to a pardon for all 
ſuch felomes. And, 


Tr The Court being of that opinion, 

's 8 The priſoner was remanded. 
s 8 | 
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Saturday, 
Nov. 10th. 


The court 
will not ftay 

roceedings 
in debt upon 
a judgment 
while a writ 
of error is de- 
pending, if 
the writ of 
error appears 
to be merely 
for the pur- 
poſe of delay. 
In debt on a 
judgment af - 
fir med in er- 
ror, the jury 
by way of 
damages may 
give intereſt 
upon the ſum 
recovered by 
the judgment 
from the time 
of ſigning it, 
where by the 
practice of the 
court in 
Which error 
is brought 
ſuch intereſt 
is not allowed 
in coſts upon 
the afiirm- 
ance. 


CASES IN MIcHAELMAS TERM 


EN TWIST ILE and Others again// SyurrnHErD and 


Others. 


\HIS action was brought on a judgment recovered in 

the Common Pleas. The defendants firſt brought a writ 

of error in this court upon the judgment, and then brought a 

writ of error returnable in parliament ; after which they non- 

prof'd the firſt writ of error, and then obtained a rule to ſhew 

cauſe why the proceedings in the action in this court ſhould not 
be ſtayed pending the ſecond writ of error, 

Erſkine and Law ſhewed cauſe againſt the rule, inßiſting that 
this rule was not a matter of courſe but was purely diſcretionary 
in the court. If it be in the diſcretion of the court, the de- 
fendants themſelves have ſhewn that the writs of error were 
brought for the purpoſe of vexation and delay, and therefore this 
rule ought to be diſcharged. Suing out the ſecond writ of error 
is irregular, becauſe the former, writ of error was at that time 


depending in this court, ſo that there was then no judgment 


here to warrant the writ of error in parliament. Beſides if the 
proceedings be noy ſtayed, the plaintiffs will be deprived of 
intereſt on the original judgment in the Common Pleas between 
the times of ſigning the judgment in this court and the afficm- 
ance of it in the Houſe of Lords. For the ſtatute 3 Hen, 7. 
. 10. which allows co/ts and damage to the party whoſe execu- 
tion is delayed at the diſcretion of the 7u/ice before whom the 


writ of error is ſued, does not apply to the caſe of writs of error 


ia parliament : it only relates to writs of error in courts, of law. 


Mingay and Baldwin relied on it's being a mere matter of 


courſe to grant the application, without any other foundation 
than the circumſtance of there being a writ of error depending. 
(a) BULLER, ] The mode of making this application ſhews 
that it is not a matter of courſe to ſtay proceedings pending a 
writ of error, For a rule is firſt obtained to ſhew cauſe why 
the proceedings ſhould not be ſtayed ; which would be abſurd 
if the rule were granted of courſe, Then if it be diſcretionary 
there cannot be a ſtronger caſe than the preſent in which the 


rule ought not to be granted. It appears by the defendants' 


own conduct that the writ of error has been ſucd out with- 


[7 n J. was abſent. 


3 | 55 out 
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out any foundation for it. They have brought a writ of error 


in parliament and then non- proſ 'd their firſt writ of error, which — 
can only be for vexatious purpoſes. Therefore I think we ExTWrorLs 
ought not to ſtay the proceedings. It has been ſaid that, if this $« ? 


rule were made abſolute, the plaintiffs would be deprived of 
intereſt on the judgmeat pending the writ of error in parlia- 
ment: it is a queſtion for a jury to ſay whether or not they will 
give intereſt on the Judgment in the name of damages, For 


intereſt may be recovered in an action on the Judgment, if it . ue, 929. 


be not the practice of the court to allow intereſt in the coſts. 
Whether the court in which error is brought can allow in- 
tereſt or not depends on the ſtatute of Hen. 7. 

After the judgment of the court was given the other day in 
Frith and Leroux (a), the caſe of Zinck and Langton (b) was men- 
tioned on a ſuppoſition that they were contradictory deciſions : - 
but on looking into the caſe of Zinck and Langton, it does not 
apply to that of Frith and Leroux, as they are perfectly conſiſtent. 
In the latter, the proceedings were againſt the bail; and we ſaid 
that on the terms of the recognizance they were not liable for 

intereſt on the judgment between the times of ſigning and 
affirming the judgment. But under the ſtatute of Hen, 7. it is 
now ſettled that the party is to pay intereſt on the judgment ; 
and provided by the courſe of the court intereſt is not computed 
in the allowance of coſts, the jury would give intereſt in the 
name of damages. 

GRosx, J.—This application is not a matter of courſe, but 
is made to the diſcretion of the court. In general I do not ap- 
prove of actions brought on judgments, becauſe they are vexa- 
tious and oppreſſive; and when that appears to be the caſe, the 
court ought not to favor them. But in the preſent caſe, the 
vexation is on the part of the perſons making this application. 
Therefore I think we ought to diſcharge the rule with coſts. 

(c) Rule diſcharged with colts. 


10) A 47. refuſed in this term, in Carter v. Roberts, and 
| e | Butt v, Mow; it appearing that the writs 
(6) nr.. | of error were brought for the purpoſe of de · 
(ce) Similar applications were afterwards | lay. | 
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Though a 
tradeſwan is 
induced to 
ſend goods 
upon credit 
to another 


by a promiſe | 


made in theſe 
words, 1 
you do not 
know him, 
you know 
me, and I 
will fee you 
paid ;*? yet 
this is void 
by the ſtatute 
of frauds, not 
being in writ- 
ing. 
Tnere is no 
diſtinction 
between a 
promiſe to 
pay for goods 
furniſhed for 
the uſe of an- 
other made 


before they 


are delivered, 
and after. 


been over-raled.; ; and 
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H is was an action 0 goods fold and Je e, and tried 

before Wi, Hen, J. at the laſt Aﬀizes' at Kingſton upon Hull, 
when a verdict was found for the plaintiffs, abject to the opinion 
of the court on the following caſe; 


In January 178 55 the defendant Wharam* applied to Mat- 


fon, one of the plaintiffs, and aſked him if he was willing to 


ſerve one Robert Coulthard of Pontefratt with groceries'; he 
anſwered they dealt with no body; in that part of the country, 
and did not know Coultbard; to which the defendant, Wharam, 
replied, if you do not know him you know me, and I will fee 
you paid. Matſon then ſaid he would ſerve him; and Wbaram 
anſwered he is a good Chap, but T will fee you paid. That a let- 
ter was afterwards received by the plaintiffs from Coulthard, con- 
taining an order for goods | to the amount of 71. and the goods 
were afterwards ſent to Coultbard accordingly. The Plaintiffs 
made Coulthard the debtor for theſe goods in their books. They 
afterwards applied to "Coulthard for payment of the debt by 
letter, and receiving no anſwer, they then applied to the defend- 
ant, Wharam, who refuſed to pay the money. There was no 
promiſe in writing made by the defendant. The queſtion for 
the opinion of the court is, Whether the plaintiffs are entitled 

to recover, 

Garrow, for the plaintitls, attempted to * a didinction which 
had been before taken in Jones v. Cooper (a), and | Mawbrey v. 
Cunningham, there cited, between a promiſe for the payment of 
goods for another perſon before delivery and after z and con- 
tended, that in the former caſe it amounted to an original. under- 
taking, and ſo was not within the ſtatute of frauds, And he alſo 
cited Read v. Naſh. 1-Wilſ. 305. Fiſh v. Hutchinſon, 2 
Will. 94. and Peckbam v. De Faria. M. 22 Geo 3. B. R. But 

The Court were FIERY of pinion. that that diſtinction had 

 BuLLER, J.— added, that 7H argued the caſe in Cowper, the 
facts of which were theſe; a perſon, "who was going abroad, 
wiſhed to make ſome proviſion for his mother-in-law in his ab- 
* (a) Conp. 227. 1 
ſence, 
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ſence, and ſaid to a baker, 1 you muſt ſupply my mother - in- 
law with bread, and I will ſee you paid: that caſe was tried be- 


fore Nares, J. at Briffol. I was for the plaintiff ; and cited the 


caſe of Mawbray v. Cunningham (a), in which Lord Manyfield 
ſaid, ** this is promiſe made before the debt accrues; and what 


is the reaſon of the tradeſman's requiring that promile ? It is be- 


cauſe he will not truſt the perſon for whoſe uſe the goods are in- 
tended ;” and the plaintiff obtained a verdict. But Nares, J. 


81, 
1787. 


Wa wo. 


MartsoN 
againſt 


WHaARAaM, 


over- ruled this determination, and nonſuited the plaintiff; and this 


court afterwards refuſed to grant a new trial, If this were a new 


queſtion, the leaning of my mind would be the other way ; for 


Lord Mansfeeld's reaſoning in the caſe of Mawbray and Cunning- 
ham ſtruck me very forcibly, But the authorities are not now 
to be ſhaken ; and the general line now taken is, that, if the per- 
ſon for whoſe uſe the goods are furniſhed is liable at all, any other 


promiſe by a third perſon to pay that debt muſt” be 1 in Writing, 


otherwiſe it is void by the ſtatute of frauds. 
Lambe was to have argued for the defendant. 
Per Curiam, | 
F Judgment for the defendant, 


(s) Sittings er Hil 1773, at Geildball. 


Mruwand agdinff THATCHER, 


HE S E were two iffues directed by this court to try, 
firſt, whether the defendant was duly elected Town 
Clerk, or Common Clerk, of the corporation -of Haſtings for 
life, And ſecondly, whether the plaintiff was duly elected 
Town Clerk, or Common Clerk, for the ſaid PRE of 
Haſtings. . 

Theſe iſſues were e before Mr. Juſtice Gould at the 
Aſſizes held at Lewes for the county of Suſſex on Saturday 
the 4th Auguſt 1787, when the jury found a verdict for the 
plaintiff on both iſſues, ſubject to the opinion of this court 
upon the following caſe; 

That the borough of Haſtings is a barcogh by preſcription. 
That the town clerk of the ſaid borough has been immemorially 
elected by the mayor, jurats, ; and freemen, on the third Sunday 
after Eaſter in every year. 
rial uſage, the defendant was on the third Sunday after Eaſter, 
iache ear 1782 a ſuch clerk by the mayor and jurats, who 


Y are 


T ue/day , 
Nov. 13th. 


Aj jm of the 
corporation 
of Haſtings 
may be elec- 
ted town 
clerk of the 
ſaid corpora- 
tion. 

But the two 


offices are in- 


compatible, 
and the ac- 
ceptance oſ 
the latter 
(though an 
inferior of- 
fice) will va- 
cate the for- 
mer. | 


That, in purſuance of ſuch immemo- 
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"I 3787- are magiſtrates exercifing judicia] authority Within the ſaid 
borough, and freemen, purſuant. to ſuch cuſtom; and that the 

ſaid Jobn T. batcher was annually elected and ſworn into the 
ſaid office every year from t the Year 1782 till Sunday the 2gth 
April 1787 ; on which day the plaintiff was elected town clerk 
by the mayor, Juras, and ſreemen, And. fern into che d 


— <p. 258 


W W 3 
MiLrW AAo 


againſt 
THATCHER, 


at the time of bis faid election was 1 RiU i, is A F That 
the plaintiff hath never acted as a jurat ſince his election to the 
office of town clerk 3 but bath ever ſince acted as town clerk 
of the ſaid borough, but without the conſent of the defendant. 
That there are within the ſaid borough twelve jurats who fit as 
judges in a court of record, immemorially holden within the ſaid 
borough ; and alſo hold pleas of the crown. That the mayor 
and two jurats may hold ſuch court, of ſeſſions: But that all 
the jurats have a right to attend as judges without being ſum- 
moned. That there have. been many inſtances within the ſaid 
borough of jurats being elected to and ſerving 1 the office of town 


. clerk. 


Shepherd for the plaintiff. The firſt iſue is put out of the 


queſtion by the finding of the jury. The points now to be con- 


fidered ariſe upon the ſecond iflue, which reſpects the validity 
of the plaintiff s election; and upon this two queſtions ariſe; 


1ſt, Whether the offices of jurat and town. clerk of the borough 


of Haſtings may be exerciſed by the ſame perſon ? and if not, 
2dly, whether the objection goes the plaintiff's ineligibility at 
the time of election, or to the incompatibility of holding the 
two offices together? i1ſt. I ſhall contend that they may be 


exerciſed together. The ſame perſon may hold a judicial 


and miniſterial office, dependent one on the other at the ſame 
time, particularly in ſuch a court as the borough court of Haſt- 
ings, whete every individual jurat is not bound to act as a judge. 

It.appears from ſeveral caſes that the judge of a court may act at 


the ſame time in a miniſterial capacity in that court for ſome 
| purpoſes. The caſe of Crane v. Holland (a) was where a writ 


of error was brought on a judgment from the court of North- 
ampton, becauſe the court was held before the mayor and two 
bailiffs, and the venire was awarded to the bailiffs to return the 
Jay's hace: the Fee, and bailiffs but the court r beld that it 
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might be good by cuſtom, beciuſe the bailiffs were not the only 
judges, but the mayor and bailiffs; and one may be judge and 


officer divers reſpectibut. There is anothet caſe to the ſame 


83 
1787. 
— — 


Mu.waso 


"_— of Gabriel v. Clarke (a). That was an action on 23 H. 6. 1. againft 


g. againſt the defendant, who was gaoler and mayor, for re- 
faking to take ſufficient bail. A former action had been brought 
in the court of Nottingbam before the defendant, who had been 
mayor, and the two bailiffs ; and it was moved in arreſt of 
judgment that the ſureties were not to be offered before the 
mayor, but the ſerjeant ; for the mayor was the judge to award 
the proceſs, and could not be an officer to himſelf to take the 
bail : but the court held that although the mayor was judge in 
ſome reſpects, yet that he might alſo be an officer for keeping 
the gaol; and he ws not the only judge, for the ſheriffs alſo 
were judges. In like manner; in the ancient proceedings in re- 
plevin the writ was directed to the ſheriff, who fo far was con- 
ſidered as. # minifterial officer, and yet while preſiding in his 
court he fat as a judge. But however the caſe. may be where 
the party muſt neceſſarily act in both capacities in the ſame court, 

yet, at any tate, where he is not the /ole judge, it is clear that he 
may act in a miniſterial capacity, becauſe none of the inconveni- 
encies to be apprehended in the other caſe can enſue. In the 


King v. Sir Wm. Trelaunq (5), it was alſo held that the offices 


of ſteward and capital burgeſs of Weſt Loe were compatible. 
There an information in the'nature'of a guio warranto was moved 
for againſt the defendant for acting as a capital burgeſs, having 


been ſte ward, which was alleged to be a higher office, at the 


time of his election 10 the office of capital burgeſs ; the court 
there refaſed the application; obſerving that the offices had been 
held together for 100 years back, and that they were not incom- 
patible, 80 in this inſtance, theſe offices are tated to have been 
heretofore held together, which was a circumſtance much relied 
on in that caſe. The ſituation of the clerk of aſſize and the 


clerk of arraigns is ſomething 1 ſimilar to that of the preſent plain- 


tiff: they act as officers of the court, and are ſabject to its con- 
trol; but their names are, nevertheleſs, always inſerted in the 
commiſſions of Oyer and Terminer, in which they are conſider- 


ed as judges; only it is neceſſary for them to ſit with one of the 


cui . court obſerved, that” there never had been any 


05. Cro. Eli. 76. 1 (5) 3 Burr, 16156 
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MitwarD 


againſt 
TRATCHER, 


tinction ſeems to be that in thoſe caſes - only where the judicial 


party. ſhould be choſen mayor, it might then be a queſtion 


former, This appears from the caſe laſt cited, where Lord 


one of theſe being a judicial and the other a miniſterial office. 


own control in the YO. which is a : 6 AY. While 


1 e Giting 
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inſtance of their acting under the commiſſion and that the 
clerks had no authority whatever to decide upon any queſtion.] 
The only caſe where this point has expreſsly ariſen is Verriar 
v. the mayor of Sandwich (a), but there was no determination 
on the ſubject. In Dy. 332 6, in the marginal notes, à caſe is 
ſtated to this effect, that one Baſton, who was town clerk of B. 
was elected alderman without his conſent in order to turn him 
out of his former office, they being incompatible: and there- 
upon he prayed a writ of reſtitution to the office of town clerk, 
which was granted. Now though it is there ſaid that the elec- 
tion to the office of alderman was with a view to put him out of 
his office of town clerk, yet it does not appear that he was ac- 
tually put out thereby; nor did the court decide at all upon 
that point: and beſides that is only a marginal note. [ Buller, J. 
The. marginal notes in Dyer are good authority; they were 
written by Lord Chief Juſtice Treby.] At all events the diſ- 


and miniſterial offices muſt neceſarily be exerciſed at the ſame 
time, there they are incompatible. Here it is not neceſſary that 
the plaintiff ſhould ever act in his capacity of jurat, there being 
many other perſons of the ſame deſcription in the dorough, and 
any two are ſufficient to make a court. And: ſo it is faid in the 
caſe of Sir William Trelawney (b) by Lord Mansfield, that if the 


whether his acceptance of that office would not vacate his office 
of ſteward, Now that diſtinction could only be upon the prin- 


ciple that then the ſame perſon muſt neceſſarily exerciſe a ace, 
and miniſterial office at the ſame time... But 


2dly, If the two offices cannot be held by the Gia ahefon at 
the ſame time, the acceptance of the latter office vacates the 


Mansfield ſaid, that it ſeemed to him very ſtrong that, if the 


two' offices were incompatible, the acceptance of. the latter. 
would imply a ſurrender of the former. 


Adam, for the defendant, contended that the plaintiff? 8 1 | 
tion to the office of town clerk was void, It is inconſiſtent that. 
two ſuch offices ſhould be exerciſed at once by the ſame perſon ;. 


in the ſame court. He is ſubject in one of his Capacities to bis. 
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fitting as judge, queſtions might ariſe touching the propriety of 
bis own conduct as town clerk ; and as the jurats have a right to 


fine the town clerk for his miſconduR, he would then have a de- 
liberating voice upon the propriety or extent of the fine to be 


impoſed upon himſelf. Theſe offices are as inconſiſtent as if a 
judge of this court were alſo to hold the office of one of the 
clerks, excepting as to the difference of the dignity of the two 
ſituations. If then the offices be incompatible, it appears from 


all the caſes that the inferior is avoided by the ſuperior one. As, 


if a foreſter by patent for life be made juſtice in eyre of the ſame 
foreſt, pro hac vice the office of foreſter will be void, 4 Inf. 3 10. 


So if the warden of the foreſt be made juſtice in eyre. So if a 
juſtice of C. B. be appointed a juſtice of B. R., the former, be- 


ing the inferior office, becomes void; and there is no occaſion 


for the former patent to be repealed. Dyer, 159. This was 
Dyer's own caſe. Cro. Car. 127. is to the ſame effect. If a 


town clerk be made an alderman, the office of town clerk is 
thereby yacated.' Dy. 332. There indeed Baſton, being town 
clerk of B., was choſen alderman in order to turn him out of his 
office of town clerk ; but becauſe the election to the latter was 
fraudulent and againſt his will, he prayed reſtitution of the office 
of town clerk, and had it. The ſame caſe is alſo cited in Pop- 
Bam 176, and Ney 78. The principle there eſtabliſhed is, that 
if it had been a bond fide voluntary election, it would have been 
good ſo as to have avoided the former office. The caſe of the 
King v. Godwin (a) is decitive ; for it was there expreſsly deter- 
mined that, when two offices are incompatible, the acceptance 


of the higher ip/o facto vacates the inferior office. It is true in- 


deed, that in all theſe caſes the perſon has been appointed 
from an infericr to à ſuperior office: but here his ineligibility 
attaches on account of his being already i in poſſeſſion of the ſu- 
perior office, and the ſecond election is abſolutely null and void. 


As to the caſe of Crane v. Holland (5), there was a cuſtom to war- 
rant the holding of the two offices together; ſo in the caſe of 


8, 
1987. 


— 
Mil wap 
againſt 


| THATCHER, 


the King v. Sir William Trelawney ; but here there is no ſuch 


cuſtom ſtated. In Gabriel v. Clerke (c), the two offices of 


mayor and gaoler might well be held together, becauſe they were 
not to be exerciſed together at the ſame time, or in the ſame 
place; ; and the caſe in Siderfin, of far as it goes, is an authority 


8 (a). Deugl, 382. 4. — 000 der Car. oy Gt Cre. Elix. 1 


2 | | in 


- 
1987. 


— — 


1 


ag 
THATCHER. 


, realy determined. 
Mit weng 1 


both the offices, if tenable together, muſt have been exerciſed 
by the ſame, individual, and one officer muſt have the control 


deed is one reaſon why a Remembrancer of the Exchequer 


fied by uſage for a number of years. But if cuſtom can have 


rough of Haſtings of theſe two offices having been held together 


ſaid that the plaintiff is not bound to ſit in his judicial capacity, 
| becauſe there is a ſufficient number of jurats to conſtitute a court 


' CASES IN MICHAELMAS TERM 
in point againſt the phaintif, though the queſtion was not di- 


Shepherd, in reply. —With reſpect to the 1 of the 3 


over the other, for one ſits to cortect the errors of the other. 
So likewiſe in the inſtance of a judge of the court of Common 
Pleas being appointed a judge of this court; for part of the 
duty of the latter is to correct the errors of the former: beſides, 
when the judges are appointed to fit in this court, they muſt all 
act, which is not the caſe of the jurats of Haſtings ; and that in- 


cannot be a Baron of that court, or a Prothonotary of the court 
of Common Pleas. But where the offices do not neceſſarily in- 
terfere, as in the caſe of the Chancellor and the Chief Juſtice of 
the King's Bench, they may be held together, as was done by 
Lord Hardwicke. It is no anſwer to the caſes of Crane v. Hol- 
land, and R. v. Trelawney, to ſay that there had been a cuſtom 
to warrant the holding of the two offices together; for if it be 
illegal, no cuſtom could make it otherwiſe. No cuſtam, which 
is contrary to the principles of law, can be good, though ſancti- 


any weight in theſe caſes, there are ſeveral inſtances in the bo- 


by the ſame perſon. There is no caſe in which it has been de- 
termined that a ſuperior office neceſſarily avoids an inferior one, 
if the officer be firſt appointed to the former: but it has been 
decided by all the authorities upon the ſubject, that, if two 
offices be incompatible, the acceptance of the latter vacates the 
former. | | 

ASHHURST, J. It is not neceſſary for us to decide in this 
caſe whether theſe two offices are or are not incompatible, becauſe 
if they are incompatible the acceptance of the Jatter vacates the 
former; though, if it were neceſſary to decide that queſtion, I 
ſhould be of opinion that they were incompatible, becauſe the 
one is a miniſterial and the other a judicial office. It has been 


without him: but there may be caſes in which it would be ab- 
ſolutely neceſſary for him to fit in that character, as in caſe of 


the ſickneſs. of the other members ; and if there be one poſſible 
| caſe 
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caſe i in which he might be called upon to act, that is an anſwer 
to the argument. But on the other part of the caſe, I think 


that the acceptance of the latter does abſolutely and % facto 


avoid the former, although the fuperior, office, if they be incom- 
patible. It is argued that, when two offices are incompatible, 
the acceptance of a ſaperior office vacates the inferior one, but that 
the converſe of that propoſition does not hold: but I ſee no 
reaſon for the-diſtintion, and I know of no caſe to warrant it; 


for if a perſon chooſes to relinquiſh a ſuperior office on account 


of the profits of an inferior one, he is at liberty to do ſo. Now 
it is ſtated in this caſe that the plaintiff has acted as town clerk 
ſince his election, and not as jurat; therefore he has accepted 
the latter office; and, though the former was a ſuperior office, 
it is vacated by ſuch acceptance. 

BULLER, ].—Whether theſe offices be incompatible or not, 
there muſt be judgment for the plaintiff upon this caſe, This 
is an iſſue to try whether the plaintiff was duly elected to the 
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againſt 
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office of town clerk. Nov if the offices be compatible, his be- 


ing a jurat before is no objection to his election; and if they be 
incompatible, the elefion to the latter office is good, becauſe 
the acceptance of the ſecond vacates the firſt ofhice ; therefore he 
is entitled to this office. The argument in favor of the plain- 
tiff's holding both- offices is drawn from ſeveral caſes which do 
not bear the leaſt analogy to the preſent. The caſes cited from 
Cro. Car. Cro. Eliz. and Sir . Jones, ate caſes of writs of 
error brought in civil actions, and the objection was taken to 
the competency. of the judges below : but in ſuch caſes the 
queſtion whether they are properly judges or not can never be 
determined; it is ſufficient if they be judges de facto. Suppoſe 


a perſon was even criminally convicted in a court of record, and 


the recorder of ſuch court was not duly elected, the conviction 


would {till be good in law, he being the judge de facto. With 
reſpect to the caſe put of replevin before the ſheriff, that depends 
on an act of parliament. The caſe of the King v. Sir M. Trelawney, 
as far as the queſtion was entered into, is an authority. There 
the caurt did not diſtinguiſh between a ſuperior and an inferior 
office, but Lord Mansfield expreſsly ſaid, that ** if the two offices 


| 4 were incompatible, the acceptance of the latter would imply | 
* a ſurrender of the former.” That was an application for an 


information im the nature of a guo warrants, in which caſes the 
court exerciſe a diſcretion Kober they will grant the applica- 
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are, then the queſtion is, whether he was ineligible to the latter 


that he is. 
ſtitution of the borough or by the common law, whatever effect 
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tion or not. There: the perſons who applied. for the, information 
had all been acting under an uſage for 100 years before; and it 


is a deciſive anſwer to ſuch applications, that, where the parties 
have been acting under an uſage, the court will not ſuffer them 


to object to it. As to the caſe in Dyer, the party was elected 
to the office of alderman againſt his conſent; but it is not in the 
power of any man or deſcription of men to turn any perſon out 
of his office by electing him to another againſt his conſent. That 


caſe, as far as it goes, likewiſe ſhews that theſe two offices are 


not compatible. With regard to the diſtinction which was at- 
tempted to be made between being elected from an inferior to a 


ſuperior office, and from a ſuperior to an inferior office, there is 


no caſe to authoriſe it. Then as to any option which the party 
may be ſaid to have, there cannot be a ſtronger inſtance of hav- 


ing made an option than the plaintiff's accepting the office of 
town clerk, and acting under it. 


I have no doubt but that his 
intention was to keep both offices : but if he is miſtaken in law, 
and chooſes to accept the laſt office, he muſt abide by the conſe- 
quences ; for it is his own act. It is no argument for the plain» 
tiff to ſay that he need not act in both capacities at the ſame 
time; for in queſtions of this ſort it is material to conſider what 
is the conſtitution of the borough, and whether by preſcription 
or charter is the ſame thing ; as, if the King by his charter 
ſays that there ſhall be a mayor, twenty-four jurats, and a town 
clerk, the corporation cannot by their own act reduce the num- 
ber by conſolidating two of theſe offices. If the two offices be 
incompatible, the acceptance of the former vacates the latter; 
nor is this affected by the finding of the jury that OE 
was and till is a jurat; for they only ſtate the fact, and the law 
is Rill left open. | 

GRrosE, J.—The queſtion ſtated on this record is whether 
the plaintiff was duly elected to the office of town clerk : if he 
was, he muſt have judgment. Now if theſe two offices are not 
incompatible, there is no objection to his election: but if they 


office; that is, whether a ſuperior officer is ineligible to an in- 
ferior office. Nothing is ſaid in the charter that a jurat ſhall be 
ineligible to the office of town clerk ; and no caſes have decided 
If therefore he is not incligible either by the con- 


it may have, he was at ; np rate elected to the latter office ; 
ad 


LES 


, 
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and I think that the fact of his accepting the latter office will 
probably be conſidered as a reſignation of the former. But it is 


not neceſſary to determine that queſtion upon this record. No 


caſe has been cited to ſhew that in point of law a ſuperior officer 
cannot accept an inferior office and in point of 85 [ * of 
many ſuch inſtances. 


Let the bol be ror to this plaintiff 


The K ING againſ} EAT ON. 
AL DW.IN moved for a certiorari to remove a conviction 
by a juſtice of the peace upon the ſtatute 16 Geo. 3. c. 30. 
which was paſſed to prevent the ſtealing of deer. | 
Erſkine objected, firſt, that no certiorari lay; for by the 23d 


ſection it is enacted that no conviction or judgment ſhould be 


removed by certiorari. But 


The Court were of opinion, that the reſult of the Gra) pro- 
viſions in the act was that the defendant had an option either to 


remove the proceedings from before the juſtice convicting by 


certiorari, or to appeal to the quarter ſeſſions ; that if he had 


' Erſcine then objected that the defendant ought to oy a bs 


Mir wenn 
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THATCHER. 


Tre ey 
Nov. 13th. 


A certiorari 
hes to remove 
a conviction 
on 16 Geo. 3. 


c. zo. if the 


defendant has 


not appealed 
to the quarter 


_ ſeſſions, 


A certiorari 


is granted of 


courſe on the 


application of 
the crown ; 
but not fo 


where a de- 
adopted the latter mode, the certiorari would have been barred, 


ä but not in the former caſe. 


ſendant ap- 
plies; but he 
muſt lay ſome 
ground for it 
before the 


by affidavit before the court granted a certiorari, as that the court, ſup- 
ported by af 
fidavit. 


juſtice convicting had exceeded his juriſdiction, or had not exa- 
mined the defendant's witneſſes, or the like; for if every de- 
fendant were at liberty to remove a conviction of courſe, this 
great inconvenience would reſult from it, that every conviction 
before a juſtice would be removed by certiorari into this court 
merely to · delay the ſentence, and the magiſtrate who had 


only done his duty would be put to great vexation and ex- 
pence ; and he cited the King v. Abbott, Dougl. 534. u. 113. 


To this it was anſwered by 


Baldwin, that the practice of the court had always been to 
grant a certiorari of courſe upon the application of either party; ; 


and that this objection had never been raiſed before, 
BUuLLER, J.— The language of the court has always been, 


that the King has a right to remove proceedings by certiorari of 
courls 5 Put that where a defendant makes an application of this 


'A 2 Os. ſort, 
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| 1487: Tort, he muſt always lay a ground for it before the court. Lord 
9 Mansfield has laid down this diſtinction again and again, that on 
The Kine the part of the crown it is a matter of courſe for the court to 
5 grant it, but that it is not a matter of cougſe on the part of the 
defendant. Now if it be not a matter of courſe to grant ſuch an 
application as this, it can only be obtained by laying a ground 
by affidavit : a flight ground indeed may be ſufficient, but there 
muſt be ſome, or elſe what is the conſequence ? we ſhould have 
to decide upon every conviction in the TOP which would 
be removed into this court, 
The two other Judges eee in this opinion. Where. 
upon 
Ra offered àn affidavit of the merits, which being read. 
the rule was made abſolute for a certiorari. 
Bur IIR, J.—on a fubſequent day, ſaid that upon further 
enquiry into the caſes, it appeared moſt clearly that the opinion 
of the court before delivered in this cafe was correQly proper, 
and that the practice had not been ſuch as Balduin had ſug- 
geſted, That the rule requiring the defendant to lay a ground 
before the court for granting a certiorari had obtained fince the 
time of Charles 2. That it appeared from a cafe in Sir Edward 
Northey's notes, M. 25 Car. 2. that it was then held as clear 
law that a certiorari ought not to be granted in vacation, but in 
open court, and upon a ground ſbeun. And even in the caſe of 
the King and Abbott it was admitted by the counſel who ar- 
gued for the granting of the certiorari, that it could not be 
granted n he wing ſome n to the court. 
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Nov. 14th. 8 | The King againſt W. JoLLIFFE. 
e HE dcfendan: was rated to the poor in reſpect of certain. 
right of uſing . 1 way- leaves or liberties of paſſage over certain lands. in the 
a way-leave 


over land townſhip of Harraton, Durham, rented by him far conveyang 


which he and Arps. his coals rer out of his coalmines and collicrics. 
holds in com- 


mon with . 
Paying B. a certain ſum a and has the privilege of ung a hey Te Supi by C. paying him 
ſo much per ton for the goods carried over it, At; is not liable to be rated tui the relief of pay Hp in 


reſpect of either of ſuch way-leaves.—g, Whether the owner of the land, 12 rere ret * Proſit for ſuck. 
way-leave, is not liable. to be rated for WT WIE tread * 
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in Vuldridge to the river Wear, and there lodging the ſame in 
his ſtaith till they are put into keels or lighters, and carried 
down the ſaid river to the port of Sunderland in the ſaid county, 
to be there put on ſhip- board, at the yearly rent in the whole 
of 7821. 4s. being the amount of what he paid annually for ſuch 
way-leaves or liberties of paſſage to the ſeveral owners of the 
lands through which the ſame way-leaves or liberties of paſſage 
ate granted. On appeal the Seſſions at Durham confirmed the 
rate, and ſtated the aha. caſe for the opinion of this 
court. 

The appellant is the proprietor and worker of certain coal- 


mines and collieries in the townſhip of Valdridge, in the pariſh 


of Cheſfter-le- Street, in the county of Durham, which have been 
won by him and wrought for above five years laſt paſt. For the 
purpoſe of exporting the coals won and wrought out of the 
ſaid coal-mines and collieries, and vending the fame by water 
fale, the defendant” contracted with R. M:/banke, Eſq. who is 
tenant in common with himſelf, and others, whoſe reſpective 
grounds lie between the ſaid collieries and the river Fear, for 
certain way-leaves or liberties of paſſage for leading coals with 

coal waggons or otherwiſe, and of making and laying waggon 
| ways in and through their lands and grounds in the moſt con- 
venĩent direction to or towards the river, for a certain term of 
years, at and under certain yearly rents or paynients, and upon 


certain conditions ſtipulated and agreed upon. In purfuance of 


thoſe contracts, the defendant obtained leaſes from thoſe feveral 
perſons of ſuch way-leaves, and liberty of making and leying 
waggon ways in and through the lands and grounds of the ſaid 
leſſors reſpectively [ Prout the ſaid ſeveral leaſes]. The appellant 
hath not made or laid any waggon way in, through, over, or 
along any lands or grounds in the ſaid towaſhip belonging to 
any of the faid leflors; but he made and hid and now uſes a 


waggon way upon a ſmall part of the lands and grounds in the 
ſame town{hip, of which he is tenant in common with the ſaid 


Ralph Milbanke. And Sir fobn Eden, Bart. having ſeveral years 
prior to the granting of the faid leafes laid and made a waggon 
way through and along the faid lands and grounds of the faid 
leflors. for the uſe of his colliery at Beamiſd in the ſaid county, 
by virtue of certain leaſes ſimilar in point of 'general form to 
thoſe herein before mentioned and referred to above, the appel- 
Jant, with their conſent, 4 75 with the faid Sir Jobn Eden for 
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1787. the uſe of his ſaid waggon way for - conveying - the coals of the 
— ſaid Waſdridge colliety to the river Wear, paying to. the ſaid 
The Kix Sir John Eden a certain ſum'of money for every ton of coals he 
erte the appellant ſhould cauſe to be carried along the ſaid way, for 
and towards the making and repairing of the ſame. Sir John 
Eden enjoyed and uſed the ſaid waggon way for ſeveral years, 
without being rated to the poor for or in reſpe@ of the ſame; but 
he hath been rated according to the rents he pays for the ſaid 
way-leaves demiſed to him, and hath paid the money rated 
or charged upon him for theſe three years laſt paſt and up- 
wards. Some parts of the waggon ways, made by the ſaid Sir 
Jobn Eden, and over and along which he and the faid appellant 
lead and carry their reſpective coals as aforeſaid, are fenced on 
both fides off and from ſeveral fields or incloſures through which 
they paſs, and other parts of the ſaid waggon ways lie open to 

thoſe fields or incloſures. 
A rule was obtained laſt term to ſhew cauſe why the order of 
ſeſſions ſhould not be quiſhed. This matter was argued laſt term 
by Chambre, againſt the rule, and Lawrence, Serjeant, in ſup- 
port of it, when the court (a) were of opinion againſt the de- 
fendant. But entertaining a doubt upon the queſtion, the next 

qay they ordered a ſecond argument. 

Law, againſt the rule, now contended firſt, that thedefendant was 
liable to be rated to the relief of the poor under the 43 Elz. c. 
2. as an occupier of land; or ſecondly, that he was chargeable as 


— 


for an incorporeal hereditament. Firſt, as to part of this land, 

which he holds as tenant in common with Milbante, and of which 
by a contract with Mzbanke he has the ſeparate uſe for his 
waggon way, he is undoubtedly the occupier. With reſpe& to 
the other part he has occupied a waggon way in common with 
Sir J. Eden, who has a ſimilar right under ſimilar leaſes, The 
defendant has a right of uſing this land in a manner incompatible 
with any other mode of enjoying it, and which is almoſt 
equal to the abſolute dominion over it; for he has a right to 
afnx a framed waggon way over it, to alter. it's level, to make 
drains, bridges, Sc. It is laid down in Co. Lit. 4. 6. that by a 
grant of a boilery of ſalt, the land itſelf paſſes ; for it is the whole 
Profit of the ſoil; and the grant of the profits of the ſoil is a 
grant of the ſoil itſelf, Now here no profits remain Which are 
not granted to the leſſees of this waggon way ; for the egen 
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1 way precludes the enjoyment of the. land in any. other ſhape. 
The leaſes. referred to in the caſe granted to the defendant not 


only a right of paſſage, but alſo the ſoil and ground over. which 


any paſſage ſhould be made. [Per Curiam. The defendant 
never made a waggon way under the power reſerved to him 
in the leaſes, and conſequently has not the ſoil over which ſuch 


way would have gone.] But though this way never was actu- 


ally laid down by him, it is to be obſerved. that the right 

was in him, and he virtually exerciſed and enjoyed that right 
n another place. It is like the moveable fee · ſimple, of which 
Lord Coke ſpeaks, where a diſtin portion of lands belonging to 
ſeveral perſans was annually aſſigned to each, and even ſuch 
lands ſo moveable he held might be parcel of a manor. Here 
the defendant takes his moveable 8 in the foil i in common 
with another, inſtead of ſeparately by himſelf. It may be ſaid 
| that Sir J. Eden, is rated for the land in queſtien: but he can 


only be rated as one tenant in common may be for his joint oc- 


.cupation of land, which does not exempt the others from a rate. 
The occupiers of a cattlegate, which is a mere tenancy, in com- 


mon of paſture ground, may be rated ſeverally. 8o in the caſe of 


a fee - ſimple moveable, if two perſons, inſtead. of taking ſeveral 
_ allotments, chooſe to have two allotments jointly, which may 
be equally beneficial to them, each may be rated for his own 
part. Thus the defendant bas an excluſive enjoyment in one 
part, and an enjoyment as tenant in common in another part of 
the land over which the way-leave is laid. Secondly, If this be 
canſidered as an incorpoteal hereditament, it is equally an object 
of taxation under the 43 Eliz. Tithes are expreſsly ſo: and 
though the expreſſio unius, coal mines, has been held to be exclu- 


fra alterius, lead mines; yet that only applies where the alter is 
of the ſame kind. If it be ſaid that an ejectment will not lie 


for a way · leave ; it does not follow therefore that the property is 


not rateable; for an ejectment will not lie for tolls, and vet 


tolls are held rateable. 3 Keb. 540. Comp. 581. ; Doug. 292. 
This is not Iike the caſe of the light-houſe tolls at Harwich (a); 4 
there the, tolls were not locally fituated within. the Pariſh”: Be- 


ſides they were appropriated as a ſort of ſalary out of uties ; be- 
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fore payable to the crown, In the caſe of the King v. Hogg 5 
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1787, teſting al U pon the flor of an houſe by which it was incloſed : and 


e noo every rey which could be urged in ſupport of that cafe 
The Kine is equally applicable here; the profits are permanent and local. 


agai 


j Poolia. And this cannot be compared to the caſe of a quit=rent, as it is 
W - not ited that the ownet of the land is liable. But at all events 
| this rule muſt be diſcharged, becauſe the defendant is liable to 
be rated for that part of the road before the junction with Sir 
J. Eden's grounds: and this is an appeal againſt the whole rate, 
and if aby part of the ſubject in queſtion be rateable, the defen- 
dint eannot ſueceed here; the PROT. of the rate is for the 
determination of the ſeſſions. 
Erſkine, | in ſupport of the rule, was ſtopped by the court. 
Asununsr, J —[t cannot be ſaid on this ſtate of the caſe that 
the defendant was an occupter of any thing ; for all that he has is 
a concurrent right given him by Sir J. Eden of making uſe of 
this way-leave at ſo thuch per ton for all the coals that he ſhould 
carry, which is nothing more than a purchaſe of the liberty of 
carrying every ton of coals. Sir J. Eden having himſelf only 
the way-leave, he could not leaſe that tight to any other without 
the conſent of the owners of the land. And whether in Sir F. 
Eden's leaſes the ſoil did or did not paſs, at'all events it did not 
paſs to the defendant. He had only the liberty of vling the 
waggon way; and whatever might be the caſe with reſpect to 
Sir J. Eden, concerning whoſe right it is not neceſſary to give 
any opinion now, this defendant has only a bate licence, and 
in reſpett of ſuch licence he is not liable to be rated. 
301 158. ].—=This queſtion will depend on. confideriag the 
nature of the right which the defendant has. This is only a 
bate right of — = which i is an eaſement, and not a grant F 
the profits of the land. And it is admitted that if it be only 
eaſement, i it is not the ſubject of a rate. One of the 1 11 re- 
ferred 1 to in the caſe ſeems to be drawn in a very ſtran ge manner: 
The genetal purpoſe of it is to grant to the defendant a right of way, 
but ĩt contains a clauſe which conveys the ſoil under certain 
terms. But the fads which are ſtated in this caſe lay that | nh 
of the Teaſe out of the queſtion; for the ſoil is granted in ſuch 
parts only where the defendant ſhall make a way, and as he has | 
hever made any. way, he cannot have the ſoil. With feſpeRt to 
every thing elſe which is granted to the defentant under theſe 
leaſes, it is a mere right of paſſage; and if he were rated for that, 
/ it would be a double rate. In the caſe of the tolls, it is not he who 


3 1 Pays, 


IN TEE WEN TV. EiokrrR YEAR DF GEORGE III. 1 9% 


pays, but he who receives, the toll, that is rated. This is not 1989. 
like the caſe of a grant of land to be uſed in a manner incompvßa - 
tible with any other mode of enjoying it; for the defendant has 1 — 
only the liberty of paſſing over this land for the purpoſe of car- Jorurre. 
rying his coals, and cannot prevent any other perſon from uſing 
it. And if graſs were to grow on this way the owner of the land 
would have a right to feed his cattle on it: The eaſement which 

the defendant has does not affect the right of the owner of the 
land. Great -inconveniences would reſult from rating every 
way-leave ; for if a neighbour were to give a right of paſſing 
over his field merely out of friendſhip, and no rent were paid 
for it, ſuch liberty of paſſage would not be the ſubject of a rate, 
becauſe the land can only be rated in the. hands of the occupier ; 
bot if he were to make an advantage of it, as ſuch it may be 
cated i in his hands, | 
- Grose, J. —I am glad that this caſe has cw ves a ſecand 
time: ſince the former argument I have thought a great deal 
upon the ſubject, and I am now convinced that I was miſtaken 
in the opinion which at firſt formed, After conſidering all the 
caſes, and the inconvenience which would attend a contrary de- 
termination, I am clearly of opinion that a mere eaſement can- 

not be rated. But whether this way is rateable or not, there is 
no doubt but that the occapier muſt be rated, and that the ſame 
thing cannot be tuice rated. In order to ſupport this rate, the 
defendant muſt. be rated either for the way, or the land over 
which the way paſſes. | But he cannot be rated for the latter, 
becauſe the land muſt haye been before rated in the hands of the 
occupier of that land, Neither is he liable to be rated for the 
former, becauſe it is poſitively ſtated. that he never made the 

waggon ways which he had the power of doing under the leaſes; 
but by the conſent of Sir F. Eden he has uſed thoſe way-leayes 
which Sir I. Eden had made. And if any perſon could be rated 
for MOR; at th it would be Sir J. Eden. 

ne man nts order of ſeffions quaſhed, 
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Where juſ- 
tices of the 
peace are. re- 
quired by a 
.penal ſtatute 
to diſtribute 
the penalty 
on conviction 
among cer- 
tain perſons 
according to 
their diſcre- 
tion, an ad- 
judication 
that the for- 
feiture be 4iſ. 
poſed of as 
the law di- 
res is bad, 
and the court 
will quaſh 
the convic- 
tion. The 
Juſtice ought 
to have ad- 
Judged what 
the ſeveral 
Proportions 
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The K ING againft D: IMys * v. 10 8 


The Same againſt Porrs, S0 x, and Wood. 


HESE defendants were Greraly convited „ 
juſtices upon 26 Geo. 3. c. 10. for refuſing · to receive 
ſoldiers regularly quartered and billeted upon them. Theſe con- 
victions were removed here by certiorari for the purpoſe of ü 
taking the opinion of the court upon the conſtruction of the 
mutiny act, whether ale-houſe-keepers are bound to. take in 
horſes as well as ſoldiers. But as there was a deciſive objection 
to the form of the convictions, the general queſtion was not diſ- 
cuſſed, Each of the convictions concluded ag follows, 45 and 
ce we do adjudge that for the offence aforeſaid he the ſaid defen- 
« gant hath forfeited the ſum of 5. of lawful mogey of. Greet 
cc Britain, to be diſpoſed of as the lau direct. 
Ta objected that there was no diſtribution of the penalty * 
the juſtices.” The penalty is directed (a) to be applied in the 
firſt place to make ſatisfaction to the ſoldier. for any expence he 
may have been put to by reaſon of his not being billeted as the 
Juſtices ſhall direct, and the remainder is to be paid to the over- 
ſcers of the poor of the pariſh. | He admitted that where the ſta- 
tute diſtributes the penalty in certain proportions, as in the Queen 
againſt Barret (5)s where 10/. was given to the party grieved, 
and 107. to the poor, the penalty need not be- diſtributed: by 
the juſtices in the conviction: but where it is diſcretionary. in 
the juſtices, as in the preſent inftance, to diſtribute the penalty 
in ſuch proportions as they ſhall direct, mn een must 
appear upon the conviction Nel. 
Erſkine, contra. The jaſtices were not bonn to 6 forth i in 
the conviction the manner in which they have exerciſed their 
diſcretion as to the diſtribution of the penalty. At the time of 
the conviction the penalty is not levied, and an con/tat that it 
ever will; ſo that it is impoſſible to diſtribute it till it is raiſed, 


It may be done at a ſubſequent time, and the court will not 
ee that the juſtices will not do their duty. 
(a) S. 66. Gn 383. | 


Per 


IN THE TWENTY-EIGHTH YEAR OF GEORGE HI. 
Per Curiam, A judgment is an entire things and one part of 
it cannot be given at one time and another at a ſubſequent period. 
The diſtribution of the penalty is pan eh the Judgment, and 
it e to 15 . an n record. 


| * 


7 . 45 1193 g 


*Conridion quaſhed. | 


. 
PR ” #. | I / #%, © » 5 :, * g 

; Y 0 , . : — 
«$34 ** 5 4 | — "I'S. | + 4 by © g 


3 ane 208 Another again/? Prize and roch 


NA SE far goods. ſold and delivered apainſt the defendants as 


executors of V. Shore. | They ſeverally pleaded the gene- 
| *. ie; that they were nat executors; and that they had fully 
adminiſtered. At the trial of this cauſe before Buller, J. at the 
Sittings at Weſtminſter after laſt term, the plaintiffs proved the 


delivery of the goods in queſtion to V. Shore, who was a 22 


publican. A few days previous to his death the inteſtate ſent 


to Porter his brewer, deſiring him to ſend a man to take charge of 


the cellar, and to draw the beer, who ſent Payne his ſervant. 
Payne ſold beer as well after the inteſtate's death as before. The 
inteſtate likewiſe ordered Payne to ſell ſome hogs, which he did 
after his death, and paid into Porter's hands the produce of them 
and of the beer which was ſold after the death of Shore, On the 

7th of December 1786 adminiſtration was granted to F. Shore, 
es afterwards. brought actions againſt theſe defendants for 
money had and received. On the 3d of February laſt, Prieſt paid 
8]. and on the 1oth- February Porter paid 41 J. into court, in 
thoſe actions. On the 31ſt January the defendants pleaded in 
this action, which had been commenced on 2 3d December 
preeeding. Verdict for the plaintiffs. 2 

Palmer had obtained a rule on a former day to ew cauſe 
why there ſhould not be a new trial, becauſe there was no 


evidence to prove the defendants executors de ſon tort, or at moſt 


only ſlight evidence of facts done by them, which onght to have 
been left to the jury to conſider with what view they had ated ; 
and that at all events there was no evidence to affect Prieſt. 
Bur xx, I. after reporting the above facts, now ſaid that 
conſidering Prieft merely in the light of a ſervant, he ſhould ! 
have been deſirous of obtaining a verdict in his favor, if that' 
.conld have been done conſiſtently with he evidence; but in 
fact he had paid money into court in another action brought 
againſt wo. by the nine, THO: was. decifive «... qa 


kim. 
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againſt 
Di MPSSY. 


Thurſday, 
Now. 1 5th, 


If A. the ſer- 
vant of 8. 
ſell the goods 
of C. an in- 
teſtate, as 
well after his 
death as be- 
fore, though 
by the orders 


the money 
ariſing there- 


from into the 
hands of B. 
B. may be 
ſued as an 
executor de 
ſon tort, 
If a perſon 
has money 
belonging to 
an inteſtate 
in his hands 
at the time 
when an 
action is 
brought' 
againſt him 
as executor 
for a debt due 
from the in- 
teſtate, he 1s 
hable as an 
executor de 
/on tort. 
What acts 
make a per- 
ſon liable as 
executdor de 


3 fontortisa 
- matter of law 


for the judge 
to decide ; 
It is for the 
Jury to ſay 
whether the 
acts are ſuſk- 
ciently 


proved. 


againſt & is 


PaiesT, 


tort.  Godelphin (a) enumerates the different 
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 Mitigay was 0 ies ſhewn caſe; LED 
Pafmen was deſited to begin: Wirk reſpect to Bris, there 
ws no eVidente agalhſt him; unleſs In ul H,E]aHνjife m 
which belonged to an inteſtate, has4been-onoe" recovered [againſt 
any perſon, you may afterwards recover againſt the ſame perſon 
as.executor de ſon torr. What was done by Porter under the 


circumſtances of this caſe cannot make him if ee de ſor 
by which a 


perſon may become an executor de Jon tort; but this does not 
fall within the deſcription of any one of heit For Porter did 


not officioully. intermeddle with Ib inktettate“s effects; he only 
acted under the directions of the inteſtare';/ ald it ſhould” have' 
been left to the jury to conſider with what view. and in what 


character he acted. He admitted that Pay ne had made Him ſelf 


k\ 0 


an executor de ſon tort by. paying the 15885 oyer to Porter; 
who was only liable to tbe rightful adminiſtratof in an ation for 

money had and received, This i is not like one of tlie inſtanecs 
put in Read's caſe (5) of intermedlin ng as a ſtranger, but that of a 

perſon. who was retained in an employtnent by the inteftare Him- 
Lag and who only continued it after his death as a neceſfaty 
mode of carrying on the buſineſs" for the benefit of the it 
teſtate s eſtate. If Porter can be chatged as an executor de /or' 
tort, every bailiff of a farm, and every Moptfan of a tradeſman, 
who continued the buſineſs of his principat after his deceaſe, 
would be equally held liable. Fheſe 2 therefore ſhould have 


been left to the jury to decide quo amn they were done. But 
even ſuppoſing hat theſt acts can be. conſtrued to make him au 


executor de ſon tort, yet the rightful adchiniſtrator had * 


election either to ſue him as executor, or to bring an action fot 


money had and received to bis uſe: and by adopting the kite 
mode he affirmed the acts of the defendants, WhO muſt now be 
taken to have acted under his direckions. Oni. rdtihabitio retro 


trabitur e mandato equiparatur. He cannot affirm and dif- 
affirm the ſame transactions. If 4 baſtard eig 7nd enter and re- 


main in poſſefion till his death, His heir easier be turned out 
7 the mulier pugſne. * But if the entry be made duting the- life 
of the mulier, that avoids. the eſtäte of the biftard. And Lord 
Coke. abe ſays, that if a ſtranger enter iti the name of tHe aulier; 
oug without bis adthority, and nis ct de e eh en- 
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Auen by che amlier before the deſcent of the baſtatd, the claim 
will be geod- as agaigſt the eigne. So that the act of a, ſtranger, 
which is at firſt merely officious, may become lawful by a rati- 
feation of · the petſon entiiled. 7. Sof if a, ſtranger enter to avoid; 
a fine, and: it be confirmed within the:five,years\by the..perſon, 
_ thiving tight (). So if a ſtranger in the name of the mort- 
gagor tender the money and the mortgagee accept ĩt, it.is a good 
ſatisfact ion, and the mortgagor agreeing thereto may re-enter (4). 
No in tlie preſent-caſe an action was: brought by the law ful ad- 
miniſttator againſt the defendants for money had and received 
by them to his uſe. This was an- election by; bim (to. conſider 
their acts as done on his account; And as; the poſſeſſion of the: 
inteſtate's effects is veſted in the adminiſtrator by relation from 
the time of bis death, it would be ahſurd to ſay that he coοud nat; 
affirm any thing done in order to preſerve! the aſſets in the in- 
termediate time. Therefore. on the plea of ne | umguesi.exocutor, 


the defendants were entitled either to a verdict or to a nen 


directiom from the qudge to the jury in their favor. 
ASHHURST, |.—lIt is, very clear upon the evidence that he 
money in the hands of the deſendants belonging to the inteſtate 
Was not paid over to the rightful adminiſtrator. when this action 
was brought; and therefore they cannot juſtify it under any 
plea, Though they might have excuſed themſelves by paying 
the money over before action brought, yet not having, done ſo 
they have made themſelves executors de ſin tart. 

Bur raR, J.—The plaintifls, who were creditors of V. Shore, 
find Prieſ# and Porter ſelling his goods; and as they had no 


means of knowing whether they were.lawful or wrongful execu- 


tors, they looked upon. them from their acts in the character of 
rightful executors. They therefore brought this action againſt 


them as executors.; they proved effects of the inteſtate in their 


hands; that they ſold them after the inteſtate's death; and that 


at the time 7855 this action was brought, and even When the 


defendants | pleaded in this action, they had money of the in- 
teſtate in their Hands. I cannot agree with the defendants* 


counſel that the queſtion whether executors. de fon tort or not is 


to be left to a jury. that is a concluſion of law; whether the de- 


fendants had effects belonging to the inteſtate or not, and whether 


they ſold them, were indeed queſtions to be left to a jury: 
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1787. queſtion of law ; and it is clear from all the caſes that the 
Uighteſt circumſtance will make a man an executor de ſon tort. 

ParceT. Tt is ſaid in Dyer 166. 6. that if a man even milk the cows, or 
Feier. take a dog, of the inteſtate, that will conſtitute him an executor 
de ſon tort, With reſpe to Porter, it clearly appears from the 
evidence that he meant to pay himſelf by intermedling with 

the inteſtate's affairs: but as to Prieſt if there had been any cir- 
cumſtances in his favor, I would have left it to the jury to find 

for him. But I could not do ſo when it appeared, that at the 

time of plea pleaded he had money of the inteſtate's in his hands. 

With regard to the rule of the wrongful acts of the ſtranger be- 

ing purged by the ſubſequent aſſent of the rightful adminiſtrator, 

that cannot apply to the caſe of third perſons; it only applies 

to the acts of the adminiſtrator himſelf. If indeed, previouſ- 

ly to an action brought againſt the defendants as executors de 

ſon tort they had paid the money over to the rightful admini- 

ſtrator, that would have been a good defence; becauſe then 

they would have applied the money properly. 80 that the 

courts have gone thus far, that if an action be brought by a 
rightful adminiſtrator againſt an executor de ſon tort, whatever 

may have been diſpoſed of in the courſe of adminiſtration, as by 

paying debts, Cc. ſhall be allowed to him in damages. But 

that does not apply to this caſe, where the creditors find money 

in the hands of the defendants at the time of ny the action. 

GRoss, J. —Of the ſame A 


Rule e diſcharged 
Fridy, Tous$A1NT and Others again Mar TINNANT. 
Nov. 16th. 
4 1 | ASE for money paid, laid out, and expended, money lent 
ge: Jai and advanced, money had and received, and upon an account 


for payment one. Fided, 1. Non afſumpfit. 2dly, That the defendant 


of money b 
inftalmenrs became a bankrupt on the 11th February 1785, and that the 


ke a bond 
yoke wang cauſes of action acerued to the plaintiffs before. At the trial at 


principal the laſt Weſtminſter Sittings, before Buller, J. the jury found a 


conCitioned 
for payment verdict for the plaintiffs, damages 1200 J. ſubject to te opinion 
dang the court on the following caſe. 


ments before 
the firſt of them will. be due, and before that time the principal n bankroptund obtaigs tis certificate, 
and afterwards the inſtalment bond is RE by the ſurety, full * cannot maintain 5 N againſt 


_ the principal for money paid to his uſe, 
Ty The 
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The defendant, having borrowed ſeveral ſums of money 
amounting to 15007. from different perſons, prevailed on the 
plaintiffs on the 8th of November 1783 to execute jointly with 
him ſeveral bonds of this date to the perſons advancing the 
money, and thereby to become jointly and ſeverally bound 
with him for the payment of the principal and intereſt by in- 
ſtalments, the firſt of which was to become due on the 8th of 
March 1786. The defendant by bond of the ſame date, 8th 
November 1783, became bound to the plaintiffs in 3000 J. with 
a condition for the payment of 1 500 J. with intereſt on the 8th 
of February 1784, and gave them a warrant of attorney to enter 
up judgment thereupon ; which bond and warrant of attorney 
were given by the defendant to the plaintiffs to ſecure to them 
the payment of the 1500/7. and intereſt, for which they had ſo 
become engaged as aforeſaid. On the 13th of Auguſt 1784 the 
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Touss AN 
againſt 

MarTIN- 
NANT, 


plaintiffs ſigned judgment againſt the defendant for 3000 /. debt, 


and 63/. coſts, by virtue of the ſaid warrant; and on the 29th 
of November 1784 ſued out a writ of eri facias returnable on 


the 24th day of January 1785, upon which the goods of the 


defendant to the amount of 1050/7. were taken. On the ad of 


December 1784 a commiſſion of bankrupt ifſued againſt the de- 
fendant, and he was thereupon declared to have committed an 


act of bankruptcy. On the 31ſt of May 1785 the defendant ob- 
tained his certificate. Soon after the iſſuing of this commiſſion 
the aſſignees claimed the effects taken under the execution, and 
the ſheriffs, indemnified by them, delivered to them the goods, 
and returned nulla bona to the ſaid writ of fieri ' facias, The obli- 
gees in the inſtalment bonds proved the ſums due on their ſeveral 
bonds under the commiſſion againſt the defendant, and re- 
ceived a dividend of 55s. 6d. in the pound in reſpect thereof; and 
the reſt of the principal and intereſt, ſecured by theſe bonds, 


amounting to 1200/7. 4s. 7d. and for which this action was 


brought, hes been paid by the plaintiffs ſince the date of the de- 
fendant's certificate to the ſaid obligees, who thereupon by deed 
aſſigned over to them the ſubſequent dividends, If the court 
ſhall be of opinion that the plaintiffs gught not to recover, then 
a non-ſuit to be entered. 

Haywood contended firſt that, if the bond and judgment had 
not been given, the plaintiffs would have been entitled to recover 
on the general ground; and ſecondly, that the bond and judg- 
ment could not affect the plaintiffs” right, or make any differ- 
Sf D 0 ence 
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ence in the queſtion. As to the firſt; laying the bond and 
judgment out of the queſtion, this is like the common. caſe 


TouszaixT where a ſurety, having executed a bond jointly with the princi- 


againſt 


MarTiN- . 


NAN T. 


pal for money to be paid at diſtant inſtalments, which be- 


come due after the bankruptcy of the prineipal, pays the money, 


and then brings his action for money paid againſt the bank- 
rupt. The debt from the bankrupt to the ſurety accrues only 
upon the payment of money, for which he is bound: he is not 
damnified till after the bankruptcy, and till damnification he 
has no cauſe. of action. And even where the bond in which 

the farety has joined has been forfeited before bankruptcy, by 
which a debt in law ariſes, and where it is perfectly clear that 
the ſurety muſt ultimately pay the debt, no action lies till the 
money is actually paid, Taylor v. Mills and Another, Cowp. 525. 
and Paul v. Jones, ante, 1 vol. 59g. So here there was no debt 
due to the plaintiffs till they had been called upon for payment 
of the money, and that not being till after the bankruptcy, there 
was no ſubliſting debt which could be proved under the com- 
miſſion. Hence the form of this action is not on a contract 


executory, nor on a promiſe to indemnify; but on an indebitatus 
aſſumpſit for the money paid. If it be contended. that this 


bond, being abſolute in it's form, and payable at a certain day, 
was forfeited before the bankruptcy, and ſo might have been 
proved under the commiſſion ; it is to be obſerved that it is 
ſtated in the caſe that the bond was given “to ſecure the pay- 


ment of 1500. &c.” and a ſecurity for payment of the mo- 


ney, for which a ſurety has engaged himſelf, is a ſecurity to 
indemnify, Heſtuyſon v. Woodbridge, Dougl. 160, n. 55. If 
then this be a bond of indemnity, the next queſtion is whether 
it could be proved under the commiſſion ? But the plaintiffs 
could not then ſwear to any debt being really due and owing ; 
for though there was according to the ſtrict legal acceptance 
of the words a debt due, yet the bond and judgment were in 
fact given for payment of money by inſtalments which had not 
become due ; ſo that they were really given to ſecure a ſum of 
money which never might be owing. Neither could the com- 
miſſioners permit it to be proved, becauſe it was fraudulent as 
againſt the general creditory ; it would have been an attempt to 
load the bankrupt's eſtate with a double dividend for the ſame 
debt. No conſideration had been paid for it before the 
bankruptcy ; ; for * conſideration ought to be one by which 

ny 
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the bankrupt's eſtate. receives benefit. And the commiſſioners 1787. 
have a right to examine into the confideration of all notes, 
bonds, or judgments, attempted to be proved under the commiſſion, Tovssanr 
1 Ath. 71, & 222. The miſchievous conſequences of permit- MALI. 
ting ſuch debts to be proved might be very ſerious. It would nav”: 
open a door to great fraud ; for a bankrupt by collufion with 
his favorite creditors might give them a preference in ſecuri- 
ties to any amount. Suppoſe a bankrupt could pay 155. in the 
pound, by this double ſecurity his ſurety would be entitled to 
30s. in the pound; and the bankrupt might cheat the honeſt 
creditors of one half of his eſtate. By increaſing the ſecurities, 
this evil might be increaſed to any extent. On another ground 
this bond and judgment muſt be inadmiſſible by the commiſſion- 
ers; for when they came to enquire into the conſideration, it 
would appear that whether it would ever become a debt or not 
was an event depending on contingencies ; non conflat that the 
inſtalments might not be paid, and the plaintiffs never called 
upon. Hence it could not be the ſubject of valuation; for the 
plaintiffs could not tell whether they ſhould be damnified or 
not, or to what amount. This makes the great diſtinction be- 
tween this caſe and that of bonds for payment of certain ſums 
by inſtalments, forfeited before bankruptcy; for thoſe, being. 
conditioned for certain ſtated payments ſubſequent to the bank- 
ruptey, are the ſubject of a valuation; but this, depending on a 
contingency which may never happen, cannot be valued. 
If it be contended that indebitatus aſſumpſit for money paid, 
laid out and expended, cannot be maintained in this caſe, it may 
be anſwered firſt, that though this is a bond in a qualified ſenſe, 
yet its operation is put an end toby the commiſſion; and ſecondly. 
that at all events it only gave the plaintiffs a concurrent remedy. 
As to the firſt, it muſt be allowed that this was a debt due and 
owing at law before the commiſſion, and therefore was barred by 
it, though it could not be proved under it for want of a conſider- 
ation, Bankruptcy would be a good plea to an action on the 
bond ; for the plaintiffs could not reply that it was given for: 
payment of a ſum of money at the day on which they ſhould be 
_ obliged to diſcharge the inſtalment bond; becauſe that would be 
to aver againſt the condition. The ſame reaſoning holds as to 
the judgment; for if execution had been taken out, the plead- 
ings would have come to the ſame iſſue in an audita querela. So 


hat this bond and judgment could be a ſecurity only up to the 
3 time 
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time of the bankruptcy, when an act of law was interpoſed to 
deſtroy its effect; and that being out of the way an a"umpjit 
aroſe, as in the common caſe upon payment of the money, 
With reſpect to the ſecond anſwer, this bond and judgment 
could only be a collateral ſecurity. The defendant, in order to 
indemnify the plaintiffs, gave a preſent debt as a ſecurity for 
one which might poflibly exiſt at a future period: but a bond 
given for a future debt is no extinguiſhment or diſcharge of it. 
1 Leon. 154. In Cotterel v. Hooke, Dougl. 93. where a bond and 
alſoa deed of covenant were given to ſecure an annuity, though the 
bond was forfeited before a diſcharge under the inſolvent a& of 
16 Geo. 3. c. 38. the defendant was held liable to be ſued upon 


the covenant for payments becoming due after the diſcharge. 
Here no debt aroſe till the plaintiffs were damnified,: which 
was not till after the bankruptcy; and that future debt for 
money paid could not be deraigned by a bond made before the 
bankruptcy, long before the debt accrued. 80 that even if the 
bond and judgment could have been proved under the commiſ- 
fion, the dividend could only be a diſcharge, pro tanto: and 
the plaintiffs will be entitled to hold their verdi& ; for they 
have a right to recover the 1200/, deducting the amount of that 


_ dividend. 


- Wood, for the defendant, was topped by the court. 
As Huus r, ],—There, is no doubt but that wherever a per- 
ſon gives a ſecurity, by way of indemnity for another, and pays 
the money, the law raiſes an aſſump/ft, But where he will not 
rely on the promiſe which the law will raiſe, but takes a bond 
as a ſecurity, there he has choſen his own remedy, and he can- 
not reſort to an action of aſſumpfit., Therefore in this caſe his 
only ſecurity is the bond. Poſſibly if the plaintiffs had recover- 
ed upon the bond when it was forfeited, and he was not after- 
wards damnified by being obliged to pay the inſtalments, by a bill 
in equity he might have been compelled to refund all that money 
which he had received. But at law the penalty of the bond be- 
came alegal debt, and as ſoon as that was forfeited, he became 2 
creditor of the bankrupt, and might have proved his debt under 
the commiſſion. But ſtill the bond was his remedy; and he 
ſhall not be permitted to change his ſecurity upon a ſubſequent 
event, and reſort. to that indemnity which the law. would haye 
raiſed,  _ 1 1 20 8 
xg 1-46 big 15 Buzzxx⸗ 
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BULLER, J.—lIn ancient times no action could be maintained 
at law, where a ſurcty had paid the debt of his principal : and 


the firſt caſe of the kind, in which the plaintiff ſucceeded, was 


before Gould, J. at Dorcheſter, which was decided on equitable 
grounds. Now, why does the law raiſe ſuch a promiſe ? Be- 
cauſe there is no ſecurity given by the party. But if the party 
chooſe to take a ſecurity, there is no occaſion for the law to raiſe 
a promiſe, Promiſes in law only exiſt where there is no expreſs 
ſtipulation between the parties: in the preſent caſe the plaintiffs 
have taken a bond, and therefore they muſt have recourſe to that 
ſecurity. It has been objected by the plaintiffs' counſel, that 
this bond could not be proved under the commiſſion of bank- 
rupt; but there would have been no difficulty in that. Firſt, 
it is ſaid that there is no conſideration for it: but clearly as a 
queſtion of law there is a ſufficient conſideration ; for the ſurety 
binds himſelf to pay the debt of another, who afterwards be- 
comes a bankrupt ; the conſideration is therefore good in law. 
And it is not unreaſonable; for the ſurety may ſay he will only 


lend his credit for three months, and if the money is not paid at : 


that time, he will call on the principal for his indemnity. The 
ſurety is the effective and reſponſible man; he is the perſon to 
whom the creditor principally looks, and he is taken becauſe the 
credit of the principal is doubted. There is as little foundation 
for the other objection, that the bond is fraudulent, becauſe it is 
made payable before the day on which the firſt inſtalment became 
due. It is not fraudulent againſt the eſtate of the bankrupt ; for 
the bankruptcy cannot make any difference in this caſe. In no 
event could this circumſtance have that effect on the bankrupt's 


eſtate which has been ſuggeſted. For in the caſe put a court of 
equity would undoubtedly give relief. If it were attempted to 
prove the two bonds under the commiſſion ; a court of equity 
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would interpoſe, and would r.ot ſuffer more than 206. in the pound 


to be paid for the ſame debt. I do not indeed ſay by what parti- 
cular courſe a court of equity would give relief; one way would 
be to compel the creditor to make his election to which of the 


two ſecurities he would reſort; or where the whole ſum had 


been proved under one of the bonds, they would compel the 
party in poſſeſſion of the other to give it up. But with reſpect 


to the form of this action, I am clearly of opinion that it cannot 
D ſupported. 


_ Gnoss, J. declared himſelf of the ſame opinion. 
Judgment of nonſuit to be entered. 
WIS 7 | The 
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If the inhabi- 
tants of a 
townſhip, 
bound by 
preſcription 
to repair the 
roads within 
the townthip, 
be exprelsly 
exempred by 
the proviſions 
of a road act 
from the 
charge of re- 
pairing new 
roads to be 
made within 
the townſhip, 
that charge 
mult neceſſa- 
rily fall on 
the reſt of the 
pariſh, 


weſt fide of the road through Sheffield Park, &c. 
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The K I 6 again// the Inhabitants of Suzrrir Lp. 


HIS was a demurrer to an indictment. 

The indictment ſtated that on the 8th day of April 
next after the making and paſſing of a certain act of parliament 
paſſed in the 19th year, Sc. for repairing and widening the 
* road from Gander-lane in the county of Derby to Sheffield in 
« the Weſt Riding of the county of York, and alſo the road 
* branching out of the ſaid road at or near Mo/brough Green in 
« the ſaid county of Derby to Clown in the ſaid county,” Fohn 
Parker, &c. being fixteen of the truſtees appointed by the 
ſaid act to put the ſame into execution, at a meeting held, &c, 
made an order that the road from Sheffield to Woodthorpe Common, 
being part of the road by the ſaid act directed to be ordered, al- 
tered, widened, turned, and repaired, and part thereof being in 
Sheffield Park, in the ſame act mentioned, ſhould be forty feet 
wide, Sc. That at another meeting of the truſtees, held on the 
28th April, it was ordered that the footway ſhould be on the 
That 
afterwards, to wit, on the firſt of January 1780, the ſaid road 
in the ſaid orders mentioned, in ſuch parts thereof as was and is 
lying in Sheffield Park, was, in purſuance of the ſaid orders, 4 
made and perfected, and then and there, by virtue of the ſame 
orders reſpectively, and of the ſaid act, became and was and 
ever ſince hath been a common public king's highway for all 
the king's ſubjects, Sc. That afterwards, to wit, on the firſt 
of June 1785, a certain part of the ſaid common king's highway 
in Sheffield Park (particularly deſcribing it) and continually from 
that time was and is ruinous and out of repair. And Zhat the in- 
habitants of the ſaid pariſh of Sheffield (except the inhabitants of 
the townſhip of Sheffield ) ought to repair and amend the ſame when 
and ſo often as ſhall be neceſſary. The ſecond count ſtated that 
on the firſt of June 1785 there was and yet is a certain common 
king's highway, leading from the town of Shefield to Woodthorpe 
in the ſaid county of York for all the liege ſubjects, &&; and 
that a certain part of the ſame common king's highway, fituate 
and being in Shefield Park (particularly deſcribing it) on the ſe- 
cond of June 1785, and continually from that time until, Ge. 
was and yet is very ruinous and ont of repair. And that the in- 
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townſhip of Sheffield, who are exempted from the repair thereof >Oo® 
by virtue of an att of parliament paſſed in the 19th year, &c.) The Kine 


ought to repair and amend the ſame when and as often as ſhall 
be neceflary, &c. 
Plea, as to the firſt count, that from time immemorial the inha- 
bitants of the ſaid townſhip of Shefreld have repaired, maintained, 
and amended, and till of right ought to repair, maintain, and 
amend, all and every the king's highways lying or being within 
the ſaid townſhip of Sheffield, except the highway in the ſaid firſt 
count of the ſaid indictment mentioned, when and ſo often as 
it hath been or ſhall be neceſſary; and that during the time 
aforeſaid no other of the inhabitants of the ſaid pariſh of Sela, 
except the inhabitants of the ſaid townſhip of Sheffield ever did 
or were uſed to repair or amend any part of the king's common 
highway within the ſaid townſhip of Sheffield. And that the 
ſaid highway in Sheffield Park in the ſaid firſt count of the indict- 
ment mentioned, and thereby ſuppoſed to be in decay, was and 
is a certain highway in the ſaid park, and within the ſaid town- 
ſhip of Sheffield, newly made and ſet out by the truſtees appoint- 
ed by the ſaid act for ſurveying, making, repairing, &c. the ſaid 
roads in the ſaid act mentioned, and for otherwiſe putting the ſaid 
act into execution, under colour of the ſaid act in and through 
ground lately belonging to the Earl of Surrey, and purchaſed by 
the ſaid truſtees for the purpoſe of making ſuch highway, where 
none had been before, and which was ſo made and ſet out as 
a better, nearer, and more commodious, paſſage from the town 
of Sheffield aforeſaid to Woodthorpe aforeſaid for the king's ſub- 
jets to paſs and repaſs, &c, than in and through the ancient 
highways before uſed for that purpoſe; which highways fo be- 
fore uſed for that purpoſe have from time whereof, c. been, 
and been uſed to be, repaired and amended by the inhabitants of 
the ſaid townſhip of Shepield, and of other townſhips reſpective- 
ly, through which the fame lay, and not by the inhabitants of 
the pariſh of Sheffield, except as aforeſaid, when and ſo often as 
hath been neceflary ; and this, Sc. wherefore, Sc. The ſame 
plea as the ſecond count. General demurrers and joinder. 

The indictment having been removed into this court by cer- 
tiorari, the demurrers were argued laſt Term by Chambre in 
ſupport of them, and Mood on the other fide; and again this 
Term by Law for the demurrer, and Bower contra. f 
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Law, in ſupport of the demurrers, contended that fince the 
paſſing of the act 19 Geo. 3. c. 99. the burthen of repairing the 
road mentioned in,the indictment muſt neceſſarily fall upon the 
reſt of the pariſh at large, excluſive of the townſhip of Sheffield. 
The road in queſtion was made by virtue of that act, which firſt 
directs that the highways to be made in purſuance of that act 
ſhall be highways to all intents and purpoſes, and ſhall be repaired as 
ſuch. If the act had ſtopped there, the burthen of repairing the 
road would have fallen on thoſe who by the common law of the 
land are bound to repair roads where no other perſons are ſub- : 
ſtituted in their room by. particular cuſtom, namely, the inhabi- 
tants of the pariſh at large. But then the ſtatute proceeds to 
enact, that the roads newly made ſhall be repaired by thoſe 
who were liable before the paſſing of the at, So that on this 
part of the act the burthen of repairing would have devolved on 
the 70wn/hip.- But then follows a ſubſequent clauſe which ex- 
empts the tounſbip of Sheffield from the repair of any roads; this 
therefore throws the burthen back again upon the pariſh, who 
are liable at common law. Antecedent to the exiſtence of any 
uſage in diſcharge of the pariſh, they were liable in the firſt in- 
ſtance by the common law. 1 Ventr. 183. 9. The diſcharge there- 
fore from ſuch general burthen muſt have ariſen ſubſequently. 
Now if the pariſh were originally liable, when that diſcharge 
which was interpoſed between them and that liability is with- 
drawn, the old burthen revives. In 1 Lord Raym. 725, Lord 
Ch. J. Holt ſaid, that the inhabitants of every pariſh of common 
right ought to repair the highways, and therefore if particular 
perſons are made chargeable with the repairs of the ſaid ways by 
a ſtatute lately made, and they become inſolvent, . the juſtices of 
peace may put that charge on the reſt of the inhabitants. Now 
that ſame burthen, which returns to the pariſh in that caſe when 
thoſe perſons are not able to repair muſt likewiſe revert to it part 
ratione when the ſame perſons are not liable to repair. That the 
inhabitants of a pariſh generally are liable to theſe repairs is 
ſo clear that an indictment ſtating that particular perſons ought 
to repair, without averring a ſpecial cauſe for charging them, is 
bad. 5 Burr. 2700. A pariſh is in the ſame ſituation with re- 
ſpect to highways as a county is with regard to bridges; and 
where a bridge for carriages was built in the room of a foot 
bridge, which had been immemorially repaired by a townſhip, 
the county was held liable. The King v. the Weſt Riding of 

2 | * A orkſhire. 
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V orkſhire (a). -It was contended on the laſt argument, that the 
truſtees were liable to repair the roads newly made, at leaſt for 
twenty-one years: but the truſtees are not appointed by their 
own conſent; there is no contract on their part; and therefore 
they cannot be compelled to repair beyond the means which they 
have in their own hands of reimburſing themſelves: and the 
quantum of the tolls and number of toll-gates are reſtrained by 
the act. Though a mandamus might lie to compel them to do 
their duty, yet their duty extends no further than the proper 
diſtribution of the ſums in their hands. 

Bower, againſt the demurrer, did not diſpute but that the 
burthen of repairing this road, not being ſpecially provided for, 
muſt fall upon thoſe perſons who were immemorially liable; but 
contended that thoſe perſons could not be the inhabitants of the 
pariſh at large, becauſe they have immemorially been exempt 
from it. There is a miſtake in the expreſſion, that the pariſh are 
liable of common right to repair roads; it is true that they are 
primd facie liable, that is, unleſs they can throw that burthen 
upon ſome other party. But this does not eſtabliſh that they are 
liable fill any body elſe is, for they are not chargeable where 
any body elſe has been ſo. So that where a pariſh inſiſt that they 
are not liable becauſe there is a cuſtom for a particular diſtri to 
repair, they do not claim any exemption ariſing from any con- 
trat ſubſequent to an original burthen at common law; for if it 
were ſo the form of the indictment would be different from that 
which is uſed; for it ſtates that from time immemorial the in- 
habitants of a particular diſtrict have been liable. Now this only 
ſhews that, by the common law of the country with reſpect to 
this place, the inhabitants of the pariſh never were liable. It 
ſtates what the common law is in that place. It is well known 
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that the common law is nothing more than a collection of cuſtoms 


made by Alfred about a thouſand years ago. It is equally known 
that the cuſtoms of particular places were preſerved, as for in- 
ſtance, the cuſtom of Gaveltind; they are therefore as much a 
part of the common law, with reſpect to that place, as any other 
uſage which may be more general. The common law con- 
fiſts of general and particular. cuſtoms ; and in fact there are 
at leaſt as many diſtricts liable to the repair of roads, as pariſhes 
at large. The diviſion of England into pariſhes was ſubſe- 
quent to the common law, not being as Ld. Holt thinks till the 
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codneil of Lateran, which was two hundred years after ihat col. 


lection of cuſtoms made by Alfred. If fo, this pariſh was never 


liable by the common law to the repait of the roads. Then the 
queſtion is, whether that burthen can be thrown upon them, ex- 
cept by the poſitive words of the act, or, if they are doubrful, 
from the clear intention of the legiſlature, There certainly ate 
no poſitive words to bind the pariſh, nor is there any ſach in- 
tention to be collected from the act. The act directs a fund to 
be raifed which was ſuppoſed to be adequate to all the expences 
of the road: they did not intend therefore to provide any other 
fund; and they have in terms declared ſo by exempting thoſe 
very perſons who would otherwiſe have been liable in caſe of the 
failure of that fund. The inconveniences. which woald ariſe 
from any other conſttuction are very manifeſt and great; for in 
all caſes where toads are turned, and truſtees appointed for that 
purpoſe by the proviſions of a turnpike act which exempts the 
perſons who were before liable for the repairs, the burthen would 
be taken from off particular diſtricts who were before bound to 
repair, and thrown upon the pariſh at large. By the general 
turnpike act (a), there is a direction, that when any road ſhall be 
turned, Sc. it ſhall be as a public highway to all intents and 
purpoſes, without giving any directions who ſhall be liable to 
repair it. Now if there were no exemption in this act of parlia- 
ment of the 19 Geo. 3. the townſhip of Sheffield would undoubt- 
edly have remained liable; and as this road was made for the 
convenience of the townſhip, they ought to repair it. A cuſtom, 
that from time immemorial a particular diftri& has repaired, re- 
ſolves itſelf into two branches; firſt, that the pariſh at large ſhall 
not repair; and, ſecondly, that the particular diſtrict ſhall ; 


and, as the act has only taken away the latter part, the for- 


mer ſtill remains; and therefore the pariſh ate exempted, as 
they are not to be made liable by inference only. 

Law, in reply.—If it be admitted that the pariſh are primd facie 
bound to repair, then it follows that where any particular diſ- 
tri have been uſed to repair, that is an exception to the general 
rule. Now in every caſe the rule muſt exiſt before the excep- 
tion; and if the exception be taken away, the original rule 
muſt take place, As to the intention of the act itſelf, the legiſla- 
ture muſt have meant that the road was to be repaired by ſome 
perſon. It cannot be ſuppoſed that they only inteaded that the 
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toad ſhould exiſt for twenty-one years, or that the repairs were 1787. 
to be left to chance. But as they have ſaid that it ſhould be re- 
paired as a highway, i it muſt be repaired as all other highways The Kine 


are, name "A by the pariſh at large. 147555 


Curia adv. vult. 


A$S4HURST, J. — now delivered the opinion of the court. The 
queſtion is, whether the inhabitants of the pariſh of Shefreld are 
bound to repair the roads lying within the townſhip of Sheffield. 
This doubt ariſes on an act of parliament, paſſed in the nineteenth 
year of this reign. Before the paſſing of this act the townſhip 
uſed to repair all the highways lying within their diſtrict: but in 
this ſtatute there is a particular proviſo, by which it is enacted, 
*« that no perſon ot perſons, dwelling within the townſhip of 
«« Sheffield, ſhall be liable to perform any ſtatute work in repair- 
ing that part of the road leading through Shefpeld Park, or 
„contribute any money towards repairing the ſame.” This be- 
ing the caſe, the queſtion is whether or not the reſt of the pariſh 
are bound to repair? Now it is an incontrovertible poſition, that 
by the general law of the land the pariſh at large is prima facie 
bound to repair all highways lying within it, unleſs by preſcrip- 
tion they can throw the onus on particular perſons by reaſon of 
their tenure : but when that is the caſe, it is by way of excep- 
tion to the general rule. It was argued at the bar as if a pariſh 
was only bound to repair by a particular cuſtom ; whereas it is 
a common law onus for the public benefit : and therefore where 
no other perſons are bound to repair, the pariſh muſt do ſo ex 
neceſſitate. This manifeſtly appears from the different forms of 
indictments againſt the pariſh in general, or a townſhip in parti- 
cular. In the former there is no other allegation than that the 
road lies within ſuch a pariſh, and that the inhabitants of it are 
bound to repair. But where the indictment is againſt a town- 
ſhip, or particular perſons, it muſt allege that for time immemo- 
rial they are bound to repair; which ſhews that the particular 
allegation is not neceſſary where they are bound by the general 
law. If nothing had been ſaid in this act of parliament about 
the repair of the roads, excepting that they ſhould afterwards be- 
come highways to all intents and purpoſes, the onus of repairing 
muſt by operation of law have fallen on the pariſh at large. 
But inaſmuch as the townſhip is exempted from this burden by 
the expreſs words of the act, it muſt e fall on the reſt 
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1787. 
— — 
The KinG 


againſt 
SHEFFIELD, 


Saturday, 
Nev. I 7 ch. 


If the plain- 


tiff do not de- | 


clare within 
two terms af- 
ter the return 
of the writ, 
the defendant 
may ſign 


judgment of 


non pros; but 
if no ſuch 
judgment be 
ſigned, the 
plaintiff may 


declare with- *: 


In a year, 
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of the pariſh. Perhaps this was not in the contemplation of 
the legiſlature at the time of paſſing this act: but we do not go 


on the intention of the legiſlature, They have expreſsly enacted 
that the townſhip ſhall not be liable; and therefore the reſt. of 


the pariſh muſt be ex neceſſitate. On theſe grouds we are 1 


of opinion that there muſt be 
Judgment for the Crown. 


o RLE V againſt LE x. 
ULE to ſhew cauſe why the proceedings ſhould not be 
ſet aſide for irregularity. The declaration was filed be- 
fore the end of the ſecond term after the writ was returnable; 
but the notice of declaration was not ſerved till the eſſoign day 
of the third term. This was contended to be irregular, becauſe 
a declaration is not well delivered till notice, and that notice in 
the preſent caſe was too late. And Weſt v. Radford (a) was 


cited. 
Shepherd in ſupport of the e againſt it, 


BuLLER, J.—By the general rules of law a plaintiff muſt de- 
chre againſt a defendant within twelve months after the return 
of the writ: but, by the rules of this court, if he do not de- 
liver his declaration within two terms, the defendant may fign 
judgment of non pros. Though, unleſs he take advantage of 
the plaintiff's neglect, the plaintiff may ſtill e his declara- 
tion within the year. Therefore 


Per Curiam, 


Rule diſcharged. 


(a) 3 Burr. 1452. 
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VERNON and Others, Aſſignees of ELIZABETH 


TyLER a Bankrupt, again} HanxeEy and 
Others. 


HE plaintiffs brought this action for money had and re- 
ceived to their own uſe, and to the uſe of the bankrupt. 
—Plea, the general iſſue. 

The cauſe was tried before Mr. Juſtice Buller, at the Sittings 
after laſt Term at Guilaball, when the jury found a verdict for 
the plaintiffs for 16,930/. The court granted, upon the mo- 
tion of Bearceroſt, a rule to ſhew cauſe why there ſhould not be a 
new trial ; and the learned Judge, on a ſubſequent day, reported 
all the evidence at length which had been given at the trial : 
but the following are the only facts neceſſary to introduce the 
points which arofe and were diſcuſſed in this court. Ty/er had 
committed a clear act of bankruptcy on the night of the 2d 
of May 1785, which was well known to the defendants, who 
were her bankers; and it appeared by their books that ſo 
much as the verdict was taken for had been received by them on 
account of the bankrupt after that time. In anſwer to this, 
the defendants gave in evidence that on the 2d of May, be- 
fore the act of bankruptcy, inſtructions had been given to the 
defendants' attorney to draw up a deed of aſſignment from her 
to them of two ſhips which were then at ſea, and their freight, 
and alſo of an exchequer tally. That it was prepared on the 
4th, but, owing to the abſence of the bankrupt, was not exe- 


cated till the 19th. Of this they claimed the benefit; and they 8 


alfo claimed to deduct a fum of 9670 J. being the amount of 
draughis drawn by the bankrupt on them after the bankruptcy, 
in favour of creditors, and which they had paid. But the learned 
Judge, being againſt them on theſe two points, directed the j Jury 
to find a verdict for the whole ſum. 

The rule to ſhew cauſe had been moved for and obtained in 
order to have theſe queſtions more fully conſidered; and alſo 
upon an affidavit by one of the defendants and two of his wit- 


in the verdict, in a matter of figures, of 2,064 4. ; and ſecondly 
* the bill of ſale of one of the ſhips, and an exchequer tally 


G g for 


neſſes who! had been examined at the trial, firſt ſtating a miſtake 


* 
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1787. 


— 
Saturday, 


N. OV, 1 7th. 


A banker is 
not juſtified 
in paying the 
draughts of a 
perſon who 
has placed 
money in his 
hands, after 
he has notice 
of an act of 
bankruptcy 
committed by 
him. 

Value and 
importance 
are not of 
themſelves 
ſufficient 
grounds for 
granting a 
new trial, un- 
leſs there be 
alſo ſome 
doubt in the 


queſtion ; 


though they 
frequently 
weigh in ob- 
taining a rule 
to ſhew cauſe 
why there 
ſhould not be 
a new trial. 
The court 
wall not 

rant a new 
trial to let the 
party in to a 
defence of 
which he was 
appriſed at 
the firſt trial. 
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1787. for 6007. had been depoſited in the defendants' hands for ſome 
time previous to the ad of May, as a ſecurity for money over- 
Vernox drawn or toe be over-drawn by the bankrupt, and which had 
Harte been delivered up again to her at the time of the aſſignment ex- 
ecuted ; and that upon the faith of theſe depoſits the defendants 

had afterwards advanced large ſums of money. The aſſignment 
therefore being void, the defendants claimed a lien upon thoſe 

depolits which were given up when that was taken, 

Erſkine, Piggott, Manley, and Gibbs, ſhewed cauſe againſt the 

rule; and, after admitting the miſtake in the verdict of 2,064 J. 

which they agreed to releaſe, contended firſt that the reſidue 

was money received by the defendants to the uſe of the aſſignees, 

and could not be appropriated to the payment of their own debts 

under 19 Geo. 2. c. 32. / 1. and that the defendants could not 

reduce that ſum with which they were charged by deducting 

9,679/. the amount of draughts drawn by the bankrupt on them 

after notice of the act of bankruptcy, and which had been paid 

by them, it not being within the proviſo of 1 Fac. 1. c. 15. l 14. 
And 2dly, that the defendants had no right, in reſpect of any 

lien, to deduct the value of the ſhip and freight, of which a bill 

of ſale had been executed, or the exchequer tally, 1ſt, The 

great object of the bankrupt laws is to promote an equal diſtri- 

bution of the bankrupt's effects among his creditors ; for which 

purpoſe formerly after an act of bankruptcy was committed 

there was an abſolute ſtop put to the current of his property ; 

he could neither pay nor receive. The firſt relaxation from this 

ſtrict rule was made by 1 Jac. 1. c. 15. / 14. which provides 

that no debtor of the bankrupt ſhall be endangered for the pay- 

ment of his debt truly and 4on4 fide to any ſuch bankrupt before 
knowledge of the act of bankruptcy; therefore without this 
protecting proviſion a bond fide payment made to a bankrupt 

would not have prevented the aſſignees from recovering the ſame 

debt again, Alſo if a man received money from a bankrupt af- 

ter an act of bankruptcy he was obliged to refund it to the aſ- 

Ggnees ; therefore the 19 Geo. 2. extended the ſame benefit to 

perſons who received money in payment from the bankrupt 

without notice, after an a& of .bankruptcy, as the ſtatute of 

James had before given to ſuch as paid money without notice. 

Indeed by this ſtatute it is not ſufficient that the party receiving 

the money does not know of any act of bankruptcy committed ; 

for if he even know tbat his debtor is in inſolvent circum- 

| 3 ſtances, 
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ſtances, his receipt will not be protected by the ſtatute. It 
cannot be pretended that all other perſons except bankers would 
not be liable to pay the whole ſum received, after notice of an 
act of bankruptcy, over to the aſſignees: then upon any princi- 
ple can the caſe be varied becauſe the defendants are bankers ? 
The words of the ſtatute are as general as poſſible; there is no 
exception in favour of bankers; nor could it be otherwiſe ; for 
then a bankrupt would be able to defraud all his creditors, and 
diſpoſe of his property through his banker in whatever manner 
he thought proper, although he could not do it by himſelf. 

The principle contended for would be a virtual repeal of the 
bankrupt laws. If actions had been brought againſt: the de- 
fendants for refuſing to pay theſe draughts, the bankruptcy of 
Mrs. Tyler would have been a good ground of defence. A banker 
ought not to be in a better ſituation than a ſheriff who has mo- 
ney in his hands belonging to a bankrupt after notice of an act 
of bankruptcy: if, after ſuch notice, he pay it over to a cre- 
ditor, he does it at his peril; and therefore he 1s obliged to 
come to this court for their protection. And yet a ſheriff is a 
public officer, and obliged to act; whereas a banker voluntarily 
puts himſelf into that ſituation. adly, As to the liens; the ob- 
jection that they were not allowed can afford no ground for a 
new trial: at moſt, the defendants would only be entitled to 
have the amount in damages deducted out of the ſum for which 
the verdeCt is taken, in caſe the court ſhould think they ought 
to be allowed. But in fact there is no pretence whatever for 
ſetting up theſe liens. There was no evidence at the trial that 
the defendants had any depoſits in their hands previous to the 
act of bankruptcy ; they only reſted on the aſſignment, which 
was void. A bill of fale indeed of one of the ſhips was pro— 
duced in court, but it was a cancelled inſtrument. But even 
ſuppoſing the depoſits to have been, as the defendants ſtate, in 
their hands before the bankruptcy, that ought to have been 
proved at the trial; it was the very giſt of their caſe; and as 
they cannot therefore allege ſurprize, the court will not permit 
them to have a new trial on that ground (a) ; eſpecially as the two 
| perſons who join in the affidavit were themſelves examined at 
the trial. Non conſtat but theſe depoſits were placed in the de- 
fendants' hands in contemplation of an a& of bankruptcy, in 
which cafe they would be void on the ground of fraud: at leaſt, 
ſome memorandum ought to be ſhewn, explanatory of the 
92 (a) Vids 1 vol. 84, | 
purpoſe 
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' 1787. purpoſe for which they were left with them. There is ſtill leſs 
— reaſon for claiming a part of theſe liens, which ariſes from the 
Vexxon freight of the ſhip; for that was the intermediate earnings of 
"pry of the ſhip, and accrued - ſubſequent to the act of bankruptcy: 
There can be no lien upon rents and profits. On both grounds 
therefore the verdict ought to ſtand for the ſum claimed by the 
plaintiffs. pr | | 
Bearcroft, Wood, and Douglas, in ſupport of the rule.—This 
is a queſtion of conſiderable doubt in point of law, of great value 
to the parties, and of general importance to trade, which have 
always been allowed as ſufficient reaſons to induce the court to 
grant a new trial, in order that the caſe may be thoroughly in- 
veſtigated. The verdict in this caſe ſhews it to be of gteat 
value to the parties ; it is likewiſe of importance to the pub- 
lic that the law on this ſubject ſhould be underſtood, in order 
to which the queſtion ſhould be put in a way of being finally 
decided in the Houſe of Lords; and it is a new queſtion and 
of doubt, for no caſe has been cited to ſhew that a banker 
ſtands in the fame ſituation with other perſons in the conſtruc- 
tion of the bankrupt laws; and there are ſtrong reaſons for en- 
tertaining a contrary opinion, becauſe their peculiar fituation 
is ſuch that the law does not permit them to reaſon like other 
perſons. The general queſtion now to be confidered is whether 
a. banker, making the payments which the defendants have 
done in this caſe, is a debtor within the ſtatute 1 Fac. H. c. 1 f. 
the fourteenth ſection of which enacts That no debtor of the 
„ bankrupt ſhall be endangered for the payment of his or her 
debt truly and bond fide to any ſuch bankrupt before fuch 
„% time as he ſhall underſtand or know that he is become a 
. <* bankrupt.” The word © underſtand” here uſed muſt im- 
port not only a knowledge of the fact itſelf which conſtitutes 
the act of bankruptcy, but allo of the legal effect of it; other- 
wiſe the word © know” would have been ſufficient, It is con- 
tended that it is incumbent on a banker, who has notice of an 
act of bankruptcy, to refuſe payment of a draught to a bond fide 
creditor without notice, although he may have a large fum of 
money in his hands belonging to the drawer: but fo. many 
abſurdities would neceſſarily ariſe out of ſuch a propoſition that 
it cannot be ſupported, For he muſt. do it at the rifk of an 
action againſt himſelf, and. what is of ſtill greater importance to 
bim at the riſk. of his own! credit. He: cannot know whether 
4 | any 
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any commiſſion will ever be taken out, or if ſued out, whether 1787. 
it can be ſupported ; nor can any line be drawn with reſpect Wa” 
to the time beyond which a banker would not be juſtified in oy 
withholding the money. Theſe draughts, which were paid by the Haxxer. 
defendants after the bankruptcy, were drawn in favor of creditors 
who were ignorant of the bankruptcy, and to whom payment 
would have been good, if made by the bankrupt himſelf. And 
unleſs this verdict be ſet aſide, there will be an unjuſt increaſe 
of the bankrupt's eſtate, becauſe otherwiſe theſe creditors would 
have proved their debts under the commiſſion. Bankers cannot 
be ſaid to have the diſpoſition of the money which is placed in 
their hands; it is depoſited with them as in a place of ſecurity, 
from whence it may be taken at pleaſure by the perſon really en- 
titled. Suppoſe money be paid into the hands of a ſervant in 
the abſence of his maſter, who had committed an act of bank- 
ruptcy within the knowledge of the former; if the ſervant pay 
the money over to his maſter's order, he cannot be liable to an 
action by the aſſignees. Or a banker may be conſidered in the 
character of an agent, and may be thus protected in the payment 
of juſt debts. If he be the agent of the aſſignees in receiving 
money for their uſe, he muſt equally be conſidered as their agent 
in paying it over. 1 Ak. 126. And this being an equitable 
ation, the court ought to make eyery allowance which a court 
of equity would have done. 2 Burr. 942. It has been ſaid that 
a creditor, a payee of a bill of exchange drawn by the bankrupt, 
cannot maintain an action againſt a banker, after notice of an 
act of bankruptcy, to recover money in his hands belonging to 
the bankrupt: but the act of bankruptcy would be no anſwer 
to ſuch an action, for the property is not deveſted out of the 
bankrupt till the commiſſion and aſſignment. Then, if it may 
be recovered in an action, the banker may pay it voluntarily; 
for every payment is good which the law would have com- 
pelled. And this further inconvenience would ariſe from per- 
mitting bankers to refuſe paying the money of their creditors 
under the pretence of a ſecret act of bankruptcy having been 
committed by them, that it would produce many commitlions 
of bankrupt which would not otherwiſe be ſued out. But if 
the court ſhould be of opinion with the plaintiffs upon the 
queſtion of law, there are other grounds upon which the defen- 
dants are entitled to a new trial. Firſt, upon the ground of a lien 
on the depoſits : theſe were left with the defendants as a ſe- 
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curity for money advanced by them to the bankrupt, the pro- 


fits of which they have -not begn allowed in the verdict which 
has been given againſt them. Whether or not the pledges were 
originally left with the defendants expreſsly as a ſecurity be- 
fore the bankruptcy, though not formally aſſigned till after- 
wards, is a queſtion for the conſideration of the jury; and as 
that queſtion has never been ſubmitted to them, that alone is a 


ſufficient reaſon for ſending the caſe back again to be recon- 


ſidered, At the trial the defendants came prepared to litigate 
the act of bankruptcy, the knowledge of it by them, and 
the validity of the aſſignment. They ought not therefore now 
to be precluded from enquiring into that which appears to be 
a ſubſtantial defence to part of the plaintiffs' demand. Theſe 
depolits could not be produced by the defendants at the trial, 
becauſe they were delivered up to the bankrupt at the time of 
the aſſignment: and if any receipt or acknowledgment paſſed, 
it muſt havMeen given to the bankrupt, which likewiſe ac- 
counts for the non- production of any memorandum concerning 
them. Theſe depoſits are equal to a ſale in equity, therefore 
the defendants were entitled to the freight of the veſſel. If this 


queſtion aroſe in a court of equity, the defendants would un- 


doubtedly be entitled to theſe pledges as a ſecurity pro tanto. 
It is true indeed that the defendants afterwards gave them up 
on taking the aſſignment : but, that aſſignment being void, the 
lien revived. At all events as the plaintiffs acknowledge that 
the jury have given 2064. J. more than was due, the defendants 
are entitled to a new trial on that ground. And if the court 
ſhould be of opinion that a new trial ought to be granted on 


either of the two latter grounds to correct that part of the ver- 


dict, the value of the ſum in litigation and the importance of the 
queſtion will induce them to grant it generally. 

ASHHURST, J.— The two grounds on which the preſent ap- 
plication for a new trial is made are, firſt, that the defendants 
are entitled to an allowance for the money which they paid on 


the bankrupt's draughts, though ſubſequent to an act of bank- 


ruptcy committed by her, and full knowledge of it by the de- 
fendants; and ſecondly that they are entitled to the produce of 
the depoſits, on which they claim a lien antecedent to the act 
of bankruptcy. The firſt of theſe points ſuppoſes the verdict to 
have been given againſt law; the ſecond is raiſed on an allegation 


of ſurprize at the trial. Now with regard to the firſt of theſe 


points 
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5 points; it has been argued that if the caſe involve in it a queſtion 
of doubt, of great value, or of general importance, it is a ſufficient 
ground for granting a.new trial; and that in the preſent caſe all 
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theſe ciccumſtances concur. But if it be not a matter of doubt, 3 


the greater the value, the leſs reaſon is there for granting a new 
trial; becauſe the plaintiffs would be ſo much longer deprived 
of the fruits of the verdict to which they are entitled. There 
can be no doubt in this caſe; for it is extremely clear that no 
payments, made either by or to a bankrupt, are protected by 
the ſtatutes of 1 Fac. 1. c. 15. and 19 Geo. 2. c. 32., when the 
party either paying or receiving has knowledge of an act of 
bankruptcy committed. Here the act of bankruptcy was known 
to the defendants. Then is there any thing in the particular 
ſituation of the defendants to exempt them from the general 
law on this ſubject? No argument which has been urged has 
raiſed the ſmalleſt doubt in my mind; for I cannot conceive 
why a banker ſhould be in a different ſituation fm the reſt 
of the king's ſubjects in the conſtruction of theſe ſtatutes. It 
has been ſaid that the defendants were bound to pay over the 
bankrupt's money: but the queſtion is whether or not this was 
the bankrupt's money; and whether it was not known to them 
that it was not. Every man is equally bound to know the 
law ; therefore the defendants muſt have known that a perſon, 
who has committed an a& of bankruptcy, is not a free agent, 
and has no longer the diſpoſition of his property. They knew 
that they were not bound to anſwer the bankrupt's draughts; they 
muſt have known that they were doing an illegal act, and were 
aſſiſting in committing a fraud on the reſt of the bankrupt's cre- 
-ditors ; the ſpirit of the bankrupt laws being an equal diftribu- 
tion of the effects of the bankrupt. So that theſe defendants, 


who haye taken upon themſelves to pay particular creditors the 


whole of their demand out of that fund which ought to have 
been equally diſtributed to all, are not entitled to any favor. 
A ſecond queſtion has been made with regard to the produce 
of the depoſits, the allowance of which the defendants claim 
in reſpect of the lien which they had on them previous to the 
bankruptcy, If that matter had been clearly made out at the 
trial, I have no doubt but that the defendants would have 
been entitled to the allowance. But the queſtion is whether 
we ought to interpoſe now, as the defendants were aware at 
the trial that it was incumbent on them to eſtabliſh that fact; 
for they produced the aſſignment of the 19th of May: but 
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failing in that defence at the trial, they now fet up another 
ground, namely, that they have an equitable lien; inaſmuch 
as the depoſits, which were the conſideration of that aſſignment, 


were in their hands before the bankruptcy. Now it is material 
to conſider whether, in a caſe fo circumſtanced as the preſent, 
where a party, who has a defence which he knows is neceſſary 
to be eſtabliſhed at the trial, but, neglecting to make uſe of 
that, relies upon another in which he fails, ſhall afterwards be 
permitted to avail himſelf of the firſt as a ground in this court 
for a new trial : fuch applications ſhould be cautiouſly admitted, 
as it would be a great inlet to perjury. Therefore on both 
grounds I am of opinion that a new trial ought not to be granted. 
BuLLER, J.—lIt is a great perſonal ſatis faction to me that this 
matter has been brought before the court. Motions for new 
trials have been very much encouraged of late years, and I ſhall 
never diſcourage them; for nothing tends more to the due ad- 
miniſtration of juſtice, or even to the ſatisfaction of the parties 
themſelves, than applications of this kind. The court and the 
counſel are enabled to confider the queſtion more fully than they 
could do in the hurry of buſineſs at N/H Prius. The grounds 
which have been mentioned by the defendants' counſel have 
frequently been allowed and ought always to govern the court in 
granting rules to ſhew cauſe why there ſhould not be a new 
trial, But there is a wide difference between the reaſons which 
ought to induce the court to grant ſuch rules, and thoſe which 
are ſufficient to grant new trials. It is well known that in this 
court a rule to ſhew cauſe why there ſhould not be a new 
trial is granted for little more than aſking, if any plauſible doubt 
can be ſtated : but if this were to be followed up by making the 
rule abſolute on the ſame grounds, it would be great injuſtice to 
the parties, and would tend to multiply litigation to an enor- 
mous degree. Value alone is not a ground for granting a new 
trial, although it frequently weighs in granting a rule to ſhew 
cauſe, The queſtion in this ſtage of the buſineſs is, whether 
on any part of this caſe there is a ſerious ground for doubt. 


| The preſent motion has been made, not on the ground of tur- 


priſe, or on any new diſcovery made ſince the trial, but becauſe 
the defendants have made a miſtake at the trial, and have not 
availed themſelves of an advantage, to which they were entitled, 
if in point of fact they could have made it out. The ſecond 


ground is that there was a miſtake in point of law; for that the 
1 defendants 
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defendants are not within the meaning of the bankrupt laws, 
and that they are entitled to deduct thoſe payments which they 
made to the bankrupt's creditors ſubſequent to notice of the 
act of bankruptcy. Theſe are the two great points: for as to 
another which has been made in the courſe of the argument, I 
think it hardly deſerves a ſerious anſwer. This is not like the 
caſe put in the courſe of the argument, that if the aſſignees ad- 
mit the receipts by the defendants to be good, conſidering them 
as agents, they ſhall likewiſe be conſidered as agents with re- 
ſpect to the payments made by them. The caſes in which that 
objection has been allowed are where money has been levied un- 
der an execution, and paid over to the party; but there the 
whole is one act. If the ſheriff had a right to levy money un- 
der an execution, he was bound to pay it over to the party at 
whoſe ſuit the execution ifſued, and therefore it was deemed in- 
conſiſtent to ſay that the ſheriff levied the money legally but paid 
it illegally. But there is no inconſiſtency in this caſe ; the law 
ſays that what the defendants received from the bankrupt after 


the bankruptcy is the property of the aſſignees; and they have 


a right to demand it as money received to their uſe; but it is 
impoſſible to ſay, on this evidence, that the aſſignees have given 
the defendants a power, or even conſent to pay the money in 
queſtion to the particular creditors. Then laying that out of 
the caſe, I will firſt conſider the queſtion of law, whether the 
defendants, as bankers, are within the two ſtatutes of Fac. 1. and 
Geo. 2. It is admitted, and it is clear from the ſtatutes, that 
the legiſlature have expreſſed themſelves in the moſt general 


terms; they ſpeak of perſons in general; and therefore if there 


be any exception in favour of bankers, it is incumbent on the 
court to find out ſome clear ground for the diſtinction. It was 
firſt ſaid that the defendants were not debtors of the bankrupt: 
but that cannot be ſuſtained on any ground ; for if a merchant 
pay 1000/7. into a banker's hands, he is a debtor for ſo much, 
and, if he refuſe to pay it on demand, may be arreſted for it: and 
the merchant has the ſame common remedy to recover it, which 
every creditor has againſt every debtor. As to the word “' un- 
derſtand,” which is uſed in the ſtatute of James, and which has 
been commented upon, it is too much to ſay that it can become 
a queſtion, whether a party did or did not know the law : if he 
underſtand the fact, that is ſufficient ; he muſt know the law, 
and is bound by the conſequences. It often happens that crimi- 
f : Ii | nals 
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1787. nals are tried fon facts, the legal conſequences. of which they 

— did not know; this is more particularly the caſe where the of- 

Vexxon fence is created by a new ſtatute : but if the facts be clearly eſta- 

11 12 bliſhed againſt them, they muſt abide by the conſequences. Ig 

| deciding this caſe it is material to conſider, firſt, the fituation 

in which the defendants ſtand, and ſecondly, to what a vaſt ex- 

tent the propoſition contended for by them wauld lead, if it 

were permitted to prevail in this inſtance, The defendants are 

not mere bankers. It does not neceſſarily follow that a banken 

ſhould know the ſituation of thoſe who employ him, and if he 

has no notice of their inſolvency, he will be protected in the 

payments which he makes to them. But theſe defendants, who 

were creditors of the bankrupt to a large amount at the time of 

the bankruptcy, had the fulleſt notice of the inſolvency and 

bankruptcy; and they endeavoured to prop the credit of the 

bankrupt in order to ſave themſelves. The conſequences of the 

propoſition contended for by the defendants' counſel would be 

that if a creditor gave notice to a banker, in dire& terms, that 

the debtor had committed an act of bankruptcy, that a docquet 

had been ſtruck againſt him, and according to a part of the argu- 

ment, that he had even been declared a bankrupt, yet if no aſſigu- 

ment were executed, the banker might continue te pay the 

draughts of the bankrupt. Such a propoſition cannot be ſup- 

ported; therefore I have not the ſmalleſt doubt on the queſtion 

of law. The caſe put at the bar with reſpe&t to a ſheriff 

is not inapplicable: the courts have ſaid that ſheriffs be- 

ing + miniſters of juſtice are entitled to the protection of the 

courts if they act honeſtly : but it has always been held as clear 

law, that if a ſheriff, after notice of a bankruptcy, proceed ta 

levy, though no commiſſion be taken out, he muſt do it at the 

| oi peril of anſwering to the aſſignees. But a banker cannot be in a 

-\ more favourable light than a ſheriff, becauſe ke voluntarily puts 
11 himſelf into that ſituation. | 

The next queſtion is, whether in point of fact there has been 

any miſtake in the verdict: now, excepting as to the 2064“. 

which is allowed to be a miſtake in figures, this depends prin- 

cipally on the affidavit. But ſuppoſing the defendants to be 

right, it only impeaches the verdict for 1450/. For as to one 

of the ſecurities for one of the ſhips, which came into the de- 

fendants' hands after the a& of bankruptcy, there can be no pre- 

tence for a lien on that. Then are the court warranted in 


ſaying 


3 2 4 - 
7 
= , a. 7 2 
2 
I ——ä—ô—R — 1 — mt 
= ” IIS. <a ACS PC CO AE _ 
5 


- 
* — - — 
P_ - = 
—. bo 2 
Mans 2 
2 ** Be 
2 5 r 7 
- 
— — 2 — 5. 
2 
© ” — _ 
—— - 
I RD WS 


IN THE TWENTY-EIGHTH YEAR OF GEORGE III. 


fayivg poſitively, from -the affidavits, that the deſendants had 
part of theſe ſecurities in their hands previous to the act of 
bankruptcy? It is ſworn that the bankrupt was in the habit of 
drawing on the defendants to a large amount, and that the fre- 
quently depoſited ſecurities with them. The ſecurities in queſ- 
tion, it is ſaid, were put into the defendants' hands for money 
over-drawn, or to be over-drawn. But even if we were at liberty 
to reſt entirely on the defendants' account, it is by no means ſa- 
tisfaftory.; becauſe they ought to have known the exact time 
when thoſe ſecurities were depoſited in their hands: there 
muſt have been ſome entry in the defendants' books concerning 
them; but none ſuch has been ſtated. Again, it is left very 
looſe on theſe affidavits, whether theſe ſecurities were given for 
money then due, or which was afterwards to become due: if 
the latter, as theſe draughts were paid after the bankruptcy, 
without any previous obligation on them, that would not aſſiſt 
them. With reſpe& to what was ſworn by the attorney at the trial, 
that on the 2d of May inſtructions were given to him to prepare a 
legal aſſignment; that is not fufficient; for it does not appear 
from thence that the depoſits were left in the defendants' hands 


as a ſpecific ſecurity before the bankruptcy. Therefore I am of 


opinion that we ought not to grant a new trial, 


GRosE, }.—l agree with the defendants' counſel reſpecting 
the grounds of moving for new trials, and alſo with what has fallen 
from the bench reſpecting the true grounds for granting them. 
It is not ſufficient that a cauſe is of value, or of importance 
but it mult alfo involve in it a doubt to induce us to grant a new 
trial, The ſuitors frequently derive great benefit from having their 
cauſes thoroughly inveſtigated on ſuch motions ; for it often hap- 
pens from ſome accident that complete juſtice is not done at NiS 
Prius: but on conſidering the matter afterwards in court, unleſs 
it appears to be of doubt, it would be unjuſt to ſend the parties 
to another trial, The preſent queſtion is of value and of im- 
portance, but of no doubt: and as to the miſtake in the figures, 
there is no occafion to ſend the cauſe back again to the jury on 


that ground, fince it may be corrected by the Judge's notes, and 


the plaintiffs are ready to remit the difference in damages. 
Another ground for a new trial which has been made in this 
caſe is on a miſdirection in point of law: it is urged that above 
nine thouſand pounds ought to be deducted out of the ſum re- 
Covered, on the ground that the defendants, as bankers, having 
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paid the bankrupt's draughts in favour of creditors to that amount, 


are not to be conſidered as debtors within the ſtatute of James 
the Firſt (4). But why not? The words of that ſtatute are ge- 
neral and clear. Bankers are ſubject to the bankrupt laws; and 
are liable to be ſued, and to every proceſs and conſequence 
which any other man is who has received the money of another, 
and withholds it, If there be any hardſhip in their particular 
caſe, as has been ſaid, the legiſlature muſt remedy it. But this 
is a general law; and if the legiſlature had intended to make any 
exception in favour of bankers, they would have expreſſed them- 
ſelves to that effect. Then it is ſaid that they are to be conſi- 
dered as mere ſervants, and that the money is merely depoſited 
with them as a place of ſafety, from whence the identical money 
may be taken by each individual who has ſo left it: but if that 
were ſo, and a banker had no other property than what might 
be thus depoſited with him, and a commiſſion of bankrupt were 
to be taken out againſt him, a creditor for work and labour 
would not be entitled to receive any thing under the commil- 
ſion, as every perſon would be entitled to take his own money, 
But that is not the caſe; and therefore a banker is a debtor as 
much as any other perſon is who receives the money of another. 
So that there does not appear to have been any miſdirection. 
Another reaſon which has been urged for a new trial is on the 
ground of ſurprize, for that the defendants only went to the trial 


prepared to diſpute the bankruptcy of Mrs. Tyler, their knowledge 


of it, and the aſſignment. This does not appear to have been a 
miſtake of the counſel, but of the parties themſelves ; for the 
queſtion relative to the lien being entirely within the knowledge 


of the defendants, they ought to have inſtructed their counſel to 


rely upon it. But they choſe to rely ſolely on the aſſignment; 
and having failed in eſtabliſhing that point, they now ſet up an 
equitable lien on the ground of the ſecurities having been depo- 
fited in their hands for debts previouſly due : now that does not 
clearly appear from the affidavits, for they are ſtated to have 


been depofited ©* for money over-drawn or to be over-drawn ;' 


but whether for the one or the other does not appear; it might 
have been for either; and in all probability it was as a ſecurity 
for the latter, ſince the affidavits go on to ſtate that on the faith 
of theſe depoſits the defendants had advanced divers ſums of 


. Y (% 1 Fac, 1. c. 15. J. 14. 
1 money. 
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money. Indeed if theſe depoſits had been made for a debt ante- 
cedently due, it would have been right and legal to have allowed 
the lien: but if that had been the real fact, the defendants 


might eaſily have ſhewn it. Therefore I cannot ſay that on the 


ground of ſurpriſe there ſhould be a new trial ; particularly as 
two of the witneſſes, who were examined at the trial, and to 
whom the whole of this tranſation was known at that time, 
join in the affidavits. 

Rule diſcharged. 


Davies againſt PIERCE and Others (a). 


HE Court, having laſt term determined that the bill of 

exceptions in this caſe was properly tendered, and that 
the evidence ought to have been received at the Great Seſſions 
at Cardigan, from whence this caſe came, ordered the caſe to 
ſtand over, in order to conſider what judgment ought to be 
given. And now a venire de novo was awarded into Here- 
fordſhire. 

ASHHURST, J.— There being no adjudication upon this ſub- 
ject in point, we can only form our opinion upon the ſenſe and 
juſtice of the caſe. As the jury have not exerciſed any judgmen 
upon the whole of the queſtion, it ought to be ſubmitted to 
them for their conſideration ; and without their intervention we 
cannot give a final judgment on this record. 


BULLER, ].—As we have pronounced judgment in favor of 


the bill of exceptions, it remains to be conſidered what is to 
be done next. Now unleſs ſome extraordinary reaſons be urged 
to the contrary, I have not the leaſt doubt but that a venire de 
novo mult be granted; for if it be not, the conſequences would 
be ſuch as could not be ſupported in a court of law. When we 
held that this evidence ſhould have been received, we did not 
determine that it was concluſive, but only that it ought to have 
been ſubmitted to the jury. What effect it would have had on 
their minds it is impoſſible for us to ſay; perhaps they might 
Have totally diſbelieved the evidence offered, or might have 
thought that it did not outweigh the contrary evidence. It 
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(a) Vide ſab. 53. 
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ſeems to.me therefore to be impoſſible that we can do otherwiſe 


than grant a venire de novo (a). 


A ſuggeſtion having been entered upon the record that Car- 


z 


diganſhire, where the trial was had, was out of the juriſdiction 


of the court, the venire de novo was awarded into 
as being the next Exgliſb county. 


(a) A wenire de novo may be granted 
where the jury are improperly choſen, or 


there is any irregularity in their being re- 


turned. 6 Co. 14. Sty. 307. 2dly, Where 
the jury have improperly conducted them- 
ſelves. Bro. title Proceſs, pl. 72. Hil. 8 Hen. 7. 
rot. 3. cited in 2 Stra. 887, 3dly, Where 
the declaration conſiſts of ſeveral counts, and 
the jury give general damayes, and it after- 


wards appears that one of them is defeQtive. | 


Eddewes v. Hopkins, Dougl. 361. Grant v. 
Aſtle, Doug!. 695. Athly, Where an im- 
perfect verdict is found. 2 Ro. Abr. 721. 
pl. 10. 722. pl. 16, 17, 18, 19. Love- 
day's caſe, 8 Co. 65, 5. Bro. Abr. title Ve- 
nire Facias, pl. 12. Dod v. Eaton, Sty. 64. 
Ratclyff v. Dudeny, Sty. 176. Swan v. Fen 
Horewood v. Holman, 2 


Bulſftr. 32. The King v. Sykes, Sir T. 


* 


— 


Herefordſhire, 


by 


Raym, 202. , The King v. Hayes, 2 Lord 
Raym. 1521. Kynaſton v. the mayor of 
Shreauſbury, 2 Str. 105 1. Haſwell v. Cha.” 
lie, 2 Str. 1124. Wells v. Parker, ante, 


1 vol. 783. [But in Street v. Hopkinſon, 2 


Str. 1055. it is denied that a court of error 


can award a wenire de mwvo.] 5thly, On a 


demurrer to evidence. Sty. 335. Wright v. 
Pyxder, Sty. 34. ſembl. 

And in 2 Lev. 236, after a bill of excep- 
tions not entered upon record, and a motion 
in arreſt of judgment, the court inclined to 
grant a new trial. But there is no inſtance 
before this in which a wenire de novo has 
been granted after a bill of exceptions. 
And in Fabrigas v. Moſftyn, 2 Black}t. 929, 
the court refuſed to grant a new trial on the 


point of law contained in a bill of excep- 
| tions then depending. 


BoxAaFovus againſ} WALKER, 


HIS was an action of debt for 20191. againſt the defen- 


dant, as marſhal of the Mar/halſea, for an eſcape. 


The 


firſt count in the declaration ſtated that the defendant vo/untari- 
ly ſaffered one Rybot, who was in his cuſtody at the plaintiff's 


ſuit in execution for 1009/. 105. to eſcape, 
Pleas, 1ſt. Nil debet. 


was for a negligent eſcape. 


The ſecond count 
2dly, As to 


the ſecond count, that Rybot, without the privity and conſent 
of the defendant and againſt his will, eſcaped, &c. and that 
the defendant freſhly and diligently purſued Rybot and retook 
him, and had and detained him in execution for the damages, 
Sc. at the ſuit of the plaintiff, and then and there continually 


action in her own name againſt the marſhal for the eſcape of a priſoner who is in execution on a judg- 
ment obtained by her as adminiſtratrix. A voluntary return of a priſoner, after an eſcape, before action 
brought, is equal to a retaking on a freſh purſuit : but it muſt be pleaded. Under a count for a voluntary 
eſcape, the plaintiff may give evidence of a negligent eſcape; and the plaintiff may plead a retaking on 2 
freſh purſuit to ſuch a count, without traverſing the voluntary eſcape. An eſcape from the Rules of the 
Ling Bench priſon without the marſhal's knowledge is not a voluntary eſcape. 


from 
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from thenceforth until now hath detained and till detains him 1787. 
for the cauſe aforeſaid. 3dly, As to the ſecond count, tht 
Rybot eſcaped without the privity or confent and againſt the Boxarovs 
will of the defendant, and before the defendant had any notice 4 
of the eſcape, . on the 4th November in the 27th year. &c. 

the ſaid Rybot into the defendant's cuſtody without the know- 

ledge of the defendant returned and continually after ſuch re- 

turn hath been detained in execution, &c, Replication, that 

the defendant did not freſhly and diligently purſue Rybzr, in 

order to retake him, &c, And, as to the third plea, that Rybor 

was not continually after his return detained in the defendant's 

cuſtody in execution; and iſſues thereon, 852 8 

At the trial of this cauſe before Buller, J. at the Sittings at 
Weſtminſter after laſt term, it appeared that Rybo? had been 

taken in execution on a judgment obtained againſt him by the 

plaintiff, as adminiſtratrix of her huſband, and regularly commit- 

ted to the cuſtody of the marſhal. The ca. /a. was indorſed to 

levy 3441. beſides ſheriff's fees, &c. Rybot, who had the liberty 

of the rules of the priſon, was proved to be out of them on three 

ſeveral days, the laſt of which was on the 3d of November laſt ; 

but on the defendant's hearing that the priſoner had eſcaped be- 

yond the rules, he was put in cloſe cuſtody on 4th November 

before the action was brought. The defendant's counſel firſt 

objected that this action ought to have been brought by the 
plaintiff, as adminiſtratrix, becauſe the judgment on which the 

party had been committed in execution was obtained by the 

plaintiff as adminiſtratrix of her huſband ; and ſecondly that the 0 
plaintiff could not give a zeg/igent eſcape in evidence under the 
firſt count, which was for a vo/untary e/cape : but the Judge over- 
ruled both objections ; the latter on the authority of Sir Ralph 
Bovy's caſe (a). It was then contended on the part of the de- 
fendant that though the plaintiff was entitled to recover, yet that 
the jury were not bound to give the whole ſum demanded, though 
it were an action of debt; and that, if it could be left to their 
. diſcretion under the circumſtances of the caſe, they would only 
give nominal damages: but the learned judge was alſo of opi- 
nion againſt him on this point, and directed the jury to al, a 
verdict for the . for 344“. 


(a) 1 Ventr. 211, 217. 
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FErfeine obtained a rule to ſhew cauſe why there ſhould not 


be a new trial. Firſt the action ought to have been brought 


by the plaintiff, as adminiftratrix ; and he cited Mate v. Briezs, 
1 Ld. Raym. 35. where this point was ruled. | Per Curiam. That 


caſe cannot be law (a): the inſtant the plaintiff recovered 


a judgment againſt Rybor, it became a debt due to her on re- 


cord, and was aſſets in her hands; for which it was not 
neceſſary to declare as adminiſtratrix.] Secondly, by the evi- 


dence this appeared to be a negligent, and not a voluntary, 


eſcape; and therefore could not be given in evidence under 


the firſt count. By the 8 & 9 V. z. c. 27, the marſhal 
has a right to ſuffer a priſoner to go within the rules of the 
priſon ; ſo that in this caſe the-defendant ſtands in the ſame 
ſituation as if the priſoner had eſcaped over the walls of the 
priſon. And by the 6th ſection of that ſtatute, the marſhal 
has a right to retake a priſoner on freſh purſuit, but it provides 
that he ſhall not give ſach matter in evidence unleſs he plead 
it ſpecially. Now here the defendant has pleaded a retaking on 
freſh purſuit to the negligent eſcape. But as he could not 
plead it-to the voluntary one, it ſeems abſurd that the plaintiff 
ſhould be at liberty to give in evidence a negligent eſcape under 
that count. This then muſt be conſidered as if there were 
only one count for a negligent eſcape, in which caſe the defen- 
dant was entitled to a verdict; becauſe Rybo7 was in priſon be- 
fore the action was brought. The caſes of Hawkins and Another 
v. Plemer and Another (5), Boyton's caſe (c), and Ridgway 
caſe (d), clearly prove that a ſheriff is excuſed for a negli- 
gent eſcape even in execution, provided he take the priſoner 
on freſh purſuit before action brought. And the number of 
eſcapes in this caſe cannot vary the queſtion, as Rybor was in 
ſafe cuſtody before the commencement of the preſent action. 
If then the marſhal be excuſed by retaking a priſoner, who has 
eſcaped, on freſh purſuit, it ſeems abſurd that he ſhould not 
be equally juſtified by the voluntary return of the priſoner be- 
fore action brought; becauſe he might return before the mar- 
ſhal had notice of the eſcape. Thirdly, enen ies this 


(a) Vide Glover v. Kendal, 1 Lutw. | But Crawford v. Whittal, Dengl. 4. u. J. 
893. Brooks v. Cooke, 1 Show. 57. Carew | agrees with this opinion. | 

v. Brau bion, Lane 79. Torwnley v. Steele, (b) 2 Black. Rep. 1048. 

Hutt. 79. Martin v. Henley, Sty. 232. (c) 3 Co. 44. 

Holdin Ve Sutton, 1 Ld. Raym. 6g8. contra, a) 3 Co. 52. 
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was an action of debt, the jury might have given leſs damages 
than th: whole ſum demanded. If this had been an action on 


129 


1787. 
— — 


the caſe for the ſame cauſe, it is admitted that the jury might Boxarovs 


have given only nominal damages. Then it is ſtrange that the 5 7 


nature of the action ſhould alter the right of the parties or the 
law upon the ſubject. Though formerly the courts were rather 
ſtrict in actions of debt, yet there has been a great relaxation in 
modern times: and now it is not neceſſary that the plaintiff 
ſhould recover the whole ſum demanded (a). But even if there 
be no relaxation of the ſtrict original rule, this verdi& is wrong; 


for the jury ſhould have given the whole ſum declared for, 


namely, 2019/. or nothing. If the jury were at liberty to give 

344 J. which is leſs than the whole ſum demanded, they ought 
not to have been prevented from exerciſing their own diſcretion, 
in which caſe they would only have given nominal damages. 
Therefore the defendant is entitled to a new trial on this 
ground; for a verdict for too little is as irregular as a verdict 
for too much. 

BuLLER, J.—The diſtinction between an action of debt and 
on the caſe is this; at common law an action on the caſe only 
lay againſt the ſheriff or gaoler for an eſcape, in which caſe the 
creditor might recover damages for the officer's miſconduct ; 
but ſtill he had a right to recover the debt againſt the original 
debtor, But the ſtatutes gave an action of debt againſt the 
ſheriff or gaoler to recover at once the ſum for which the pri- 
ſoner was charged in execution. Now thoſe being athmative 
ſtatutes did not take away the common law remedy ; ,ſo that 
the creditor has his election: but if he adopt the latter, he 
muſt recover the whole ſum (4). But the only point on which I 
had any difficulty is, whether a voluntary return of the pri- 
ſoner before aQion brought be not equivalent to a retaking on 
a freſh purſuit. There is a ſtrong caſe to rhis effect in 
Comyns (c), where the priſoner's return before action brought 
was held tantamount to a retaking on a freſh purſuit, It is 
not indeed ſtated in that caſe whether it was after the return of 

the writ, though it appears that the priſoner was in execution. 
' Bearcroft, Bower, and Gibbs, ſhewed cauſe againſt the rule; 
and, with reſpe& to the ſecond objection, contended that, as 
between the creditor and the marſhal, this muſt be taken to 


(4) Vide 2 Black, * 1221. :Dougl. 6. (5) 2 Black. Rep. 1048. 
703. 3. 4. | (c) Chambers v. Gambier, Com. Rep. 554. 
| L1 | be 


ALKERs 


130 


1787. 


NO ot Med 


Bor Axrous 


again ft 
WALEER. 


CASES IN MICHAELMAS TERM 


be a voluntary eſcape. For though the rules are to ſome 
purpoſes conſidered as the walls of the priſon, yet the mar. 
ſhal may permit a voluntary eſcape even from the walls of 
the priſon; as if he were to put a priſoner into a room mani. 
feſtly inſecure. Now by giving the priſoner the rules of the 
priſon without placing any guard over him, he knowingly and 
willingly afforded the priſoner an opportunity of eſcaping. And 
the ſtat. 8&@ g FV. z. c. 27. which is relied on makes no dif- 
ference in this caſe; for though the iſt ſection enacts that the 
marſhal ſhall keep the priſoners within the walls of the priſon or 
the rules thereof, yet no authority to the marſhal can be inferred 
from thence to permit a priſoner to go at large within the rules 
without a guard to attend him. But the very reverſe is to be 


collected from the ſtatute, which ſays that the marſhal Ha 
keep the priſoners within the walls or rules, There is nothing 


compulſory on the marſhal to grant the rules of the priſon ; he 
mult exerciſe his own diſcretion, and it is at his peril that he 
does it. And though the marſhal may take ſecurity on the 


priſoner's obtaining the rules, yet there is no privity in that 


reſpect between him and the creditor. And there can be no 


hardſhip on the marſhal's being reſponſible in theſe caſes, be- 
cauſe he ſhould take care to have a ſufficient ſecurity. But if 
this cannot be conſidered as a voluntary eſcape it is immaterial 
in the preſent inſtance. *- For the calc in Yenrzs is deciſive that 


the defendant might have pleaded to the firſt count, which was 
for a voluntary eſcape, that he took the priſoner on freſh pur- 
ſuit, without traverſing the voluntary eſcape. But as he has 


not pleaded that matter to the firſt count, the evidence of re- 


taking on freſh purſuit was inadmiſſible on the general iſſue; 


and then the plaintiff is entitled to retain the verdict, As to the 


third objeQtion : ſtrictly ſpeaking perhaps the verdict ſhould 


have been taken for the whole debt; though the plaintiff could 


not have levied under the execution more than was really due. 


At the trial it was contended on the part of the plaintiff that 
ſhe was entitled to the ſheriff's fees of poundage upon the 
execution; becauſe ſhe might have recovered that ſom againſt. 


the priſoner himſelf, But the judge being of a different opi- 


nion, the preſent verdict was taken under his direction. But 


if that be not correct, it is not now too late to move to enter up the 
verdict according to the real truth of the caſe, as the iſſue is 
found for the plaintiff, At all events the defendant cannot 

. 4 | | urge 
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urge it as # ground for a new trial; he cannot complain that 
any injuſtice has been done to him, becauſe the plaintiff has 
recovered too little againſt him: and if this be a defect, it is an 
error upon the record itſelf, of which the defendant may take 


advantake by moving in arreſt of judgment. 

The counſel in ſupport of the rule were ſtopped by the 
court. 
; ASHHURST, J.— This muſt be conſidered as a negligent, 
and not as a voluntary, eſcape ; for by the 8 @g . 3. the 
rules are to all intents ahd purpoſes the ſarne as the walls of 
the priſon. On the whole there appears to have been a miſ- 
take by confounding the different counts in the declaration. 
And as the plaintiff is at liberty to give a negligent eſcape in 


evidence under the count for a voluntary eſcape, the defendant 
ought to have the liberty of pleading de novo, in order that he 


may put that upon the record, which appears to be a good de- 
fence for him ; and the plaintiff may have liberty if he pleaſe 
to amend his declaration. 


BULLER, J.—It is impoſſible to conſider this as a voluntary 


eſcape. The eſcape is not voluntary unleſs it be with the conſent | 


or by the default of the marſhal : but his allowing the rules of 
the priſon is no default in him, becauſe the law has given a ſanction 
to it; and it cannot be inferred from thence that he conſented to 
the priſoner's eſcape, becauſe he took ſecurity that the priſoner 
ſhould not go beyond the rules, and immediately on his return 
the defendant confined him in cloſe cuſtody ; therefore this muſt 
be taken to be a negligent eſcape. As this record ſtands, the 
plaintiff is entitled to a verdict, and fo far it is right; becauſe the 
marſhal on the general iſſue could not give evidence of freſh pur- 


ſuit. But at the trial the law was miſtaken by the counſel on both 


fides and by myſelf. It*was contended on the part of the plain- 
tiff, that this was a voluntary eſcape, which was denied by the 
defendant's counſel, both of them going on the miſtaken idea 
that a voluntary eſcape was material to be proved on the firſt 


iſſue ; at firſt I fell into the ſame miſtake, but on recollecting the 


caſe in Ventris 1 ruled otherwiſe. Now in a caſe of this ſort, 
where both parties were in an ercor at the trial, there is no ob- 
jection to the court's interpoſing to let them into the juſtice of 
the caſe, which can only be effected by granting a new trial, 

with liberty io amend the pleadings. With reſpect to the other 
objeQtion ; z a queſtion has been raiſed, whether the plaintiff was 
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entitled to recover the whole penalty, and to levy under that the 


fore enacts that the creditor ſhall recover againſt the gaoler 


| preſs terms only mentions the warden of the Fleet; but that 


_ Ghilling is frequently ſufficient ; ; for many caſes ariſe of great 
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poundage and fees of execution. I am clearly of opinion that 
the plaintiff was not entitled to recover the whole of the penalty. 
This action of debt depends on two very old ſtatutes, which 
never have nor can. be conſtrued literally ; the firſt of which 
is Weſtm. 2. (a) which is entitled“ The maſters' remedy againſt 
their ſervants, and other accomptants.” If we were to ſtop here, 
this caſe would not come within it: but then it enacts Let the 
« ſheriff take heed that he do not ſuffer him (the priſoner) to 
go out of priſon, and if he do, and be thereof convict, he ſhall 
e be anſwerable to his maſter of the damages done to him by ſuch 
« his ſervant, according as it may be found by the country, and 
„ ſhall have his recovery by writ of debt.“ This ſtatute there- 


thoſe damages which he has ſuffered by his ſervant. And this 
ſtatute, by a liberal conſtruction, has been held to extend to all 
caſes. The next is the ſtatute of 1 Ric. 2. c. 12. which in ex- 


alſo by conſtruction has been extended to all gaolers. The ſenſe 
of theſe ſtatutes is, that the party, who ſuffers by the eſcape, ſhall 
have the ſame remedy againſt the gaoler which he had againſt 
the debtor. But he cannot recover more than he could have 
recovered againſt ſuch original debtor; and the debtor in this 
caſe would have been entitled to be diſcharged on paying what 
was really due. Then as to the poundage; I think I was 
wrong in what I ſaid at the trial; for the poundage is part of 
the debt, and the priſoner could not have been diſcharged out 
of execution without paying the poundage : : and therefore if the 
plaintiff was entitled to recover at all, he was entitled to recover 
the poundage as well as the debt. 
GRose, J.—In theſe kind of caſes, I have always underſtood 
that a ſheriff or gaoler is to be put, as between him and the 
creditor, exactly in the place of the debtor, according to the con- 
ſtruction which my brother Buller has given of theſe ſtatutes. 
There is an allowed diſtinction between an action of debt and an 
action on the caſe; in the latter caſe, where an action is brought 
for an eſcape, the jury are at liberty to give ſuch damages as they 
ſhall think right under all the circumſtances of the caſe, and a 


- 


X (a) 13 Ed. 1. c. 11. | 


hardſhip againſt the gioler. But I take the true conſtruction 
of theſe ſtatutes to be that, where a priſoner eſcapes out of exe- 
cution, the gaoler is put in the ſame ſituation in which the ori- 
ginal debtor ſtood, and is liable to pay what the original debtor 
would have been obliged to pay, And I alſo think with my 
brother Buller that the plaintiff, if he be entitled to recover at 
all in this action, may recover the poundage. But in order to 
come at the juftice of this cafe, I think there ſhould be a new 
trial, with liberty to the partics to plead de novo. 

ASHHURST, J.—then declared that he was of the ſame opini- 
on, that in this action the marſhal is in the lame fituation as the 
original debtor was; and that the plaintiff was entitled to take 
the poundage as No as the debt, if he were entitled to recover 
either. 

Per Curiam. Let there be a new trial on payment of coſts 
| by the defendant, with liberty to both 
parties to amend the pleadings. © 


Rox on the Demiſe of HunTrz againft Gaririiens 
and Others, Aſſignees of GazEN a Bankrupt. 


IN this Seftment a ſpecial verdict was found before Gould, J. 
at the laſt afſizes at Hertford, which ſtated that John Hunter, 
being ſeized in fee of the premiſes in queſtion, demiſed the ſame 
by two ſeveral leaſes dated 24th December 1778 to Green, whe 
for ſome time before had been and afterwards continued to be a 
dealer in horſes, for twenty-one years from Michaclmas 1778, 
at rack rents for both farms of 150/. a year, without any fine or 
other conſideration than the yearly rents; in each of which 
leaſes is contained the following proviſo, ** that if the faid year- 


ly rents thereby reſerved, or either of them, of any part there- 2+7- 


of, ſhall be behind or unpaid for twenty days next aftet the re- 
ſpective days of payment, being lawfully demanded ; or if the 


faid F. Green, his executors, or adminiſtrators, ſhall af gn over 


the indenture of leaſe; or affign or let the premiſes thereby de- 

miſed, or any part thereof, to any perſon whatſoevet for any time 

ar times whatſoever, without the licenſe or conſent of the ſaid 

FJ. Hunter, his heirs, and aſſigns, firſt had or obtained in writing 

under his or their hands for that purpoſe ; or if the ſaid I. Green, 
'Mm | 
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1787, bis executors, er adminiſtrators, ſhall commit any act of bankruptcy 
ws within the intent and meaning of any flatutes made or to be made in 
. Ros relation to bankrupts, whereon a commiſſion ſhall iſſue, and he or 
8  -they ſhall be found or declared to be a bankrupt or bankrupts ; or 
ALLIERS, _ , 8 0 5 

if he or they ſhall make any compoſition with his or their credi- 
tors for the payment of his or their debts, though a commiſſion 
of bankrupt doth not iſſue, or if he or they ſhall make any aflign- 

ment of his or their effects in truſt for the benefit of his or theic 

creditors ; that then and. from thenceforth in any of theſe caſes it 

ſhall and may be lawful to and for the ſaid F. Hunter, his heirs, 

and aſſigns, into the ſaid demiſed premiſes to re-enter, and the 

ſame again to have, re- poſſeſs, and enjoy, as in his or their former 

eſtate, any thing therein contained to the contrary notwithſtand- 

ing.” It is then found that counterparts of the ſaid leaſes were 

executed. That the two farms after ſuch demiſe and before the 

bankruptcy of Green were improved by the bankrupt 3o/. 

per ann. It then ſtates the act of bankruptcy; that a commiſ- 

ſion iſſued thereon on 3d February 1787 ; and that Green was 

duly found and declared a bankrupt. And that the defendants 

afterwards entered into the premiſes, and were poſſeſſed as aſſig- 

nees under the commiſſion and the uſual aſſignment; upon whom 

the ſaid John Hunter afterwards entered. But whether, &c. 

Rous, for the plaintiff, firſt laid out of the queſtion one fat 

| ſtated in the ſpecial verdict, relative to the improvement of the 

eſtate, which he obſerved was immaterial to the deciſion of this 

caſe, (and to which the court aſſented.) This queſtion ariſes 

out of the caſe of Doe dem. Ld. Stanhope v. Skeggs (a), in which 

LT Gi 123 the court were equally divided on the legality of a clauſe in a 

e leaſe which reſtrained the aſſignment by the executors. The 

court there donbted whether an aflignment in law by an execu- 

tor was a forfeiture of the leaſe, becauſe as it was leaſed to the 

original tenant and bis executors ea nomine, it was, argued that 

the reſtriction was inconſiſtent with the grant, inaſmuch as alie- 

nation was. neceſſary to execute the truſt of tht executorſhip. 

The ground which will be relied on here, and which was 

alſo a ground of argument in that caſe, is, that this is a ſtipu- 

lation by two parties againſt the rights of creditors. But a right, 

which has never attached, cannot be ſaid to be deveſted, And 

here, by the expreſs terms of the contract, the eſtate is abſolutely 
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determined by the bankruptcy of the leſſee. The creditors of 1787. 
the leſſee have no more reaſon to complain of the determination - 
of this eſtate than of the happening of any other event on which Ps # 
the debtor's eſtate depended ; as if he held an eſtate per auter Vie, GaLLitRs. 
and. that life dropped. As it cannot be preterided that this pro- | 
viſo is contrary to any poſitive law, this caſe muſt be argued on 
the ground of ſome ſuppoſed inconvenience : but that, even if it 
were true, would not be a ſufficient ground to induce the court 
to reſcind the expreſs contract of the parties. In determining 
this queſtivn, it is material to conſider the nature of this con- 
tract: it is an agreement reſpecting the culture of the land over 
which the leſſor, at the time of entering into the contract, had 
an unlimited jus diſponendi; and he contracts with the tenant 
to let him have the poſſeſſion of the land in conſideration of re- 
ceiving a certain ſtipulated proportion of the annual profits and 
of having the land properly cultivated; while the tenant on his 
part is to receive a juſt reward for his labour. Such is the mani- 
feſt intention of the parties, and this proviſo is the only effectual 
means of carrying that intention into execution. As long as 
leaſes have exiſted, covenants reſpecting the mode of cultivation 
have been inſerted. For the landlord's object is not merely to 
ſecure the rent for the preſent year, but to take care that the 
mode of cultivation ſhall be ſuch, that the future profits ſhall 
not be diminiſhed or the eſtate injured. For this purpoſe it is 
neceſſary that the tenant ſhould have ſome ſkill,and a ſtock in pro- 
portion to the farm; it is material therefore that the landlord 
ſhould fix on a tenant in whom he can confide ; and he is war- 
ranted in providing that, if any event happen by which the leſſee 
may be deprived of the means of fulfilling the contract, the land 
ſhall revert to him. It would be a hardſhip on the landlord to 
deprive him of the eſtate when the conditions on which he ex- 
preſsly leaſed it can no longer be complied with; for the covenants 
only bind the contracting parties, and the aſſignee in reſpect of 
his actual poſſeſſion, and the leaſe may paſs into the hands of a beg- . 
Sar, or one who is deſtitute of ſkill. Although the validity of 
ſuch a covenant as the preſent has never been eſtabliſhed in any 
deciſion, yet it appeared on enquiry in the caſe of Lord Stanhope 
v. Skeggs that ſimilar covenants had been inſerted in the leaſes 
granted by all the great families for fifty years preceding. And 
28 they were never even called in queſtion till the caſe of Lord 
Sfanbepe v. Skeggs, the acquieſcence of Weſtminſter-ball 1 _ 
e uc 


13 CASES IN MICHAELMAS TERM 


1787. ſuch a ſubje& affords a ſtrong preſumption that they were at 
— friſt inſerted and afterwards continued by the advice of the moſt 
Ro eminent men in the profeſſion. But though this preciſe point 
G 1 has never yet been decided, the principle contended for, cujus eff 
dare ejus eft diſponere, is univerſally recognized. The moſt 
whimſical diſpoſition of the land is indulged in the old books; 
and even conditions, though not within the power of the cove- 
nanting party, are not invalid, if they be not impoſſible; as a 
covenant that it ſhall rain to-morrow. 1 Ro. Abr. 420. A 
court of equity will refuſe to compel a leſſor to renew a leaſe in 
favour of the aſſignees of a bankrupt. 1 Egu. Caf. Abr. 51. 
Much leſs therefore will a court of law reſcind a contract which 
guards againſt ſuch an event. And the act and intention of the 
perſon, who has the jus diſponendi, and who afterwards becomes 
inſolvent, have always been favoured in equity againſt his general 
creditors. Ruſſel v. Ruſſel, Brown 269. Yandenanker v. Deſ- 
brough, 2 Vern. 96. Mayſes v. Little, 2 Fern. 194. Jacobſon 
v. Williams, 1 P. Wms. 382. Parker v. Dykes, 1 Equ. Caf; 
Abr. 54. And Bennet v. Davis, 2 P. Wms. 316. 
Morgan, for the defendant, contended that this condition was 
repugnant to the grant, and was therefore void. The former 
part of the leaſe conveys an abſolute term to the leſſee; there- 
fore the ſubſequent proviſo, which is not only repugnant, but 
is allo to the prejudice of third perſons, is illegal. This condi— 
tion was inſerted for the purpoſe of defeating the juſt rights of 
creditors, and is equivalent to a proviſo that the leaſe ſhould not 
be proved under a commiſſion of bankrupt; and therefore it 
cannot be enforced. Beſides, the aſſignment in this caſe cannot 
work a forfeiture. In Goring v. Warner (a), where a leſſee co- 
yenanted that neither he nor his executors or adminiſtrators 
would aflign the term without the leſſor's conſent, with a power {| 
of re-entry to the leſſor in ſuch caſe, and that the leaſe ſhould 
be yoid ; the leſſee died, his executor entered, and afterwards 
became a bankrupt, and the leaſe was aſſigned over by the aſ- 
fg nees under his commiſſion for a valuable conſideration to the 
plaintiff, who brought his bill to be relieved againſt the proviſo, 
and to ſtay proceedings in an ejectment brought againſt him 
upon it; Lord Chancellor Macclesfield held clearly that the 
aſſignment, being done by the authority of a ſtatute, would ſu- 
berſelle ang private agreement between. the parties, and that the 


(0) L Ew Caf. Ar. 100. 
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aſſignment by the aſſignees was no breach of the condition. So 1787. 
in Cruſoe dem. Blencowe v. Bugby (a), where a leſſee for twenty= 
one years, who had covenanted not to aſſign, made an under-leaſe Rep 
for part of the term, the court held that the under-leafſe was not Gauiiies, 


a breach of the covenant or condition: and it was there ſaid, 
«+ that the leſſee becoming a bankrupt was a doing or putting it 
„away, but it did not amour.t to a breach of the covenant.” 
This proviſo is alſo void on another ground; for the leaſe firſt 
contains an abſolute grant of a term to a tenant, then follows a 


2 condition which operates in the nature of a grant by the tenant, 
: and for which there is no conſideration. Now every grant by a 
4 bankrupt without conſideration, whereby the rights of third 


perſons are injured, is void, both by the common law and the 
ſtatutes relating to bankrupts (5). The bankrupt, by means of 
being in poſſeſſion of this eſtate, was enabled to obtain a collu- 
ſive credit, and to defraud his creditors. The proviſo in this 
leaſe therefore muſt be void on the principle which governed [ 
the caſes of Ryall v. Rolle (c), Bryſon v. Wylie (d), and Mace v. 
Cadell (e). It will be unjuſt as againſt the creditors to conſtrue 
this into a forfeiture ; for the verdict ſtates that the bankrupt 
improved the eſtate 30 J. per annum. So that the poſſeſſion of | 
this eſtate has induced the bankrupt's creditors to advance large j 
ſums of money to the tenant, which he has laid out in improve- = 
ments, and from which they will derive no benefit if the plaintiff | 
ſucceed in this action. If this condition be enforced, it will £ 
Hold out an encouragement to landlords and tenants to collude 
together to the prejudice of innocent parties ; or it will deter 
perſons from advancing money to farmers for the improvement | 1 
of their lands, which in its conſequences muſt be highly detri- I 
mental to the public. e's F 
ASHHURST, J.— The only queſtion is, whether a proviſo in a 1 
Jeaſe that if the leſſee commit an act of bankruptcy, or, in other | _ 
words, do any of thoſe acts upon which a commiſſion of bank- 
rupt may be ſued out, the landlord ſhall have a right to re-enter, 
is legal or not. The general principle is clear, that the landlord, 
having the jus diſponendi, may annex whatever conditions he 
pleaſes to his grant, provided they be not illegal or unreaſonable. 


(a) 3 Will. 234. (4) H. 24 G. 3. B. R. cited in Cok's 
(5) 1 ac. 1. c. 15. J. x. and 21 Jac. 1. | Bankrupt Laws. 234. | 

. 19. J. 11. | (e) Cowp. 232. 
Ac) 4 #F/. 260. and 1 4. 165. | 
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Then is this proviſo: contrary to any expreſs law, or ſo unrea- 
ſonable as that the law will pronounce it to be void? That it is 
not againſt any poſitive. law is admitted; no caſe has decided it 

to be illegal. In the caſe of Lord Stanhope againſt Skeggs the 
court were divided in opinion upon the queſtion which aroſe 
there; therefore that is no authority either way: but conſider- 
ing what the ground of that difference was, it is ſome authority 
zin ſupport of this proviſo; for the doubt aroſe upon conſidering 
whether a clauſe of reſtraint could operate upon executors to 
prevent them from aſſigning land which was expreſsly leaſed to 
the original tenant and his executors eo nomine, when that was the 


{only means by which they could exerciſe their truſt. Now that 
doubt does not occur in this caſe, this queſtion turning on a 
different point. This proviſo then not being againſt any expreſs 
authority of law, it remains to be conſidered whether it is void 


or unlawful as againſt reaſon or public policy; now it does not 
appear to me to be againſt-cither, Firſt, it is reaſonable that a 
Jandlord ſhould exerciſe his judgment with reſpect to the perſon 
to whom he truſts the management of his eſtate; a.covenant 
therefore not to aſſign is legal; covenants to that effect are fre- 
quently inſerted in leaſes ; ejectments are every day brought on 


-a breach of ſuch covenants. The landlord may very well pro- 


vide that the tenant ſhall not make him liable to any riſk by a 
voluntary aſſignment, or by any act which obliges him to relin- 
quiſh the poſſeſſion. If it be reaſonable for him to reſtrain the 
tenant from aſſigning, it is equally reaſonable for him to guard 
-8gainſt ſuch an event as the preſent, becauſe the conſequence of 
the bankruptcy is an aſſignment of the property into other 


hands. Perhaps it may be more neceſſary for the landlord to 


guard againſt this latter event, as there is greater danger to be 


apprehended by him in this than in the former.caſe. Perſons 


who are put into poſſeſſion under a commiſſion are ſtill leſs likely 
to take proper care of the land than a private aſſignee of the firſt 


tenant. Neither is there any reaſon. of public policy to be urged 


againſt allowing ſuch a proviſo. It conduces to the ſecurity of 
.landlords, which can never be urged as a ground. of objection on 
that head. On the whole therefore I am of opinion that this it 
a valid proviſo; and, the leaſe having been forfeited by the 


-tenant's becoming a. bankrupt, the leſſor of the aan is enti- 


:tled to recover. © 

BuL LER, J. after commending nnn of che ſpecial 
verdict, and recommending it as an example in future, ſaid, 
| Rd The 
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The queſtion lies in a very narrow compaſs; whether a proviſo 1787. 
in a leaſe for twenty-one years, that it ſhall be void if the leſſee n 
become à bankrupt, is good in law. The defendant's counſel N 
has commented much upon the different parts of this proviſo. Gauri. 

I cannot ſay whether any part of it may or may not be objec- 
tionable with reference to the ſtatutes concerning bankrupts; we 
are now to decide upon the conſtruction of a proviſo at common 
law, and not on any ſtatute. There is a great difference be- 
tween them: Lord Chief Juſtice Wilmot took the diſtinction in 

caſe before him in the Common Pleas, in which his Lordſhip 
ſaid, where the queſtion depends on a ſtatute, that mows down 
all before it, and it acts like a powerful tyrant that knows no 
bounds: but the common law operates with a more lenient 
hand; it roots out that which is bad,. and leaves that which is 
good. The queſtion here is, whether this proviſo is good ac- 
cording to the principles of the common law as to that part of 
it on which this queſtion ariſes, namely, the a& of bankruptcy, 
which is the only point neceffary to be conſidered. The caſes 
cited by the defendant's counſel have not the leaſt analogy to the 
preſent queſtion. That which was cited from Equity Caſes 
Abridged proves nothing to this purpoſe. It was there taken 
for granted that a clauſe to prevent alienation by the tenant was 
good, but the court confidered that the particular alienation in 
queſtion was not within the terms of the covenant, becauſe the : 
covenant only extended to the act of the party, and that was an 
alienation in law, for the aſſignment was by virtue of a ſtatute. 
This cafe has alſo been argued on general principles of incon- 
venience, becauſe the poſſeſſion of an eſtate on ſuch terms ena- 
bles tenants to hold out falſe colours to the world. But that 
ſort of obſervation does not apply to the caſe of land ; for a cre- 
ditor would not rely on the bare poſſeſſion of the land by the 

occupier, unleſs he knew what intereſt he had-in it. If he weee . 

defirous of knowing that, he muſt look into the leaſe itſelf; 

and there he would find the proviſo that the tenant's intereſt 
would be forfeited in caſe of his bankruptcy. The ſtock upon 

a farm may indeed induce acredit.; but that will not govern the 

preſent caſe. It is next urged that this is equivalent to a pro- 

viſo that the leaſe ſhall not be ſeized .under a commiſſion of 
bankrupt; the defendant's counſel having firſt ſuppoſed the 

leaſe to be granted abſolutely for a certain term, and then that a 

ſubſequent Proviſo is added to that effect. Such a proviſo as 


that 
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1587. that indeed would be bad, becauſe it would be repugnant to the 

A grant itſelf; but here there is an expreſs limitation that the 

| * | leaſe ſhall be void upon the fact of the leſſee's becoming a bank - 

Gaitiexs, rupt. It is clear that the landlord in this caſe parted with the 

tetm on account of his perſonal confidence in his tenant; that is 

manifeſtly the caſe in all leaſes where clauſes againſt alienation 

are inſerted. The landlord perhaps relies on the tenant's ho- 

neſty ; or he approves of his ſkill in farming, and thinks he will 

take more care of the farm than another; and therefore he has 

A right to guard againſt the event of the eſtate's falling into the 

hands of any other perſon, who may not manage it ſo well as the 

original tenant. Suppoſe a leaſe were made for twenty-one 

years, on condition that the tenant ſhall ſo long continue to oc- 

cupy the land perſonally ; there could be no objection made to 

ſuch a condition, for the perſonal confidence is the very motive 

of granting the leaſe; and that is like the preſent caſe. Lord 

Stanbope's caſe does not apply at all to this. In the firſt place, 

the court were equally divided, and therefore 'the caſe is of no 

authority, In mentioning this, I do not mean to ſay, or even 

6 to inſinuate, that the opinion which I then held was right. 

But there is a great difference between the two caſes : for there 

the leaſe was granted to the tenant, his executors, and admini- 

ſtrators ; they were to take as ſuch, which gave riſe to the doubt 

in that caſe: and Lord Mansfeld there ſaid, the difficulty is, 

that, as by the terms of the leaſe the executors were to take, the 

|ſabſequent proviſo that they ſhould not aſſign ſeems to be re- 

pugnant to the grant itſelf. Again, that was not a huſbandry 

leaſe for twenty-one years, like the preſent, but for forty-one 

years; and there may be great reaſon for a diſtinction between 

the two terms; for if ſuch a proviſo as this were inſerted in 

very long leaſes, it would be tying up property for a conſiderable 

length of time, and would be open to the objection of creating 

a perpetuity. But the principal ground is, that this is a ſtipu- 

lation not againſt law, not repugnant to any thing ſtated in the 

former part of the leaſe, but merely a ſtipulation againſt the act 

of the leſſee himſeif, which I think it was competent for the 
| | lefſor to make. | 323 = | 

95 Grose, J.— The queſſion is, whether the landlord may not 

ſtipulate that he will let his land only to the tenant, or to ſuck 

aſſignee of the tenant as the landlord ſhall approve of. I know 

of no ſtatute or caſe Which ſays that ſuch a ſtipulation is bad. x 
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The defendent's counſel has called to his aſſiſtance the ziſt 


Fac. 1. but that has never been conſtrued to extend to lands, it 
only relates to goods and chattels. The argument of the 
tenant's obtaining credit by holding out falſe colours does not 
apply to the caſe of land, but merely to. goods; for a man does 


not get credit merely from the occupation of land, but from 


the intereſt which he has in it; in order to know which it is 


141 
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neceſſary that the creditor. ſhould ſee the leaſe, which, when 


produced, would ſhew that the eſtate would be defeated upon 
the tenant's becoming a bankrupt. 
derived from the credit which the tenant is likely to get by be- 
ing in poſſeſſion of the land can have no weight in this caſe. 


Therefore the argument 


As to the inconvenience which it has been contended will ariſe 


from eſtabliſhing the validity of this proviſo, . it rather bears the 
other way ; for this cannot be determined to be illegal on any 


principle which would not equally extend to leaſes which are 
every day granted in large towns, reſtraining the aſſignment of 


houſes to perſons exerciſing obnoxious trades ; that not only 


diminiſhes the value of the particular houſe ſo aſſigned, but 


alſo the adjoining houſes, belonging probably to the ſame 
landlord, | 22705 
| Judgment for the plaintiff, 


King, Aſſignee of LAN MAN, again/t LERIT H. 


ASE for money had and received to the uſe of the plaintiff, 
as aſſignee, money paid laid ont and expended, money 
lent, and on an account ſtated. Plea, Non aſſumpfit. On a 
motion to ſet aſide the verdict, which had been given for the 
plaintiff, and to enter a non- ſuit, it appeared from the report of 
Gould, J., before whom this cauſe was tried at the laſt Maidſtone 
aſſizes, that Langman the bankrupt was arreſted on the 19th 
of January laſt at the ſuir of the plaintiff, and that he became 
a bankrupt. by lying two months in priſon, which expired on 
the 26th of March. On the 19th of February the plaintiff's 
attorney gave notice by a letter to the defendant, (who had 
been employed by Langman about the latter end of January as 
A broker to ſell bis effects) not to ſell them, becauſe Langman 


had committed an act of . « commifion of bank - 


K 
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If a trader 
become a 
bankrupt by 
lying in pri- 
ſon two 
months after 
an arreſt, his 
aſſignees may” 
maintain an 
action for 
money had 
and received 
againſt a per- 
ſon, who, 
having notice 
that a com- 
miſſion would 
be iſſued a- 
gainſt him, 
ſells his goods 
and pays him 
the produce 
before the 
two months 
are expired. 


EF ˙ P ⁰rt᷑Ppppppp e  —oo—— = = 
— — — — A — * ” — * — — 
* 
k " 


_—_— — — ——— „ = 
, 


_—— — 


OOPS 4x GS r 2 RO — OOTY OS . tr att OE VE At I ⁰˙ m ß ⁵—ͤ FEY AI Rt CY "OE" Is AI 
- — — — ——— — 22 — ——⅜ — — — — — 2 — — — 
— 
j 1 
„ 

9 

. 
4 » 


this, dated the 23d Febraary, ſaid,. that as he had advertiſed: the 


ſum for which Langman was in priſon, he had thought it bet- 
ter to complete the ſale; and that he had fold the effects with- 


fendant's counſel objected, firſt, to the form of the action, and 
that it ſhould have been trover; and ſecondly, that the ſale and 
payment were good, being before the act of bankruptcy was com- 


. coſts. 


from the arreſt : and as the defendant paid the money over to 


lating, to bankrupts, which indemnify perſons paying to, or re- 


from the bankrupt 8 ſituation at that time that the act of bank - 
ruptey would be complete, upon which a cotnthiffioa could be 


| received before the. act ot bankruptcy i is received to the uſe of 
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rupt would ſhortly be ifucd agaiaſt hien, and that the act of 
bankruptcy would relate to the day when it was committed, 
which was ſome time paſt. The defendant in hie anſwer to 


ſale and begun to ſell, and the goods would not produee the 


out any defign to defraud. On the iſt Marob the defendant 
paid Langman 120 l. being the produce of the ſale. The de- 


plete. But the learned judge overruled theſe objections, and 
gave the defendant leave to move to enter up a nonſuit without 


A rule having been obtained to thew cauſe why the rerdis 
ſhould not be ſet aſide, and a nonſuit entered up, 5 

Bond, Serjeant, ſhewed cauſe; and, in anſwer to the firſt 
objection, cited Hitchin and Others v. Campbell and Others (a), 
which cleatly eſtabliſhes that the aſſignees have their election to 
bring either trover or aſſumpſit. Secondly, there is as little doubt 
upon the other point. For it appears from Roſe v. Green (5), 
and Coppendale v. Bridgen and Another (e, that the pro- 
perty of the bankrupt veſted in the aſſignees by relation 


the bankrupt aftet expreſs notice of the bankrupt's ſitua- 
tion, he cannot be protected by either of the ſtatutes re- 


ceiving money from, the bankrupt without notice; and indeed 
the 19 Geo. 2. c. 32. 7 1. avoids payments made with the 
knowledge of the bankrupt's being in inſolvent cirturnſtances. 
 Erftinc and Mingay, in ſupport of the rule, infiſted that the 

preſent form of action could not be maintained againſt the de- 
fendant, and that trover only lay in ſuch a caſe ; becauſe at the 
time of the payment by the defendant to the bankrupt no act 
of bankruptcy had been committed; nor did it neceffarily follow | 


ſued out. There i is no caſe i in which it has been beld that money 


e Bl. Rep: 825. 3 Will. 304, 15) 1 Dr. 47. G R. . 
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_ the afignees. The notice to'the. defendant cannot vary this 
caſe, becauſe there was no act of bankruptcy at that time to 
which the notice could refer; and the ſtatutes concerning bank- 


tupts only ſpeak of payments made aſter notice of the bank- 


ruptcy.. They admitted that if the defendant had kept the 
money himſelf ariſing from the ſale of the goods, or had paid 
it over to a third perſon, or even to the bankrupt himſelf, after 
the-26th of March, the plaiatiff would have had an election 
either to hring aſſumpſit or trover; and then the caſe of Hitchin 
v. Campbell would have applied. But any time before the 26th 
of March the bankrupt might have recovered this money in an 
ation for money had and received to his uſe : then the defen- 
dant was warranted in doing that voluntarily which the law 
would have compelled him to do. In Coppendale v. Bridgen, 
Lord Mangſield ſaid If the ſheriff had returned that he had 
« Jevied, Cc. and had actually paid the money to the plaintiffs 
«< on the 26th (which was within the two months) the ſheriff 
« would have been excuſed, becaufe it was impoſſible for him 
« at that time to know that the defendant would lie two 
% months in priſon.” Now jn the preſent caſe the money was 
actually paid before the expiration of the two months ; and the 
defendant is therefore fror according to the doctrine laid 
down in that caſe. 

ASHHURST, J.—Whateyer doubt may have been Formerly 
entertained upon this queſtion, it is now clear that the aſſignees 
of the bankrupt have an election to bring either trover or aſ- 
ſumpſit in a cafe like the preſent. The only diſtinction at- 
tempted to be taken between this and other acts of bankruptcy 


4 


is, that all the other acts of bankruptcy are complete in them 


ſelves, whereas this is a complicated matter and is inchoate till 
the party bas lain in priſon two months; and therefore the act 
of bankruptcy is not complete till the expiration of that time. 
But I do not think that makes any difference, for as ſoon as 
the two months are expired it relates back to the time of the 
firſt arreſt, and then operates as if the arreſt were a complete act 
of bankruptcy in itſelf. Then if the, act of bankruptcy over- 
reaches all intermediate acts, ſo as to veſt the property in the 
albgaces from the time of the act committed, it follows as a 
neeeſſary conſequence that they may either affirm or diſaffirm 
the act of any party who, after the act of bankrupteg has con- 
verted the zrader's effects into money, either by bringing an 


1642 


action 
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1787. action for money had and received to their uſe, or by belvgios 
— trover; and here they have choſen the former. The ſtatute 
Kine of George the Second makes no difference; that only provides 
Leirs. that no payment ſhall be ſet aſide which is bond fide made to the 
| bankrupt in the common courſe of trade: but this cannot be 
ſaid to be a payment really and bond fide made'in the common 
courſe of trade, becauſe the defendant. had expreſs notice of 
the bankrupt's ſituation. And though, ſtrialy ſpeaking, at the 
time of the notice the act of bankruptcy was not complete, 
yet after that notice the defendant was not warranted" in paying 
the money over to the bankrupt, and it cannot be called a 
bond fide payment. 
BuorrLER J.—With regard to the ſecond point: whether this 
be conſidered on the conſtruction of the bankrupt laws, or on 
the caſes adjudged, I have not the ſmalleſt doubt but that the 
bankruptcy relates to the day on which the bankrupt was arreſt- 
ed; and the court are bound to conſider it fo, and reaſon upon it 
as ſuch. The other objection as to the form of the action 
ſeems to have been decided by the caſe of Hitchin v. Campbell, 
which ſays that the aſſignees have their election to bring either 
trover or aſſumpſit. But without entering into the caſes upon 
that ſubject, I ſhould be diſpoſed to ſupport the latter. For 
that is moſt beneficial to the defendant ; becauſe in trover the 
plaintiff- may recover the full value of the goods though the 
ſale may not actually have produced more than half their worth; 
but in aſſumpſit the aſſignees are only entitled to recover what the 
party really received, which is only what the ſale of the goods 
produced. But even ſuppoſing there had not been any other 
caſe upon this ſubject, there could he no doubt in this caſe; 
for the letter written by the defendant in anſwer to one from 
the plaintiff's attorney is deciſive that this action will lie. For 
firſt he had notice that the bankrupt was in inſolvent circum- 
ſtances, that he was in gaol, and that the goods did not come in 
to his poſſeſſion till after the arreſt; to which he returned for 
anſwer that, as he had advertiſed and begun the ſale, and that 
the goods would not produce the ſum for which the bankrupt 
was in priſon, he had thought it better to complete the ſale, and 
that he had ſold the effects without any deſign to defraud. Now 
this is as much as if he had ſaid, that it was moſt beneficial 
for him that the goods ſhould be ſold, but that he would hold 
the money for thoſe who were really entitled to it. 
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- | Grosx, J.— What is admitted. by the defendant's - counſel 
is deciſive that an action for money had and received will lie in 
this caſe; becauſe theſe goods at the time of the ſale belonged, 

not to the bankrupt but, to the aſſignees by relation back to 
the act of bankruptcy. 80 that the defendant, having fold their 
goods, is liable to an action for money had and received to their 
uſe; and particularly ſo as it appears that he had expreſs notice 
of the inſolvency of the bankrupt. The only diſtinction be- 


tween trover and aſſumpſit is that which has been mentioned by 


1 my brother Buller; which is in favor of the defendant; be- 
cauauſe in an action of trover the plaintiff may recover the full 
value of the goods at the time when they were taken; but in 
aſſumpſit for money had and received the plaintiff conſiders the 
party ſelling the goods as his agent, and is entitled to recover 
only the ſum for which they were actually ſold. On both 
points it is equally clear that the plaintiff is entitled to recover. 


Rule en. 


The Kix againſt Fi.zwood and Another. 


N an information being filed againſt the defendants (a), 

who were juſtices of the peace, for improperly grant- 
ing an ale licence, Carter the proſecutor's attorney entered 
into a recognizance in 20/. to proſecute the information 
with effect, as required by the 4 & 5 V. & M. c. 18. / 2. 
At the trial at the laſt aſſizes for Surry the defendants were 
acquitted. And the defendant's coſts having been ſince taxed 
to 54/. a rule was obtained to ſhew cauſe why an attachment 
ſhould not iſſue againſt Carter for not paying thoſe coſts. ' This 
application was made for the purpoſe of taking the opinion of 
the court on the conſtruction of the 4 & 5 V. & M.; the ſecond 
ſection, of which enacts ** that no information ſhall be filed till 
the proſecutor ſhall have entered into @ recognizance in the 
penalty of 201. that he will effettually proſecute ſuch informa- 
tion, and abide by and obſerve ſuch orders as the court ſhall 


« after iſſue joined procure the ſame to be tried, or if upon ſuch 


(a) E. 266. 3. Vide 1 vol. 692. 
P Pp | pgs 60 4 


T burſaay, 


Nov. 22d. 


On a defen- 
dantꝰs acquit- 
tal on an in- 
formation, 
he is not en- 
titled under 
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& M. c. 18. 
ſ. 2. to colts 
beyond the 
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by the pro- 
ſecutor in 
201. under 
that act. 


direct; and in caſe the proſecutor ſhall not within one year 


_« trial. a verdict paſs for the defendant, or the informer procure | 
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15987: 4 10 proſequi to de entered, then in any of the ſaid caſes 
— be court of King's Bench is hereby ant boriſed' is award 19 the 
The KS « defendant bis coſts ; and in taft tbe ſaid informir pull nos with- 
K * int three months next after the faid cells faxed, and demand made 
* Zbercof, pay to the defendant the ſaid coſts, then the Jaid defend. 
ant ſhall have the benefit of the N wow. Wed to ne _ 
* thereto.” 
| It was infiſted in ſapport of the ele: that, a the ſtatute 
1 limited the recognizance to 20 /., the court were exprefely au- 
| thoriſed by the ſtatute to award the whole coſts. - The recog- 
nizance is only directed by the act as a previous ſecutity before 
any proceedings can be had; and the legiflature faw that there 
might be caſes in which the whole coſts would not exceed 200. 
but that part of the ſection does not confine the power which 
is given to the court in another part, which enacts that the 
*« court is hereby authoriſed to award to the defendant his coſts ;” 
for they are diſtinct from and independant of each other. It 
has been the uniform practice of the Crown-office to allow the 
defendants all their coſts under this act of parliament, without 
regarding the ſum mentioned in the recognizance. And in the 
caſe of the King v. Heydon and others (a), which was an infor- 
mation for a miſdemeanor, on a motion to tax the defendants 
their coſts for the proſecutor's not going on to trial; Lord Man / 
Feld ſaid “ by the conſtant courſe of the court the defendants 
L are entitled to coſts, if the proſecutor give notice of trial, and 
«« neither goes to trial, nor countermands it in time: and 10 
*« inſtance can be produced, that I know of, to the contrary.” 
And there it was not even doubted but that the defendants 
were entitled to all the cot. 
It was admitted by the counſel againſt the role that ihe * 
fendants were entitled to the benefit of the recognizance; but 
it was contended that the court could not exceed the ſum li- 
mited by the act of parliament, namely, 20/7. ; and no coſts are 
due at common law where the proſecution is at the king's ſuit. 
Under this act of parliament the party has no means to enforce 
the payment of any coſts within three months; after which 
time he is only entitled to the benefit of the recognizance to 
_ compel payment of the 20 J. 80 that it is clear that the legiſ- 
Er * did not intend to give a defendant more than 200. 


* 


* 0 3 Burr. 1304, 


for 
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for his coſts; for it would be abſurd to give him the benefit of 
the recognizance, which could only enforce the payment of 20 * 


147 $ 


1787. 
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if he had a better ſecurity for his whole coſts by applying to K | 
this court for an attachment. And this point has been Fi 


ſettled in the caſes of the King v. Howell (a) and the King v. 
Morgan (5); in the firſt of which a rule was obtained to 
ſhew cauſe why the proſecutor ſhould not pay cofts for not 
procuring a quo warrgnto information to be tried within a 


year purſuant to the ſtat, 4, & f V. & M. c. 18. and Lord 
Hardwicke ſaid . you 4 have a rule for what coſts ſhall 


«© he taxed in general, for' you can have no more than the 
5 penalty the recognizance extends to: but if the cauſe had gone 
«« to ttial, you might have had your whole coſts, becauſe upon 
i the ſtatute 9 Anne judgment would be given for coſts.” Now 
the ſtatute of Anne only extends to guo warranto informations. 
In the King v. Morgan, a fimilar application was made for not 
trying a guo warrants information within a year; and the court 
faid ** as here has been no verdict or judgment, it muſt not be 
4 coſts generally, as on g Anne c. 20. but reſtrained to 20 /. 
< azon the 4 & 5 W. & M.“ If this be the true conſtruction 
of the act of parliament, no practice which may have obtained 
in the Crown- office ſince it was paſſed can vary the law. 

Piggott and Runnington in de of the rule. 

e * Anger m_ it, 


Cur 1 vult. 
Aeununsr, ]—now delivered the opinion of the court; 


and ſaid that on looking into the act of parliament, and the 
caſes of the King v. Howell, and the King v. Morgen, the coſts 


were limited to the ſum ſpecified in the act, namely, 20/. and, 


there being no authority to the contrary, they were not war- 

ranted in giving more than was mentioned in the recognizance. 
But he intimated that perhaps in future it might be proper to 
adopt ſome new rule, ſuch as refuſing to grant any information 
_ unleſs the proſecutor will undertake to pay all the coſts (e), in 


caſe he does not ſubſtantiate his charge; but that Was a mat- 
ter for future conſideration. 


Rule diſcharged on paying 20. 
() Gf. temp, Hardev. 247. (3) 2 Stra, 1042. (c) Vi W v. Tenkinſen, 1 vol, 82. 
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riff's return 
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execution 
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the her if is 
liable to an 
action on the 
ſtatute for 
treble dam- 
ages at the 
ſuit of the 
party griev- 
ed. Under 


that ſtatute 


the ſheriff 
cannot take 
any other 
charge ex- 
cept for the 


poundage. 
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HIS action was grounded 'on the 29 (a) Eliz. c. *& 7 re 

declaration ſtated the recompence permitted by that act on 
levying execution, namely, one ſhilling for every pound under 
1001. and ſixpence for every 201. beyond 100 J. and forbidding 
any greater recompence to be taken under the penalty of treble 
damages to the party, and 401. a moiety to the king and the 
other moiety to him that would ſue. It then ſet forth a fer; /a- 
cias for 2001. againſt the plaintiff, at the ſuit of Charles Gilbert 
for non-performance of promiſes, indorſed to levy 1167. be- 
ſides the coſts of levying and ſheriff's fees, and that the defend- 
ant illegally received for executing that writ more than is limited 
by that act, viz. 55 /. whereby the plaintiff is aggrieved 551. 
The ſecond. count ſtated another geri faciat againſt the plaintiff, 
at the ſuit of John Seldwick for a debt of 2071. 175.114. and 
coſts 6/. 105. indorſed to levy 2141. 75. 119. beſides the coſts 
of levying and ſheriff's fees: and that the defendant took 


191. 25. beyond what is limited by the ſaid ſtatute; The third 


count” ſtated another fieri facias on a judgment againſt the plaintiff 
at the ſuit of Thomas Hills for 700 J. and 31. 45. coſts, indorſed 
to levy 107/. 35s. 6d. beſides the coſts of levying and ſheriff's 
fees, and that the defendant took more, Cc. viz. 71. 197. 64. 
Plea, the general iſſue. At the trial before Gould, J. at the 
laſt Kent Aſſizes, tho ſheriff's returns were read in evidence, 
' whence it appeared that on Gilbert's execution the chetiff 
had caufed to be levied on the plaintiff” s goods 1 367. 125. 
6 d. and had retained 201. 125. 6 d. part thereof for the 
poundage and the neceſſary expences attending the levy and 
ſale, and for the land- tax, and paid the remaining 1161. to 
' the plaintiff in that ſuit ( Gilbert); in full ſatisfaction of his 
damages. On the ſecond and third writs there were the like 
indorſements, mutatis mutandis. The return to the ſecond ſtated, 
that the defendant had cauſed to be levied 24! 4. 61. 14, and 
had retained 267. 19s. part thereof for the ſame purpoſes as in 
the firſt return, and paid the reſidue to the plaintiff in that 
action. And the | return to the third was of the yy of 
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(a) In 1 Salk: 537. it is faid he” it ap- "aſſed in the 28th year of Ela. 
pears by the parliament rolls to have been a 
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1521. 47. 112. and x 30. 37. patt thereof retaltitd for the fame 

as in the others; bur ömitting the land-tax in this, 
and ſtating the payment of the 'tefidue to the plaintiff in that 
action, and 311. 187. 54. the reminlog furplus to the now 


plaintiff. It atfo appearetl that tWo ihtioneers had been em- 


ployed by the theriff's officers ; ont of them Wider Gilhert's ex- 
couflon; who wes ſenf for froth D#t/ord, thisbglh an auttioneer 


lived on the ſp6t at Scbenvabs, whe charged Webs and a half per 


one. and two ghitieas for waking an rmiveritbty; but on the latter 


being objected to he retarsed orice The other aütctioneer was 
omployed by Baker, one of the ſheriff s offfctts; in the other two 


_ executions, who raiſed 6427. 75. tt d. and paid the money to 
Baker, and received for that ſale 26 J. 72 7. a8 allowed fout 


guirioas to Bazry out of that ſum för scking as his clerk. The 


never paid a cler a guinea à day before. 


 Fheicefetidant's counſel objected at the trial that this ion 


did not lie againſt the ſheriff who was à ſtranger to and had not 
intermeddled with the tranſadtion. It was not cotitroverted 


however bat that the officer's taking the four guineas was an 
offence in him againſt the act of patliatient. The verdict was 


taken for 54/; 145. 


A role} having: been obtained to ſhew cauſe why the verdict 
ſhould not be ſet afide;- 


 Erfeirie; Mingay, and Shepherd; ewes cauſe ; and inſiſted, 
firſt; that this was extortion; and ſecondly, that the ſheriff 
was liable. As to the firſt, extortion is defined by Lord Cote 


(a) to be ** an unlawfully taking by any officer; by colour of his 


office; of any thing that i is not due, ot mote than is due, of be- 


fore it is due. And in 2 Inf. 210. it is ſaid,” that a ſheriff 


cannot take more for doing his office than hath been ſince this 
act () allowed to him by authority of parliament. Thben it is 
neceſſary to recut to the ſtatute of Elizabetb, to ſee what in 


ſtrictneſt the: ſheriff is entitled to take; and that act only allows 
poundage. However at the trial the plaintiff did not rely on the 


rigor of the ſtatute; but, in order to prevent any doubt, he had 


allowed one guinea for the levy money, and 25; 6d. per day for 


the officer's keeping poſſeſſion, according to the uſage which 


ſuis laſted three days, and the anckoneer athiitred that he had 
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was ſtated in Savage v. Smith (c) to have prevailed ſince the year | 


(s) Co. Eu 361 24A (5) . . . 6. (0) 2 Bl, E. 110. 
10 | „ .- . 


15 


1787. 

N - 
Woogdartz 

again 
EnaTca- 
* BOLL -* 


CASES. IN MICHAELMAS TERM- 


1694. though 5 legality of thoſe charges was not there decid- 
ed; and, even making thoſe allowances, the ſheriff has been 
guilty of extortion to the amount of the ſum for which. the ver- 
dict is taken. If the compenſation allowed by the ſtatute be 
inadequate to the trouble and riſk of the ſheriff in executing 
proceſs, it muſt be remedied by the legiſlature : but no praQtice 
which may have obtained contrary to the. act can be juſtified. 

Secondly, though the ſheriff be not criminally reſponſible for the 
miſconduct of his officers, yet for all civil purpoſes he is; and 
the remedy by action given by the ſtatute to the party grieved is 
a Civil remedy. Almoſt all the caſes upon this ſubjeR, are col- 
lected in that of Saunderſon v. Baker and Another (a), where 
it was held that treſpaſs would lie againſt the high ſheriff for the 
bailiff s taking the goods of A. inſtead of B. under a feri facias. 
The ſame point was expreſsly determined in Ac&worth v. Kempe 
(5), where Lord Mansfield ſaid, ** for all civil purpoſes the act of 
the bailiff is the act of the ſheriff.” And the diſtinction is well 
laid down in Leyceck's caſe (c), which decides that the ſheriff. 
ſhall not be impriſoned or indicted for the acts of his officers ; 
but if it reſt in damages the high ſheriff is anſwerable. In Tyler v. 
Johnſon (d) ĩt was held that falſe impriſonment would lie againſt 
the ſheriff for his bailiff's arreſting the priſoner in one county in- 
ſtead of another. Then if treſpaſs and falſe impriſonment will 
lie againſt the ſheriff, an action for extortion may be equally: 
maintained againſt him, if it be actually committed by one of 
his bailiffs. The relation between a ſheriff and his bailiffs is in 
ſome reſpects ſimilar to that between maſter and ſervant. For 
though the maſter cannot begadicted for his ſervant's negligently 


driving againſt another perſon's carriage, yet he is liable to an 


aQion on that account (e). The reaſon why the ſheriff ſhall be 
liable at all events is, becauſe. the party who is damnified ſhall 
nave an oſtenfible perſon againſt whom he can proceed. And 
there can be no hardſhip on the ſheriff, becauſe he takes ſecurity 
for the, good behaviour of his officers. If the docttine contend- 
ed for by the defendant were to prevail, and one of the ſheriffs 
of Middleſex were to be perſonally guilty of extortion; the party 
aggrieved could have no remedy; for, both the ſheriffs being but 
one perſon in law, no action could be maintained againſt the one 
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alone who was actually guilty of the extortion, becauſe he alone 
Is not the ſheriff; neither could the other be ſued, becauſe he was 
not privy to the tran faction. At any rate in this particular caſe 
the defendant is liable; for he has adopted the act of his bailiff 
by making the return. Aud there cannot be any doubt but that 
this is a civil remedy (a); it is not an action for the penalty by 
a common informer, but for damages by the party grieved. 
The ſtatute 29 Elix. is partly remedial and partly penal ; the 
fotmer part giving the party grieved treble r is remedial; 
ſo that this cannot even be called a penal action. 

Bond, Serjt. Rous, and Palmer, in ſupport of the rule, relied 
on theſe two objections; 1ſt; That this action could not be 
maintained by or againſt theſe parties. 2dly. That the acts 
ſtated to have been done did not amount to extortion in its legal 
ſignification. iſt. There is no pretence upon the letter of the 
act to charge the ſheriff perſonally for the miſconduct of the 
officer, either for the treble damages which the party may have 


ſuſtained, or for the penalty, unleſs the ſheriff himſelf be proved 
to have tranſgreſſed the act. It is true that at common law an 


action lies agaĩnſt the ſheriff for the miſbehaviour of his bailiffs ; 
but this queſtion depends on the conſtrudtion of a particular at 
of parliament, which, being penal in its nature, muſt be conſtrued 
ſtrictly. The charge here againſt the defendant is for a crime; 
the remedy ſought is in the nature of a puniſhment, and not 
merely a compenſation to the party to the amount of his da- 
mage. To adapt a ſatisfaction adequate to the injury ſuſtained 
is the end of civil juſtice; to puniſh the wrong and inflict a 
penalty beyond that ſatisfaction is the@bjeR' of criminal juſtice, 
Now this ſort of puniſhment is inflicted by the ſtatute; it pro- 
vides againſt the commiſſion of a crime. The act is forbidden 
to be done on pain and penalty, &c. which imports a crime; and 
thoſe words are applied to both the remedies. On this account 
the ſtatute has enumerated moſt minutely all the officers againſt 
whom the remedy was intended to be given, which would 
have been wholly unneceſſary if the remedy were not meant to 


be confined agaiaſt the perſon actually guilty of the tranſgreflion, 


If the ſheriff, as ſuch, were at all events to be anſwerable, 


there was no occaſion to have ſpecified inferior officers ; ; but in a 


truth the at t could _ have been paged with a view of making 
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als liable 10 this ample retribution: for theit own acts, . 
the ſheriff was before liable at commgn law for their improper 


v2 28 conduct. 91 other ſtatutes which give remedies againſt any 
e athicer perſonally, for acts done by him, enumerate. the ſaveral 
perſons whom the legiſlature intended to make perſanally liable, 
eb as, the 33 Hen. 6. 27 Eliz. &c. and it cannot be contended, 


on. the copftr Aion of thoſe ſtatutes, that each of the perſons 
therein named. ſhould be reſponſ ble for the-other's. acts : then 


why ſhould. che ſheriff be liable any more than any other officer 


there mentioned? If the party.ipjured wiſhes, to purſue the ſheriff, 


28 ſuch, ſot the as of. thoſe under. him, be muſt take another 


remedy. That, this 1 18 the, true conſtruction. of the act appears 
farther. from the nature of the remedies afforded by it. Beſides 
treble, damages, the act alſo enables the party; grieved to ſue for 
a, penalty of 497. and as, he has, his; election which, of the two 
remegies he will take, they muſt be intended ta; be given againſt 
the ſame, perſgn, as it 1s, not otherwiſe expreſſed. But as the 


t againſt, the perſon 


actually guilty, of the extortion, ſo neither can the treble damages 


be tecoyered againſt anꝝ other. The great difficulty ariſes on the 
return; of the ſheriff, by which it will be contended that he has 
adopted the act of his bailiff. The, anſwer to it is this; that the 


| legiſlatute either intended that the ſheriff, as ſuch, ſnhould not 
be liable at all, or that he ſhould, be liable at all events; if the 


former, the return will not vary, the queſtion; but that argument 
ariſes. upon a ſuppoſition. that he might have excuſed himſelf by 
a different return; that, however, would not be the caſe; for 
ſuppoßng ſome. time had elapſed before the return of the writ 
in the firſt executian, and the party injured; had recavered againſt 
the bailiff in the mean time for extoxtion, the ſheriff could not 
have returned that he had taken 1361. in purſuance of that writ; 
and if he had returned: that be. had: only. levied. 116. that would 
haye been falſe, and would have tended to preclude the: party from 


is to. e againſt, bim at all, it muſt, either be taken as 
matter of record, ar only primd Hacie: evidence. againſt. him; if 
the latter, the ſherjff'1 is exculed,. becauſe it appeared at the trial 
that he, knew nothing of the extortion committed; if the former, 
it will conclude. the plaingiff himſelf as. well as the ſheriff. Then 


it will not appear that the plaintiff has been aggrieved, for by the 


writ the — way £ammandeg. to * on Gilbert's exe 
drones | cution ; 
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cution'; but on the return he ſtates that he has levied a leſs ſum. 
There might have been an agreement between the parties to 
tevy 136 for though the writ was indorſed to levy only 1160. 


yet that makes no part of the writ itſelf, and is only an equitable. 


part of the practice of the court. As this action therefore can- 
not be maintained againſt the ſheriff,” as ſuch, neither can it be 

maintained by the preſent plaintiff. The miſchief intended to 
be remedied by the act of Elizabeth was the negligence of ſheritfs 
in executing proceſs; perſons who had recovered judgments be- 
ing obliged to pay money to ſheriffs in order to induce them to 


do their duty properly in levying the ſums recovered. This 


was to be remedied by allowing the ſheriff ſo much in the 
-pound for the ſum levied, as a ſtimulus to him; but to prevent 
him from charging the plaintiffs in the original Cults with more 
than was allowed, the act gave the two remedies therein ſpeci- 
fied. - They therefore were the only perſons intended to be be- 
nefited by ſuch pecuniary.compenſations, and not the defendants. 
Nor is the preſent plaintiff left without remedy, for he may ſuc 
the ſheriff at common law. Or if the Court ſhould think that 
he is within the proviſions of the act of E/iz. he may bring an 
action againſt the perſon under that act, who actually committed 
the extortion. 2dly, This cannot be faid to be extortion in the 
proper ſignification of the word; and if not, it will not be re- 
medied by the act. Extortion is defined to be an illegal charge 
made by colour of office, Hutt. 53. They did not indeed de- 
fend the taking of the four guineas ; but with reſpect to the 
charge for keeping poſſeſſion, that was for the accommodation and 
by the deſire of the party againſt whom the writ was iſſued, and 
it appears to have been a cuſtomary charge. In many inſtances 
it is abſolutely neceſſary; as where there is a levy on growing corn. 
As to the guinea for the levy fee, that alſo ſeems to have 


been warranted by cuſtom in the caſe in 2 B/. Rep. 1102. and 


the mode of ſale by auction was adopted in preference to any 


other in order to render the fund more productive; by which 


the preſent plaintiff himſelf was moſt probably benefited, Public 
ſales are neceſſarily more beneficial to the party than private ones: 


However if the plaintiff diſapproved of it he might have applied to 


che court to put a ſtop to it; or he might have brought is action 
at common law againſt the ſheriff: but at all events theſe charges 


Cannot be ſaid to be extortion on this ſtatute, Although by 


the Roſs no fees are allowed to be taken excop| the poundage, 
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yet the barrs fee has always been taken, and has not been held 
to be extortion, becauſe it was not taken for doing his office. 
21 H. 7. 17. Bro. Abr. tit. Fees, pl. 6. 2 Inſt. 2:10. The 
paſſage cited from Co. Lit. 368, 6. is in favour of the defendant; 
for it is there ſaid that ſuch reaſonable fees as have'always been 
taken by inferior officers for their labour and attendance is not 
extortion. If the ſheriff could not take any thing beyond the 
mere poundage, he would not be entitled to be paid for the 
ſtamps which are made neceſſary by ſeveral. ſubſequents acts; 
but it could never have been intended that ſuch expences ſhould 
fall on him. 8 | 

ASHHURST, ].—There is one general principle, which ap- 
pears to be clear, that the ſheriff is perſonally liable for every 
act of his bailiff. This is laid down in Lateb (a), where it is 
ſaid that the ſheriff ſhall be anſwerable in damages for the act of 
his officers, though he is not liable to be indicted for their miſ- 
conduct. It is alſo ſaid in Doug. (5) that * for all civil pur- 


holds indeed in moſt inſtances with regard to ſervants in gene- 
ral; a maſter is liable for every a& of his ſervant done by him 
in the courſe of his employment. And there ſeems to be 
greater reaſon why that ſhould hold in the caſe of a ſheriff, than 
in the caſe of ſervants in general, as the ſheriff is ſuppoſed to 
take ample ſecurity for the good behaviour of his officers, which 
is not done in other inſtances. The next thing to be conſidered 
is, whether the taking of any thing for executing proceſs is 
or is not done by the ſheriff in the courſe of his office: now 
this cannot be controverted ; we have only to read the return of 
the ſheriff, which ſhews not only that he adopted the act of the 
bailiff as his own, but alſo that the proceſs was executed under 
his immediate order; for he ſays, I have cauſed to be levied, 
% &7. part whereof I have retained, Cc.“ Then the defendant's 
counſel attempted to make this a criminal charge on the de- 
fendant: but in my apprehenſion this is not ſo, nor even to be 
conſidered as a penal action; for it has been held in many in- 
ſtances, that where a ſtatute gives accumulative damages to the 
party grieved, it is not a penal action; for in penal acons no 
coſts are allowed, but if the action be brought by the party 

(a) Latch, 187. | Wo Doi 4. ex 70. 

in F bee. 
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grieved, he 43 entitled to coſts (a). This was then argued to be 
a criminal charge againſt the ſheriff, becauſe the ſubject itſelf 
is of ſuch a nature as would warrant an indictment : but that 
argument is inconcluſive, becauſe actions are brought every day 
againſt cheriffs for acts done by their bailiffs, which would war- 


rant a criminal proſecution; as, for inſtance, treſpaſs and falſe 
impriſonment, which may be the ſubje& of an indictment for 


an aſſault againſt the bailiff. It is not neceſlary for us to deter- 


mine, in this caſe, whether an action would or would not lie 
againſt the ſheriff to recover the penalty given to the common 
informer : but were it neceſſary to decide it, I ſhould think it 
would be difficult for the ſheriff to protect himſelf againſt ſuch 
an action; for by the return he recognizes the act of the bailiff 
as his own. And I believe there are inſtances which go the 
whole length of this poſition; as where actions have been 
brought againſt lottery-ofice-keepers for acts done by their ſer- 
vants. Now if ſuch an action will lie againſt a lottery-office- 
keeper for acts done by his ſervant, an action may as well be 
maintained by a common informer to recover the penalty given 


by this ſtatute: there does not appear to be much difference 


between the two caſes; but I do not give any deciſive opinion 


upon this point. As to the principal queſtion, there is no 
doubt but that this action is properly brought againſt the ſheriff; 
and there is no hardſhip in it againſt him, becauſe he may 
reſort to the bailiff's ſecurities, which is more convenient to the 
public than that the party grieved ſhould be obliged to ſue the 
bailiff on his own perſonal ſecurity. e 
BULLER, J.— This being a motion for a new trial, the gene- 
ral queſtion is, whether the verdict is ſupported by the evi- 
dence? And ſpeaking of this caſe. in particular, I think that 
the return made by the ſheriff is decifive againſt him; for by that 
he has adopted the act of the bailiff as his own, and has inſiſted 


on the right to.retain that ſum which has been deducted by the- 


bailiff in executing the writ. The articles are only due as fees 
Zo the ſheriff; they are claimed by him as ſuch; and on that 
account it has been held that, if an action be brought on this 


act of parliament for fees, it muſt be brought by the ſheriff, and 
not by the bailiff. The ſheriff is 1 only officer known. to * 


(a) And it, has been held that an action ing of actions on penal ſtatutes, "paw v. 
given by ſtatute to the party grieved is not | Frederick, T. 25 G. 3. E. R 
within 31 Zliz. c. 5. which limits the bring- 
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court; he may employ whom he pleaſes; but he is anſwerable 
civiliter for the acts of all thoſe employed by him. And this has 


been carried ſo far, that a return made by a ſheriff that the per- 


ſon arreſted was reſcued out of the cuſtody of the bailiff has 


been held to be bad; the return muſt be, that the perſon was 


reſcued out of þ:s cuſtody. So that the court look to the ſheriff 
as the perſon who is immediately anſwerable ; and here he has 
returned that he has levied ſo much, which is ſufficient to 
charge him. On the general queſtion I have no ſort of doubt 


but that the ſheriff muſt be anſwerable. This depends on the 


true meaning of an expreſſion in the books, that the ſheriff is 
anſwerable civiliter, but not criminaliter, for the acts of his 


bailiffs. So long ago as the caſe in Lateb the line was drawn 
with ſo much precifion that it does not admit of any doubt. 


There it is explained to mean, . that the ſheriff ſhall not be im- 
priſoned or indicted for the acts of his bailiff, but that an action 
lies againſt him by the party grieved for damages, and he ſhall 
be fined. So that he is not liable to any corporal puniſhment ; 

but where it reſts in damages, he ſhall make the party a pecu- 
niary ſatisfaction. This doQrine was recogniſed in the Common 
Pleas in the caſe of Saunderſon v. Baker, where Gould, J. ſaid (a) 


As to the ſheriff's liability to anſwer civiliter and not crimi- 


% naliter for the acts of his officers, the books mean that the 
«« ſheriff is not liable to an inditment.” Therefore the diſ- 


tinction is ſo clear that it cannot be ſhaken. It is ſaid that 


there is a hardſhip on the ſheriff on account of the difficulty of 
his making a return; and it is firſt ſaid that, if he had returned 
that he had levied 136. that would have been wrong; I think 
ſo too. Then the defendant's counſel admitted that if the 
ſheriff had returned that he had only levied 1167, that return 
would have been falſe. This ſhews that he is obliged to ſtate 
the fact, and adopt the act of his officers ; conſequently that he 
muſt be anſwerable. Thoſe caſes put at the bar, where it might 
be reaſonable that the ſheriff ſhould take more than. is allowed 


by the ſtatute, go rather to the paſſions than to the judgment of 
the court; becauſe they are inſtances where the ſheriff gives 


time as an indulgence to the party: in anſwer to that, I can 


only ſay that it is not the duty of the ſheriff or his officers to 


grant indulgences, When I firſt came into this court number- 
tcſs motions were made on account of the inconvenience ariſing 


(a) 3 il 316. 


to 


A © 
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to the parties from this ſort of indulgence. We ſaw that there 
as a colluſion” between ſheriffs and defendants; on which 
the court took this line, wherever they found a ſheriff taking 
part with the defendant, they fixed him with the whole debt 
and the coſts upon an attachment. That put a ſtop to an evil 
which was encreafing in this court to an enormous degree. The 
ſheriff. ſhould not conſider whether delay will be advantageous 
to the party or not; he ought not to exerciſe his judgment upon 
it; it is his duty to obey the orders of the court, to ſeize and 
ſell the goods immediately: therefore I think that the ſheriff 


cannot be allowed the expence of an auctioneer, or even the levy 
fee of a guinea ; but the ſheriff and the court are bound by the 


act of parliament. If the plaintiff chooſe to have an auction, he 


muſt defray the expences out of his own debt to be levied; for 
there is no colour to charge the defendant with it. The ſheriff 
can only levy on the defendant that ſum which is given by the 
judgment of the court: and if the defendant wiſh to have an 
auction, he muſt pay for it out of his pocket; but it ſhould 
make no part of the ſheriff's account. Suppoſe the defendant's 
effects were but juſt ſufficient to pay the debt, ſhall the de- 
fendant be permitted to employ an auctioneer, or ſhall the 
ſheriff allow it ? That would 80 in diminution of the fund out 
of which the plaintiff's debt is to be paid. Then the only re- 
maining queſtion. is, whether in this caſe it appears that the 
plaintiff is the party grieved? The firſt execution was what 
ſtruck me as a ground for this doubt. The judgment there was 
for 2001. Therefore the ſheriff was at liberty, by the judgment 
of this court, to raiſe 200/. but no more; and the expences of 
levying muſt have been paid out of the debt. For in actions on 
ſimple contracts and judgments for a debt certain, the expences 
of levying muſt be paid by the plaintiff, and not by the de- 
fendant; ſo that if the ſheriff over- charge, the plaintiff is the 
ſufferer. But if the judgment be for a penalty, the plaintiff 
has a right to receive the whole of his debt, independent of the 
expences of the execution; and in thoſe caſes the defendant is 
the. party injured by the ſheriff's taking more than he ought. 
Now in this caſe the plaintiff has been illegally compelled to 
pay more than the ſheriff had a right to take; and therefore he 
is the party grieved. | | 
GRosx,. ].—Two queſtions have been hte in this caſe ; 
firſt, as to the ſheriff's right of taking fees beyond what is al- 
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1564 by the aft of parliament; and ſecondly, 26 #9 the pro- 
priety of bringiag this action againſt the ſheriff, . Firſt. I do 


not take into my conſideration what either party may have pre- 
vailed on the ſheriff to do for his benefit : but as a queſtion of 
law this. point is extremely clear, At common law no fee what. 
ever was allowed to the ſheriff; then if he be entitled to reccive 
any, it muſt be by a& of parliament. Now by looking into the 


act (a) it appears clearly to have been the intention of the legif- 
| lature that the ſheriff ſhould be paid in proportion to the ſum 


levied out of the ſum levied, and that the ſheriff ſhould only 
levy what was really due. If this had been conſtantly e 
the courts would never have been troubled with complaints 
againſt auctioneers, bailiffs, and all thoſe locuſts who prey upon 


the eſtates of neceſſitous defendants. The preſent is a ſtriking 


inſtance of the propriety of this act of parliament. Two auc- 
tioneers were called in; one from the diſtance of twenty-three 
miles, although there was an auctioneer reſiding upon the ſpot, 
and he charged ſeven and an half per cent.; the other em- 
ployed the bailiff as his ſervant, and gave him four guineas for 
three days, although he admitted that he had never before given 
even ſo much as a guinea a day. I am clearly of opinion that 


in point of ſtrict law the ſheriff i is not entitled to take any more 


than what is allowed by the ſtatute, If the parties make any 
private agreement, that is a matter for their conſideration, but 
it cannot form a part of the ſheriff's demand. I am glad that 
this queſtion has been diſcuſſed, becauſe the public have ſuffered 
much injuſtice from not knowing what is the right of the 
ſheriff, The next queſtion is, whether the plaintiff. can main- 


tain this action againſt the ſheriff? This action is not brought 


for the penalty, but on that part of the ſtatute which I conſider 
as remedial. I do not give any opinion on the point whether 
this action could be maintained for the penalty, though I have 
not much doubt on that. I am of opinion that either the original 
plaintiff or the defendant may be the party grieved under this ſta- 


tute ; but in this inſtance the original defendant only is the party 


grieved. Thea is the ſheriff anſwerable ? It has been ſaid that the 


ſheriff is not the hand receiving the money in this caſe: but it 
is ſo according to his return; for he ſays that he has received 


and retained fo much; and I think in this remedial action he 


ought to be ſo conlidered. But without ee 5 return in 
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 ";chis particular caſe, as a general queſtion I think the ſheriff is 


liable. The law on this ſubject is very well laid down in 
Latch, and in \Saunder ſon v. Baker. In the latter caſe an action 
was brought againſt the ſheriff. for a. tort committed by the 
officer againſt his warrant. -There the officer did not do what 
he was ordered to do by the ſheriff, for he took the goods of 
A. inſtead of B.; and even there the ſheriff was held liable 
for the act of the officer, though againſt the tenor of the writ, 
and without his authority or knowledge. Then how can we 
ſay that in a caſe like this the ſheriff ſhall not be liable? It 
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has been ſaid that there will be a hardſhip on the ſheriff: but 1 


think that the hardſhip is on the other fade. For if. the ſheriff 
be not. liable, the party can only have recourſe to the bailiff, 
who is unknown to him, but who is well known to the ſheriff; 
and therefore the ſheriff knows his ſecurity, but the party does 
not. On the merits of the caſe I am likewiſe of opinion that 
the defendant is not entitled to a new trial, 
| Rule diſcharged. 

Erſkine then moved that treble damages of the ſum recovered 

might be awarded ; ,which was ordered IE: : 


Mappe on the ſeveral Demiſes of Joan BAk ER and 
Others, Executors of Joun Baxter deceaſed, and 


Thomas ABLEy the Younger, againſt Grzorcs WRITE, 
Saran WrrTe, WILLIAM ASMORE, and EDwWwaRD 
TAYLOR. 


JECTMENT for certain premiſes at * and 

— Elmbridge, Worceſterſhire, tried before Thomſon, B. at the 
taſt Worceſter Aſſizes. The plaintiff relied on the title of 
Thomas Abley only, who had married Ann Beſt the daughter 
and heir at law of John Beft who died ſeiſed of a houſe and 
land, the premiſes in queſtion, ſeveral years ago, leaving an only 
child Ann, now the wife of Thomas Abley the leffor of the 
plaintiff, and a widow, who is fince married to the defendant 
Edward Taylor. George White, father of the defendant George 
White, entered upon the houſe and land about 16 or-17 years ago 
as tenant to John Beſt, and died about half a year ago, having 
before his death delivered up the poſſeſſion to the defendant his 
fon, The defendant Taylor, as tenant to the defendant George 
e 
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ame notice 
as the origi- 
nal leſſor 
muſt have 
given. 
If an agree- 
ment, made 
by an infant, 
be for his be- 
nefit at the 
time, it ſhall 
bind him. 
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White, now occupies” the houſe, The defendants inſiſted that 
the defendant George "White was tenant of the premiſes under 


an agreement on zoth of January laſt, to which Abley the leflor 
of the ere was a party, and that no notice to quit had 
been given. It was inſiſted by the plaintiff's counſel that 
Abley being under age was not bound by the agreement. The 
defendants' counſel anſwered that the agreement of the infant 
was only voidable, and that he could not avoid it before he 
came of age; or if he could, yet that notice of his intention of 
avoiding it ought to have been given. And alſo that the demiſe 
in the declaration was improperly laid; being laid on the zd 
January, to hold from the 2d, which was prior to the agree- 
ment between Abley and White. The learned Judge overruled 
theſe objections to Abley's title to recover, and the jury found 
a verdict for the plaintiff againſt the defendants George White 
and Edward Taylor for the premiſes in their poſſeſſion: but no 
evidence having been given with reſpect to the premiſes in the 
poſſeſſion of the defendants Sarab White and William Aſmore, 
the jury found for thoſe defendants, 

Plumer had obtained a rule to ſhew cauſe why a new trial 
ſhould not be granted on ſeveral grounds. 1ſt, Becauſe it ap- 
peared that the agreement for a leaſe to the defendant, entered into 
by the infant leſſor, was rendering rent, and therefore it was 
not void ab initio. 2dly, If it were only voidable, it was not 
avoided by any act of the infant before the bringing of the 
ejectment; and if that circumſtance alone would in general be 
ſufficient to determine a voidable leaſe, yet the infant could 


not avoid it while he was under age, it being for his benefit. 


3dly, The plaintiff claims under a, demiſe in the declaration 
made by the infant, for which no conſideration is ſtated ; but 
a demiſe made by an infant without reſerving rent is abſolutely 
void and not merely voidable (a). gthly, Even ſuppoſing the 
agreement to be voidable by the infant, and that a leaſe made 
by him merely to try his title is good without reſerving rent, yet 
the leſſor of the plaintiff is not entitled to recover in this eject- 
ment, becauſe the agreement in fact ſubſiſted poſterior to the 
day of the demiſe laid in the declaration. 

Bearcreft ſhewed cauſe, The leaſe of an infant e even render- 
ing rent is voidable by him at any time, Ce. Lit. 380, b. when it 


(a) It is laid down id Zesch d. Jbber | an infant AY a leaſe without reſerv- 


18 


IN THE TWENTY-EIGHTH YEAR OF GEORGE III. 
zs aid that a diverſity is to be obſerved between matters of re- 
cord done or ſuffered by an infant, and matters in fait; for mat- 
ters in ai he ſhall avoid cither wirbin age or at full age: and in 
75 2-Inft. 673, it is held that if an infant bargain and (ell lands 
by deed indented and inrolled, he may avoid it at any time. 
That is much ftronger than the preſent caſe, which is only 
that of a parol demiſe. Then if it may be avoided, the act of 
bringing an ejectment will determine it. | 

Per Curiam. It is deciſive in this caſe that ſix months notice 
Has not. been given, For even ſuppoſing the agreement made 
by the infant to have been avoided, the parties muſt ſtand in the 
ink ſituation in which they did before that agreement was entered 


ino. At that time the defendants held as tenants from year 
to hear under a letting by the father, who could not have turned 
them out without giving them regular notice: then they were 
not leſs entitled to the ſame notice when the lands came to the 
daughter's huſband, becauſe he was an infant. And 

BuLLER, J. added—Notwithſtanding the doctrine in Co. Lit. 
which is alſo laid down in Brownlow, I will freely own that 
1 am of opinion againft the leſſor of the plaintiff on the other 


ground; for all the modern caſes have expreſsly held that an 


infant cannot avoid a leaſe which is for his own benefit. In the 
argument of the caſe of Zouch and Parſons, Mr. Dunning who 
was arguing againſt the deed of the infant ſays, ** as to the 
«infant's leaſe, the benefit of the infant is to be conſidered. 
«© His leaſes are good if rent is reſerved for them: this excep- 
* tion ariſes from neceſſity; therefore it is neceflary to vali- 
«date his leaſes reſerving rent.“ And Lord Mansfield in the 
caſe of Drury and Drury (a) laid it down as a general prin- 
'ciple, that / an agreement be for the benefit of an infant at the 
lime it N bind bim; Lord ee afterwards adopted 


| Rule abſolute. 


(a) Dom. Proc. 26th. May 1762. s Bro. Ap. Fr. 
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"IS | was an action on a policy of ioſurance, tried at-the 
un after T. rinity term 1787, at Guilaball, London, 
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before Groſe, J. when the jury found a verdi dt for the plaintiffs 
damages 315k W e to _ eons of the court on the fol- 
lowing caſe. 

 Fames Simandy of n in it on the $th bs of 
Auguſt 1780, ſubſcribed a policy of aſſurance at Marſeilles on a 


ſhip called La Vierge des Car mes and Les Ames au Purgatoire, 


Cipriano Moreſeo, maſter, at and from Marſeilles to Cartbagena, 
for 7200 livres or 315 J. at a premium of 8/. per cent. The 
defendant on the 26th Auguſt 1780 ſubſcribed the policy ſtated 
in the declaration at a premium of 2 guineas per cent. for the 
ſaid ſum of 315/., being a re- aſſurance of the ſaid J. Simandy's 
ſubſcription to the firſt mentioned policy. The ſhip on her 
voyage from Marſeilles to Alicant and Carthagena was captured 
by an Engliſh privateer on the 14th of September, and carried 


into Mabon, and there condemned as prize; and Simandy on the 


15th of February 1781 paid the ſum ſubſcribed by. him at 
Marſeilles to the aſſured.” Simandy is living; and at the time of 
the ſubſcribing of the policy ſtated in the declaration he was ſol- 
vent. The queſtion. for the opinion of the Court is, Whe- 
ther the plaintiffs are entitled to recover ? 

Baldwin, for the plaintiffs, contended that the ee 


effected under the circumſtances of the preſent caſe was legal. 
Previous to the paſſing of the ſtatute 19 Geo. 2. c. 35. there 
could not be any pretence to impeach the legality of ſuch a con- 
tract. Nor is it affected by that ſtatute; for that was paſſed in 
order to regulate inſurances vn ſhips belonging to the ſubjects 


of Great Britain. It appears not only by the title, but alſo by 


the preamble, of that act, that it was not meant to extend to 


foreign veſſels. Re-affurances are allowed in all the other com- 


' mercial countries in Europe; and it is of  ipfinite benefit to 


this country that it ſhould be permitted here on foreign ſhips. 
It has never yet been decided that a re- aſſurance on, a foreign 
ip is illegal under the 19 Geo. 2. but it has been determined 
that that ſtatute does not. prohibit inſurances on foreign ſhips 


s jntereſt or no intereſt.” Belli en v. Fletcher, Dougl. 301. 


Law, for the defendant, contended that this policy of aſſurance 
was void within the 19 Geo. 2. c.. 37. as a re- aſſurance. A re- 
aſſurance i is a contract of indemnity between the original and a 
collateral inſurer, by which the firlt i is indemnified by the lat- 
ter from the Tifſk* he bas undertaken in reſpect of the ſubject 


inſured; It is a partial ſubſtitution of the ſecond in the place 


of the firſt. This cannot be ſaid not to be within the real 
| | meaning 


We, 
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meaning of the ſtatute 19 Geo. 2. c. 37.5 becauſe not within 1787. 
all the exceptions which the act takes notice of. For in caſe of | 
a French inſurance, though the underwriter may die or become Ann 


inſolvent, he cannot become a bankrupt within the Engliſh 11 
deſeription of that character; neither can an underwriter te- 

fiding in Scotland; fo that re- aſſurances of Scottiſb ſubſcribers 

muſt be good if this is; and re- aſſurances of Scott iſb ſhips would 

be equally good with thoſe of French. The conſequence of 

ſuch a rule of interpretation would be that every prohibitory 

ſtatute, containing exceptions in favor of partigular claſſes of 

ſubjects, could not poſſibly extend to foreigners, | becauſe ſuch 
foreigners could never come within the benefit of the exception. 


He admitted that the caſe of Thellufſon v. Fletcher had decided 

that the firſt ſection of this ſtatute does not apply to the 

caſe of foreign ſhips, and that inſurances ** intereſt or no in- 

c tereſt” may be made upon them. But that clauſe is qualified 

by words of reference to his majeſiy s ſhips, or ſhips belonging to 

his ſubjects only: but no ſuch reference. is contained in the 
fourth ſection, which prohibits re- aſſurance generally. , Be- 
ſides it is ſaid that foreign ſhips were not included in the 
' firſt ſection, on account of the difficulty of procuring witneſſes 
to prove the intereſt : but that difficulty does not affect the 
general prohibition of re- aſſurances. This is likewiſe void, 
it being “by way of gaming or wagering :” and theſe are diſ- 
tinct ſubſtantive words independant of the ſhip and goods. The 
object meant to be prohibited by the act is a ſpecies of gaming; 
it was intended to deter people from adventuring in inſurances *} 
upon the chance of a riſe and fall of the premium; and the 4 
miſchief is equal whether the gambling be effected by means, of 
an Engliſh or French re-aſſurance. It is always open to frauds .. 
and. in the preſent inſtance there is a difference of premium 
between eight pounds received by Simandy and two guineas re- 1 
ceived by the defendant, This re- aſſurance is alſo void, as being . 
a ſpecies of partnerſhip: inſurance in fraud of the proviſions of bc. 
the 6 Geo. 1. c. 18. which was paſſed in favor of the Royal 
Exchange and London Inſurance Companies; and it is likewiſe 
A gaming policy within the 14 Geo. 3. c. 48. 

Baldwin in reply. The ſtatutes 6 Geo, 1. c. 18. and 14 Geo. 6. | 
£. 48. are not applicable to the preſent caſe. The former was 
made in favor of a corporation, declaring that no other perſons 

a inſure as 4 lech. And the latter was paſſed for the pur- 


pole 
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as of probibiting inſurances on lives where the party has no 


1 — intereſt z and there is an expreſs exception as to inſurances on 


tf 


ſhips, If a. foreigner can ipſure ** intereſt or no intereſt,” it is 
deciſive of this queſtion ; and the inſerting in the policy that 
it was a re- aſſurance cannot make any difference. Should the 
court determine that foreign-riſks cannot be re- aſſured here, it 
muſt put a ſtop to the practice of receiving premiums here, 
which has been found to be very beneficial to this country, 
ASHHURST, J.—-There is no doubt in this caſe upon the 
words of the act of parliament ; the fourth ſection of which is 
precife and poſitive “ that it ſhall not be lawful to make re- 
e aſſurance, unleſs the affurer ſhall” be ' inſolvent, become a 
© bankrupt, or die.” Now in this caſe this is not a re-aſſur- 
ance made abroad, but in this country; ſuch a contract there- 
fore is void being in the very teeth of the act. It bas been 
argued that, beeauſe the prior part of the ſtatute, which re- 
ſttrains inſurances intereſt or no intereſt,” has been held not to 
extend to foreigners, this clauſe ſhould alſo be confined to in- 
furances on Engliſb thips.: The caſe of Thelluſſon v. Fletcher 
was rightly determined, becauſe the firſt ſection is expreſsly con- 
_ fined to aſſurances on ſhips belonging to bis majeſty, or any of his 
Jubgeets : but the fourth clauſe is general without any reſerva- 
tion, and reaches the preſent caſe; and there is no reaſon why 
it ſhould be reſtrained to Engl/i/b ſhips. 
 BuLLBR, J.— This is ſo plain a caſe that attempting to argue 
it only tends to puzzle the queſtion. It has been - argued 
that, becauſe one elauſe of this ſtatute does not extend to foreign 
ſhips, the others ſhall not: but, if in the ſame act of parlia- 
ment there is one clauſe which applies to a particular caſe, 
and another which is coneeived in general terms, the former 
ſhall not reſtrain the ſignification of the latter. But it rather 
operates the other way; for it - ſhews that the legiſlature had 
both caſes in their view at the time of paſſing the ſtatute, and 
when they meant to confine the prohibition to Britiſh ſhips 
they have ex preſsly done ſo; but where they did not intend 
to confine it, they have omitted the reſtriction. And indeed 
other parts of the act ſhew that the legiſlature turned their at- 
tention. to different - caſes which might ariſe in the courſe of 
trade; for they afterwards ſpeak of inſurances upon goods com- 


ing from any of the Spaniſh or Portugueſe dominions, which 
may be effected intereſt or no intereſt,” That excoption 
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W 
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was added for the purpoſe of encouraging the trade with Spain 
and Portugal, which was in favor of this country; and I have 
heard Lord Mangſeld ſay that the reaſon of that allowance was 
to favor the ſmuggling of. bullion from thoſe countries, which 
was prohibited to be exported from thence ; and the perſons, to 
whom it might be conſigned here, could not tell by what 
xeſſels or at what time it might be ſent, as their correſpondents 
abroad were obliged to watch the opportunity of exporting it. 
It has been urged as a reaſon for allowing the legality of ſuch 
2 contract as the preſent, that there is no inſtance in which a re- 
aſſurance by a foreigner on a foreign ſhip has been held to be 
bad. In truth it has never been made a queſtion till now, 
which is deciſive againſt the plaintiff ; becauſe if, as has been 
ſaid, theſe re- aſſurances have frequently been made, loſſes muſt 
have happened ; and no attempt having been made to enforce 
theſe contracts it ſhews what the general underſtanding of the 
parties making them has been. It cannot be ſaid that this 


bound by the laws of it. Then the queſtion is, whether this 
ſort of property is or is not allowed to be inſured here within 
this act. Now no reaſon can be afligned, why à foreigner 
might inſure here, which would not extend to the ſubjects of 
this country. But it cannot be contended that, if a ſubject 
inſured'on a foreign ſhip, he might re-afſure here; for no per- 
ſon can re- aſſure in this country except in one of the three in- 
ſtances mentioned in the act. Then as to the policy of this 
ſtatute, this very caſe is deciſive in it's favor. For firſt 
there is an inſurance in France at a premium of 8/. per cent. and 
then the Engliſbman re-afſures for two guineas per cent. 80 
that the latter runs the whole riſk for the ſmaller ſum, while 
the former runs no. riſk whatever for the larger one; and the 
difference is put into the pocket of the foreigner. 

GRoss, J.— When this caſe was reſerved at the trial, it 
ſtruck me 'as ſcarce admitting a doubt. This matter is per- 
fectly well underſtood by foreigners; they conſider it as an 
engagement of honor. Now they come here to know what 


the law is; and it is perfectly clear that this re- aſſurance is void 
by the oy. | 
Paſtea to the defendant. 
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act of parliament does not extend to a foreigner inſuring here; 
becauſe all perſons who make contracts in this country are 
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A father may 
bring an ac- 
tion of treſ- 
paſs for 
breaking, 


Sc. his houſe, 


and debauch- 
ing his 
daughter, 
per quod ſer- 
vitium amiſit, 
though the 
daughter be 
above 21 
years of age, 
where acts 
of ſervice are 
proved, 
though there 
be no con- 
tract for ſer- 
vice. 
Licence to 
eater the 
plaintiff's 
houſe, if 
pleaded, is 
a bar to this 
action; but 
it cannot be 
given in evi- 
dence under 
the general 
iſſue. 
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BenxerT again} A LLCOTT, 


RESPA 8 8 lor banking and entering the plaintif's 
houſe, debauching his daughter (deſcribing her as a 
menial ſervant), and getting her with child, per quod ſervitium 
amifit. Plea, Not-guilty. At. the trial at the laſt .Herefird 
Aſſizes, before Perryn, B. it appeared that the defendant, who 
was a colleQor of the land-tax, viſited the plaintiff's daughter 
in the character of a ſuitor, but at the time when his entering 
the houſe was proved in order to ſupport the treſpaſs he went to 
demand payment of the land- tax, when, the plaintiff being from 
home, his wife invited the defendant to go into the daughter's 
bed-chamber, where ſhe was lying upon the bed, and left them 
together for ſeveral hours. It likewiſe appeared that the plaintiff 
was a conſiderable farmer, and that his daughter, who was thicty 
years of age, occaſionally did acts of ſervice. The jury gave a 
verdict for the plaintiff with 200 J. damages; which the learned 
judge thought were not exceſſive. 

A motion was made to ſet aſide this verdict, firſt, becauſe the 
damages were exceſſive; and ſecondly, that the action could not 
be maintained, the daughter being above the age of 21, and no 
contract for ſervice having been proved. 

Bearcroft was to have ſhewn cauſe againſt the rule: but the 


court deſired firſt to hear 


Lane in ſupport of the rule. Firſt, ſuppoſing the action can 
be maintained, the damages are exceſſive, It was in proof at 
the trial that the very injury of which the plaintiff. complains 
was occaſioned by the act of the plaintiff's wife, by inviting the 
defendant into her daughter's bed- chamber, and leaving them 
together for a conſiderable time. And it has been repeatedly 
determined in actions for criminal converſation. that, if the act 
complained of be with the huſband's privity, the action will 
not lie (a). This doctrine was recognized in the caſes of Mor- 


ey v. Biſſet (5), and Foley v. Lord Peterborough (c). And 


though the act in the preſent caſe might not perhaps have been 


committed by the connivance of the plaintiff's wife, yet if it 
were reaſonably induced by her conduct, it will go in diminution 


1 (3) fake at Weſtminſter, cor. Lord Mansfield, 
4 «2 3. D. Os 
f Po hehe of 


(a) Vide Buller's V. P. 27. 
after Hil. 1782, 
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of damages. But, ſecondly, this action will not lie, This is not 
an action on the ' caſe for the enge. damages where the 
Per quod is the giſt of the action, but treſpaſs for the immediate 
injury. Now if the treſpaſs for breaking and entering the plain- 
tiff's houſe fall to the ground, that which is a conſequence 
muſt nceſſarily fall with it. It was proved that the defendant 
entered the plaintiff's houſe as a collector of the land- tax, there- 
fore his entry was lawful, and his continuing there was at the 
requeſt of the plaintiff's wife; this would have ſupported a plea 
of licence, and evidence of it is good under the general iſſue. 

T. 21 H.7. p. 28. pl. 5. At any rate there was no treſpaſs 
proved by. the facts given in evidence at the trial. But even 


ſuppoſing a treſpaſs to have been proved, ſtill as the daughter 


was above 21 years of age it was neceſſary to prove a ſpecial 
hiring and ſervice ; for after the daughter became of age the 
father was not bound to maintain her, And though in Peſtle- 
thwaite v. Parkes (a) it was contended that the action did not 
lie becauſe the daughter was in the ſervice of another, yet it 
does not follow in this caſe that, becauſe the plaintiff's daugh- 
ter lived in his houſe, this action can be maintained, as no con- 
tract of hiring was proved. But this daughter was ſui juris at 
the time; therefore the injury, if any, is done to her. And 
there is no inſtance in which it has been determined that the 
father may recover in an action under circumſtances ſimilar to 
the preſent. For though in the caſe of Tullidge v. Wade (6b) 


the daughter was ad * of age, the objection was not 
taken. | 


 ASHHURST\, Je is true indeed that the damages are con- 
ſiderable; and if we had been on the jury, we poſſibly might 


Have been diſpoſed to have given a ſmaller ſum. But in an ac- 
tion for this ſpecies of injury, the court will not try that fact; 


the Judge who tried the cauſe We declared himſelf ſatisfied 


with the verdict. 


BULLER, 0 0 action merely top debauching 2 man's 
daughter, by which he loſes her ſervice, is an action on the 
caſe. But according to Lord Holt's opinion (c), where the of- 
fence is accompanied with an illegal entry of the father's houſe, 
He has his election either to bring treſpaſs for the breaking and 
entering, and lay the debauching of the daughter and loſs of her 
ſervice as conſequential ; or he may bring the action on the caſe 


(a) 3 Barr. 1878. (5) 3 Fill: 18. 1 (c) 2 Lord "FUSE 1032. 
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merely for debauching his daughter, per guod fervitium amiſit. 
In the preſent caſe the plaintiff has made his election, and has 


brought an action of treſpaſs for breaking and entering his 
houſe, and all the reſt' is merely conſequential. And therefore 
it is true, as was ſaid, that if the treſpaſs had not been proved, 
the defendant would have been entitled to a verdict. But it is 


now perfectly clear that a licence to enter cannot be given in 


evidence under the general iſſue. The plea of not guilty 1 
only goes to deny the fact of the treſpaſs ; now as that was 
proved in fact, the plaintiff was entitled to a verdi&; and the 


only conſideration for the jury was as to the quantum of da- 
mages. And indeed upon the'whole the damages are not exceſ- 


ſive; becauſe though the mother acted indiſcreetly, yet the de- 


fendant was certainly very culpable. He was introduced to the 


plaintiff's family in the character of a ſuitor; he gained admiſ- 


ſion into the houſe on honorable terms, and the family truſted 
to his honour ; and therefore this is not like the cafe of Worſley 
v. Biſet. With reſpect to the objection that this action cannot 


be maintained by the father for debauching his daughter above 


age per quod ſervitium amiſit, no contract for ſervice having 


been proved; I take it to be perfectly well ſettled ſince the caſe 
of Poftlethwaite v. Parkes, that the action will not lie by the 


father, unleſs the daughter be proved in ſome way or another 


his ſervant. In that caſe the ground, which influenced the 
opinion of the court, was, that the daughter was in the ſervice 
of another perſon. But in actions of this kind the ſlighteſt evi- 
dence is ſufficient; even milking cows. Here inſtances. of ac- 
tual ſervice were proved, and therefore it is immaterial whether 


the daughter was of age or not. Neither is it material whether 


the ſervant be or be not hired for a year, or whether ſhe has any 


wages; it being ſufficient that ſhe is a ſervant de facto. If this 


had been an action on the caſe, this objection could not have 


Ee and much leſs can it in this form of action. 
rex J.— declared 13 to be of the ſame opinion. 
| Rule * 
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Sadie; on the ſeveral Demiſes of MyTToxn and 
Ouhers, 0 G1LBERT and Qthers. 1 


1 


HE defendants were W 15060 truſtees under the 11th 

Geo. 3. c. 87. for repairing and widening the road be- 
tween (Cheadle and Leek, in the county of Srafford, and for other 
purpoſes therein mentioned. 
act to erect turnpikes and toll-houſes ; and the right and pro- 
perty thereof, and all the materials of the ſame, are thereby 
veſted in them. And ſeven or more of them are enabled by 
writing under their hands and feals to leaſe the ſaid tolls. And 
they are further authoriſed to take up at intereſt any ſum upon 
the credit of the ſaid tolls, and to affign over and convey the ſaid 
reſpective tolls to any perſons who ſhall advance their money 
thereon, It is further enacted that no preference ſhall be given 


to the perfon lending money on the credit of the ſaid tolls, + 


in reſpect of the priority of advancing ſuch ſum ; but that all per- 
ſons, to whom ſuch reſpeRive mortgages or aſſignments ſhall be 
made, ſhall be in their ſeveral proportions creditors on the. ſaid 
reſpeftive tolls in equal degree one with another ; and this to be 
_ deemed a public act. The truſtees having occaſion to raiſe a 
_ certain ſum, advertiſed according to the act; and the leſſors of 
the plaintiff having offered to ſupply them, mortgages were exe- 
cuted to the leſſors of the plaintiff of the tolls, and alſo of the 
Toll. houſes and toll. gates, by a ſufficient number of the truſtees, 

ſome of theſe very defendants having joined in executing thoſe 
conveyances. This ejectment was brought to recover poſſeſſion 
of the toll-houſes and toll-gates, purſuant to the terms of the 
mortgage to Myfton. At the trial before Perryn, B. at the 
laſt Aſſizes at Srafford, it was objected on behalf of the de- 


fendants, that the act did not warrant them to mortgage 


the fallã guter, but only the rolle, for which an ejedment 
would not lie; and that the act expreſsly directed that no pre- 
ference ſhould be given to any of the creditors above the reſt: 


and the Judge being of that opinion, nonſuited the plain- 
tiff. A motion was made to ſet aſide this nonſuit, on two 


grounds; iſt, That ſome of the defendants having joined 
in executing the conveyance, were eſtopped from taking that 
. 2Uly, That the toll-gates are à part of and ap- 


XX purtenant 


The truſtees are authoriſed by the 
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Friday, 
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The truſtees 
of a public 
turnpike act, 
which em- 
powers them 
to erect toll - 
houſes and 
mortgage the 
tolls, and 
which de- 
clares that 


there ſhall be 


no priority 
among the 
creditors, 
have no 
power to 
mortgage the 
toll-houſes or 
ates. 
If in fact they 
have made 
ſuch a mort- 
gage, and an 
ejectment is 
brought a- 
gainſt them 
by the mort- 
gagee, they 
are not | 
eſtopped by 
their deed 
from inſiſting 
that the act 
gives them no 
uch power. 
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1787. Pr ON to * tolls, and virtually included in a . of the 
SY” latter; 


Fiat: DTeycefter ſhewed cauſe againſt the rule, upon a'the two 2 
5 11 on which it had been moved. 1ſt, The act in words only gives 
the truſtees a power to mortgage the fllt, and not the toll-gates 
or houſes, Then the queſtion is, whether the legiſlature f in- 
tended to give them that further power? Now it is clear that 
they did not, for they expreſsly enact that no preference ſhall be 
given to any one creditor above the reſt; but if the truſtees 
could mortgage the toll-gates to any particular creditor, it 
would be giving him a preference, Again, the truſtees have a 
power by the act of moving the gates when they ſee proper, 
which they could not do if they gave up the poſſeſſion of them. 
If therefore the truſtees, as well by the words as by the clear 
intention of the act, had no power to make a mortgage of the 
toll gates and houſes ;. the ſecond queſtion is, whether or not the 
truſtees. were eſtopped from taking that objeQion againſt the 
terms of their own deed. In general it is true that no perſon 
Can object againſt his own deed, that he had no right to execute 
| ſuch a Conveyance ; but that is only to be underſtood in the 
caſe of private individuals. Here theſe defendants are truſtees 
under. a publie act of parliament for other creditors beſides 
Mytton, and in reſpect of ſuch creditors the truſtees may well 
take ſuch an objection: it is the ſame as if the objection had 
come from thoſe creditors. | 
Bearcroft, Bower, and Caldecot, contra. It neceſlaril y fol. 
lows that the truſtees muſt have a power of mortgaging the toll- 
| gates if they may mortgage the tolls, becauſe it is the only 
means of effeQuating the conveyance. | As to there being no 
preference among the creditors, non conſtat that there any other 


creditors ; but ſuppoſing that there are, this manifeſt injuſtice 
would follow from putting the laſt creditor upon an a foot- 


ing with the firſt that after a man has lent his money upon 
what he conſiders as a good ſecutity at the time, the truſtees 
would have it in their power to leſſen that ſecurity by after- 
wards mortgaging the tolls for more than their worth. Beſides, 
if there are other creditors, the plaintiff will not be precluded 
from recovering in this ejectment, becauſe the creditors may be 
conſidered as tenants in common, and anſwerable to each other. 
But the other ground is deciſive, that thoſe truſtees who joined 
in this conveyance cannot t take this objection, even if the my 

a could. 
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could. If by their a& any other ereditory are injured, theſe latter 
have their remedy againſt thoſe truſtees who have exceeded their 
authority. n 1 : 
ASHHURST, J. it is clear that the truſtees under this act of 
parliament had no power to mortgage the #o//-bouſes or the turn- 
pile. gatet. The act expreſsly gives the truſtees power to mort- 
gage the tolls; but the reaſon why it does not give them a far- 
ther power is becauſe no creditor is to have a preference. Now 
if any creditor had a power to enter and take poſſeſſion of the 
toll-gates, he would gain a priority which the act has denied. 
And it is very fit that this ſhould not be taken out of the hands 
of the truſtees ; becauſe” they are truſtees for all the creditors, 
and were conſidered by the legiſlature as the moſt proper perſons 
to have the whole management of every thing to be done in 
purſuance of the act. It was foreſeen that the whole ſum 
wanted would not be advanced by any one perſon ; and there- 
fore, for the encouragement and ſecurity of all perſons who 
were willing to advance money, it was neceſſary that the collec- 


1 1 
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— 
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againſt 


G1LBERT. 


tion of the tolls ſhould remain with the truſtees. As then the 


truſtees had no power to mortgage the toll-houſes, the next 
queſtion is, whether they are eſtopped to ſay ſo. In general 
the party granting is eſtopped by his deed to ſay he had 
no intereſt: but that general principle does not apply to 
this caſe, where the truſtees were not acting for their own 
benefit, but for the benefit of the public ; and it would be 
hard that other creditqrs, who are not parties to the deed, 
ſhould loſe the benefit which the act has given them. Beſides, 
there is a ſtill farther reaſon why. the truſtees ſhould not be 
eſtopped ; for this is a public act of parliament, and the court 
are bound to take notice that the truſtees-under this at had no 
power to mortgage the toll-houſes. This deed therefore cannot 
operate in direct oppoſition to an act of parliament, which ne- 
gatives the eſtoppel. | 
ON GEEK, J. and GRosz, J,—of the ſame opinion. 


_ Rule diſcharged." 
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A bailiff who 
has arreſted a 
priſoner on 
meſne pro- 
ceſs may re- 
take him be- 
fore the re- 
turn of the 
writ, though 
he voluntari- 
ly permitted 
the priſoner 
to eſcape im- 
mediately af- 
ter the arreſt. 
Where a de- 
claration for 
falſe impri- 
ſonment a- 
gainſt A. and 
B. contained 
twocounts, to 
both of which 
the defend- 


ants pleaded « 


not guilty, 
and juſtified 
the firſt under 
meſne pro- 
ceſs, A. as 
the plaintiff 
in that action, 
and B. as the 
bailiff; and 
the plaintiff, 
by a new aſ- 
ſignment, ad- 
mitting the 
arreſt to be 
lawful, repli- 
ed that B. 
with the con- 
ſent of A. 
voluntarily 
releaſed him 
and that they 
afterwards 
impriſoned 
him for the 
time men- 
tioned in the 
firſt count ; 
the plaintiff 
having failed 


in proving 
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ATKINSON again 'MaTTESON and Others. 


HIS was an action for an aſſault and falſe impriſonment 
L by the plaintiff againſt three defendants. The declaration 
contained two counts; to which all the defendants pleaded ge- 
nerally not guilty. And the two defendants, Thomas Matteſon 
and Paite, further pleaded to the firſt count of the declaration, 
that at a court of record holden at Hull, on the 2oth of Novem- 
ber, 1784, before Henry Broadly, Eſq. then mayor, &c, the 
defendant Thomas Matteſon, as executor of Jobn Matteſon de- 
ceaſed, levied his plaint againſt Jobn Atkinſon, the now plaintiff, 
and one Thomas Atkinſon, in a plea of debt for 140/. the ſame 
being a cauſe ariſing within the juriſdiction of the court; and, 
that ſuch proceedings were had thereupon, that afterwards, at 
the ſame court of record, there iſſued out of the ſame court a 
certain writ or precept of our lord the now king againſt the 
ſaid Thomas and Fohn Atkinſon, directed to the defendant Fohr 
Waite, whereby the ſaid defendant Jobn Waite, as bailiff, was 
commanded to take the ſaid Thomas and John Atkinſon, if, &c. 
and them ſafely keep, ſo that, Cc. at the then next court of our 
lord the king, to be there held next after the execution of that 
precept, to anſwer to the ſaid Thomas Matteſon on the plea afore- 
ſaid; which writ was delivered to the ſaid John Waite to be 
executed in due form of law. By virtue of which writ, the ſaid 
Fobn Waite did arreſt the ſaid Jobn Atkinſon, the plaintiff, and 
detain him in cuſtody for a time mentioned in the firſt count of 
the ſaid declaration. 5 
To this plea the plaintiff, admitting the arreſt as ſtated in the 
plea, replied, that Jobn Waite, with the conſent of the ſaid Tho- 
mas Matteſon, the plaintiff in that ſuit, voluntarily releaſed the 
ſaid John Atkinſen from the ſaid arreſt, and permitted him to go 
at large; and that the defendants, Thomas Mattefon and Jobn 
Waite afterwards again impriſoned him for the time mentioned 
in the firſt count of the ſaid declaration. To which new aſſign- 


ment the ſaid Thomas Matteſon and Jobn Waite pleaded not 
guilty. | 5 


the new alignment, by not ſhewing the conſent of 4. ſhall not be permitted to prove the ſame treſpaſs 
againſt B, under the other count. 5 wy o 


This 


ERS 
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This cauſe was tried at the laſt aflizes held for Kingſton upon 
Hull, when a verdict was given for the defendants Matteſon and 
Fackſon, and for the plaintiff againſt the defendant Maite, 
damages one ſhilling, ſubjeQ to the opinion of this court on the 
following caſe ; 

That the defendant Waite, by virtue of the 1 ſtated in 
the ſecond plea, arreſted the plaintiff on the 20th November 
- 1784, and detained him in cuſtody all that night; but the next 
day the ſaid Maite, at the requeſt of the now plaintiff Jobn At- 
#inſon, but without the conſent or knowledge of Thomas Matte- 
fon, the plaintiff in that ſuit, permitted him to go at large, and 
that he remained at large till the 23d of the ſame month, on which 
day the defendant Waite, without any other proceſs, took the 
plaintiff Fohn Atkinſon to the eommon gaol, and delivered him 
to the common gaoler there, with the proceſs under which he 
was firſt arreſted and which was not then returnable. --And the 
plaintiff John Atkinſon continued in priſon. upon that proceſs 


is, Whether the defendant is entitled to recover againſt the de- 
fendant Watte ? 


Lowndes for the ohiniff, Alen the plaintiff failed in 
charging the defendant Matteſon, becauſe his conſent to the 


the defendant Maite to make him a treſpaſſer, becauſe the eſcape 


ing all the circumſtances which were neceſſarily alleged to charge 

both. In Pallant v. Roll (a), an action was brought againſt the 
defendant as a diffolute perſon. for treſpaſs: and though it 
was determined that the defendant was not a diſſolute perſon 
within the meaning of the 4 & 5 W. & M. c. 23. ſo as to entitle 


recover upon that declaration as for a common law treſpaſs. 
Now in the preſent caſe it was neceſſary to ſtate Matteſon's 
conſent to the diſcharge, in order to charge him, but as it was 
not neceſſary as againſt Maite it need not be proved againſt him; 
and then this verdict may be maintained on the new aſſignment 


ſtill he may reſort to the ſecond count, and apply the evidence to 


„ | (6) BL Re. goo. | 5 | 
h 5 Y y that; 


until he gave bail. The queſtion for the opinion of the court 


diſcharge was not proved, yet there was enough proved againſt 


was voluntary in him. The plaintiff in treſpaſs againſt two may 
prove what is ſufficient to charge one defendant, without prov= 


the plaintiff to the coſts, yet it was held that the plaintiff might 


for the ſecond arreſt. But ſuppoſing the plaintiff hound to prove 
the allegations in the new aſſignment even as againſt Ware, 
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+1987; that; for to that there is no juſtiſication, and there is one act of 
— . treſpaſs proved, if the retaking were unlawful. That the re- 
.ArTxinson' taking cannot be.juſtified is clear, becauſe a bailiff who has vo- 
erraten, luntarily permitted a priſoher to eſcape cannot retake him. 
There is indeed a diſtinction between a permiſive and a voluntary 
eſcape; but the preſent caſe ſtates that Maite permitted the 
plaintiff to go at large ; and this makes it a.voluntary eſcape. In 
.Ridgeway's caſe (a) it was held that if the ſheriff voluntarily 
ſuffer a priſoner to eſcape, he cannot retake him. And though 
that was the caſe of an eſcape in execution, which may be 
different from an eſcape on meſne proceſs as between the ori- 
ginal plaintiff and the bailiff, becauſe in ſuch caſe it is ſuf- 
ficient -if the priſoner be forthcoming at the return of the 
writ z -yet that makes no difference as between the gaoler or 
' bailiff and the priſoner; for after the bailiff has arreſted the 
priſoner, his warrant is executed, whether it be an arreſt on 
meſne proceſs or in execution; and if he afterwards permit him 
to go at large, he commits a tort, which he cannot purge by his 
.own act. In Ravenſcroſt v. Eyles (6), it was held that an action 
lay by the plaintiff in the original action for ſuffering the priſon- 
er to eſcape on meſne proceſs. In James v. Pierce (c), Hale, 
Ch. J. ſaid, that where the original plaintiff might maintain an | 
action of eſcape againſt the gaoler, after a voluntary eſcape, the 
| priſoner might maintain treſpaſs and falſe impriſonment againſt 
the gaoler for retaking him. And in the caſe of Featber/flonbaugh 
v. Atkinſon (d), where a priſoner on meſne proceſs had been vo- 
-luntarily ſuffered to eſcape, and the plaintiff had charged the 
priſoner with a ca../a. as a priſoner in cuſtody, and the keeper 
of the compter had afterwards retaken him without n. 
the court diſcharged him on motion. | 
S. Haywood for the defendant, Suppoſing the retaking to be 
unlawful, it cannot be given in evidence on this record. Not 
on the new aſſignment, becauſe that ſtates a treſpaſs by two, 
and the evidence goes to prove a treſpaſs by one only; and the 
_ «conſent of the original plaintiff is a material allegation which 
goes to the whole of the new aſſignment. Neither can it be 
given in evidenee on the ſecond count, becauſe the new aſſign- 
ment has appropriated this retaking to the firſt count; and hav- 
ing given the act in evidence on one count, he cannot afterwards 
(40 3 Co. 52. b. 5 > (c) 1 Ventr. $69. my | 
6% Fil. 295. (4%) Barnes, 373. 
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give the ſame act in evidence upon another. But the retaking 1787. 
.was lawful, becauſe it was before the return of the writ, which 
diſtinguiſhes it from the caſes cited; for they are either caſes of . 
voluntary eſcapes in execution, or after the return of the writ. 823 
But a bailiff, after -arreſting a priſoner on meſne proceſs, may 
ſuffer him to go at large till the return of the writ, or he may 
keep him in a private houſe till that time. 3 BY. Com. 290. 
1 Salk. 408. And the cheriff of Nottingham's caſe. Noy 72. 
Beſides this is an action of treſpaſs and falſe. impriſonment by 
the party himſelf, who has had an indulgence granted to him, 
againſt the perſon who granted him that indulgence, and there- 
fore it cannot be regarded in a favourable light. If a bailiff can- 
not permit a priſoner on meſne proceſs to go at large, the priſon- 
er himſelf ſhould not take advantage of the permiſſion of the 
other; if he do, he is a wrong doer, and then he cannot bring 
an action on his own tort againſt any other perſon for the ſame 
act. | | | 
* Lowndes in reply. This action is ſeveral as well as joint, and 
the plaintiff has made his election to conſider this as a ſeveral 
treſpaſs; and there being ſufficient evidence to charge the de- 
fendant Maite, the plaintiff is entitled to retain his verdict againſt 
him, though he failed in proving the conſent of the defendant 
.Matteſon.: but that was a diſtinct allegation and not connected 
with the charge againſt VWaite. And notwithſtanding the releaſe 
was an indulgence in the bailiff, yet that indulgence cannot be 
Juſtified, becauſe it was againſt his duty. As to the writ's not 
being returned, that. makes no difference, for. it was actually 
executed on the firſt arreſt. When the return is to be made on 
a particular day, there perhaps the bailiff at his riſk might ſuffer 
the priſoner to go at large till the return: but in the preſent 
caſe the day of the return is indefinite, and the arreſt was com- 
plete, and the writ executed in the firſt inſtance: if it were other- 
wiſe, the bailiff would have it in his power to delay making the 
return in infnitum, for he is commanded by the writ to have the 
body of the priſoner at the court to. be holden next after the 
execution of the precept. Then it has been a-gued, that the 
plaintiff was a wrong doer, and that he cannot take advantage 
of his own wrong: but he cannot be confidered in that light, as 
he was permitted to eſcape. 9 55 
ASHHURST, J. - We cannot travel out of this caſe; and the 
Point in this caſe is as to the defendant Maite. It is not neceſ- 
ö V | 4ury 
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if our opinion is that, on all the facts diſcloſed, though this was 


bim. The caſes cited by the plaintiff's counſel are caſes of eſcapes 


for that agreſt which was under the writ ; therefore he has pre- 
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ſary for us to decide how far the plaintiff might or might not 
have availed himſelf of the defendants' not proving their allega- 
tion, namely, that he was releaſed with the conſent of Matteſon, 


a voluntary eſcape, the defendant is not guilty of falſe impriſon- 
ment by retaking the plaintiff before the return of the writ, 
and I am moſt clearly of opinion that he is not. The only dif- 
ference between an arreſt on meſne proceſs and in execution is 
this, on the former, the bailiff may permit the priſoner to goat 
large, provided he has him at the return of the writ: but in the 
latter caſe, if the bailiff voluntarily permit the priſoner to go at 
large, though only for a minute, he cannot afterwards retake 


either in execution or after the retarn of the writ, and therefore 
not applicable. But the caſes cited for the defendants clearly 
prove that the bailiff may give the priſoner, who is arreſted on 
meſne proceſs, indulgence, provided he has him at the return of 
the proceſs. And this reaſon is ſtrongly enforced by the ſtatute 
with regard to letting a priſoner out on giving bail: for it does 
not only give the ſheriff the power of letting him to bail, but 
it compels him to do ſo on giving ſufficient bail. And if no 
ſecurity be given, it is done at the riſk of the bailiff; and 
then if the priſoner do not voluntarily return, the bailiff may 
retake him before the return of the writ. 
BuLLER J.— As the declaration contains two counts, the 
plaintiff prima facie was at liberty to give evidence of two acts 
of impriſonment; The defendants farſt plead the general iſſue; 
and then, as to the firſt count they juſtify making the arreſt 
under meſne proceſs. To this the plaintiff new-aſſigns; and 
that new-aſlignment admits the legality of the arreſt under the 
proceſs, but charges that the defendant Maite, after that arreſt, 
by the conſent of the plaintiff in the original action, diſcharged 
the plaintiff out of cuſtody, and afterwards impriſoned him 
again. This is a very material allegation, becauſe it depends on 
the diſcharge being with the conſent of the original plaintiff, 
Then how does this bear on the ſecond count. The plaintiff 
has agreed by his new aflignment that he did not intend to go 


cluded himſelf from giving evidence of that on the trial. It is 
true that if there were in fact two impriſonments, and the plain- 


A had not new ene. as he has done —- he might have 
. N given 


1 
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given Silence of both at the trial : bat there being only two 


impriſonments in fact, and one of them being abandoned on the 


record, the plaintiff could not have recourſe to the ſecond 
count; for he cannot avail himſelf of one and the fame act of 
impriſonment both on the new aſſignment and on the ſecond 
count. The plaintiff then relies on his new aſſignment: now 
the new aſſignment ſtates that the retaking by Waite was after 
the plaintiff had been releaſed by the conſent of Matteſon z to 
this the defendant pleads that he was not guilty ; and as the 
caſe ſtates that Matteſon did not conſent to his releaſe, the new 
aſſignment is falſified. If the plaintiff could have proved two 
impriſonments beſides that which he has waived on the record, 
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he might have done it as the pleadings now ſtand: but there 


was but one impriſonmeat- befides that which he has waived, 
and that one is the ſubject of the new aſſignment; therefore 


there is no evidence of any impriſonment on which he eduld 


recover on the ſecond count. Thus it ſtands on the pleadings ; 
and as to the general queſtion of law, it is as laid down by my 
brother Afburſft ; after an arreſt on meſne proceſs the bailliff 


may ſuffer the priſoner to go at large, A he has him 


at the return of the writ. 

GRrosx, J.— The reaſon of the difference between a retaking 
after an eſcape on meſne proceſs and in execution is this, in 
the latter, if the priſoner eſcape by the voluntary permiſſion of 
the gaoler, the plaintiff's debt is paid; and if the gaoler retake 
him he is liable to an action of falſe impriſonment. But in the 
former caſe the bailiff may ſuffer the priſoner to go at large, 
Provided he has him at the return of the writ. 


Paſtea to the Aas 


The King: again The Mayor, e and Common 
Council of LONDON. 


THIS was a el calling on the defendants to ſhew cauſe 
= why a mandamus ſhould not iſſue, directed to them, com- 
p manding them to reſtore P. Roberts to the office of clerk or 
_comptroller of the 1 Houſe eſtates, It appeared from the 


"fo the fulpenkon, If if th Proceedings had been regular, 


Monday, | 
Nov, 26th. 


A mandamus 
refuſed to re- 
ſtore to the 
office of clerk 
of the bridge 
houſe eſtates 
in London, 


ſuſpended, it appearing on his own ſhewing that there was good ground 


2 2 4 affidayits | 
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affidavits on Which the rale: was obtained: that the alice is an 


ancient office for life, quamdiu ſe bene geſſerit, in the diſpoſal of 
the court of common council. The duty of it is to ſupefintend 
and take care of certain eſtates which are appropriated by the 
corporation to the ſupport and repair of Landon Bridge; ſome 
of the eſtates having been granted to them for that expreſs pur- 
poſe. Roberts was admitted and ſworn into this office in 1749 
on paying 4000 J. to the predeceſſor, and 6007. for an alienation | 
fine. In January 1785 the auditors of the city accounts re- 
ported that Roberts was a defaulter in his accounts for five 
years preceding, and that there appeared to be a very large 
balance in his hands; on which the corporation made an order 
that his accounts ſhould be laid before a committee appointed 
for that purpoſe in two months, and that the balance ſhould 
be paid to the chamberlain. On the ſame day the committee of. 
the city lands reported that Roberts was a defaulter in his ac- 
counts as city remembrancer, and that there was a conſiderable 
balance in his hands in reſpect of that office. It Ilikewiſe appear- 


ed upon his own ſhewing that repeated applications were made 


to him to delivet in his accounts, and frequent indulgences 
granted to him by the committee, till the 19th May 1786 when 
he delivered in a brief account without producing the pro- 


per vouchers, by which it appeared that he had a balance of 
about 2000/7. in his hands in reſpe& of the firſt mentioned 


office. But he claimed to deduct 1 5007. out of that fam in 
reſpect of certain demands which he made as city remembrancer, 
which were not allowed upon this account. That after a per- 


emptory order to produce the vouchers and pay the balance, which 
he acknowledged to be due, and to explain ſeveral parts of his 


accounts, he neglected to pay the balance, and wrote the fol- 


lowing letter to the committee ; ** Having by your directions 


« received a copy of the report to the court of common coun- | 
„ cil, bearing date 13th-February laſt, with the order made 
«© thereon, and having fully conſidered the ſame, I muſt decline 
* anſwering any queſtion upon the ſubject. This refuſal was 
-communicated to the court of common council, who.thereupon 
ſuſpended} Roberts generally from the functions, exerciſe, and pro- 
its of his office, without ſummoning. him to attend, or giving 


him an opportunity of making any defence. 
Adair, Serjt, Mingay, Roſe, and Gibbs, ſhewed cauſe. Firſt, 


This is not a corporate office for which a mandamus will lie. 
4 ; © It 
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It is a mere private appointment by the corporation z and the 
office may or may not exiſt as the corporation pleaſe, It is a 
grant to Roberts as long as he- ſhall behave himſelf well; his 
miſbehaviout therefore is a breach of the condition on which 
the office was granted, and the corporation may diſplace the 
grantee without any regular judgment of amotion. The oſſice 
itſelf falls when the condition is broken; and it appears by 
Roberts. own affidavit that he has broken the condition. This 
is like an appointment of a ſteward guamdiu ſe bene geſſerit, who 
may be removed for miſbehaviour without any regular ſummons. 
And in 2 Mod. 316. a mandamus was denied becauſe it did not 
ſufficiently appear to the court that the office was ſuch for 
which a mandamus would lie. Secondiy, Roberts has only been 
uſpended, not abſolutely amoved, from his office: and it has 
never yet been determined that a'mandamus will lie to reſtore 


Men of Guildford (a), the court refuſed to grant a mandamus 
to reſtore Mills one of the approved men who had been ſuſ- 
pended, ſaying, that the party, if injured, -might have an action 
upon the caſe: but that a mandamus did not lie, as Mille had 
.not been totally removed, becauſe the freehold ill remained 
in him. Twiſden, J. was indeed of a different opinion. It is 

true that in the following year a mandamus was granted on the 
application of the ſame perſon to reſtore him to the ſame office: 
but it does not appear from the reports (5) of the caſe but that 
the corporation had abſolutely removed him in the intermedi- 
ate time, That citcumſtance may faitly be preſumed from the 
caſe, which ſtates that Mills was reſtored: now according to the 
opinion which the court delivered the preceding year that, not- 
withſtanding his ſuſpenſion, the freehold ill remained in him, 
he could not have been reffored unleſs he had been previouſly 
amoved. Beſides there was a defect in the return; for they did 
not ſtate that they had any power of ſuſpenſion; and on that 
ground perhaps the court granted the mandamus. And there is 


ſuſpenſion from an office ſimilar to the preſent, becauſe the em- 
ployers of a perſon appointed to ſuch an office of truſt ought to 


"uy and oy that means es FORE the profits of it for a time. 


05 1 Keb. 868. 380. | (60 a Ei. 1. Sir T. Raym, 152. 


% 


a ſtrong reaſon why the court ſhould not interfere in the caſe of 
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an officer ſuſpended. In the caſe of the King v. The approved 


' have an abſolute authority to compel him to the proper diſ- 
charge of his duty, by-reſtraining him from the exerciſe of his 


'Thigdly, 
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787. Thirdly, but. if a . will lie, the court in their diſ. 
cretion will not grant it, as it appears by Robert own affidavit 

! 99 that he has been guilty of groſs miſbehaviour, ſufficient even to 

_ Waters \ warrant a removal from the office. He has not only acknow. 
ox. ledged that he has a balance in his hands, the payment of which 
he evades making, but he has alſo peremptorily refuſed to explain 

his accounts to his employers. 'This alone is a good ground 

of amotion, ſuppoſing he had been regularly ſummoned to anſ. 

wer to the charge ; if ſo, the court will not grant a mandamus to 

reſtore. him, merely becauſe there may be ſome informality i in 

his ſuſpenſion ; for ſhould he be reſtored in conſequence of this 

writ, the corporation might inſtantly ſuſpend or remove him 

for the ſame cauſe. In the King v. Tidderley (a), the court 

ſaid that although a return to a mandamus were inſufficient, 

yet, if it appeared that the party ought not to be reſtored, they 

would not reſtore him. It is not incumbent on thoſe who ſhew 

cauſe, againſt a mandamus to prove that the proceedings have 

been ſtrictly regular; for the party making the application is not 

entitled to the writ, if it appear by his own ſtatement of the 

caſe that no injuſtice has been done to him: and as it appears 

that ſubſtantial juſtice has been done in this caſe, the court will 
not interpoſe by granting the mandamus ; and Roberts is not with- 
out remedy, for he may bring an action on the caſe for money 
had and received. And though no regular notice was given 
to Roberts to make his defence, yet he had frequent opportuni- 
ties of being heard; and it would have been abſurd to have 
called on him formally to anſwer, after he had poſitively refuſed 
to do ſo by his letter. 
Erſkine, and Tomlins, i in ſupport of the rule. 1 a per- 
ſon is improperly ſuſpended or removed from an office, whether 

it concerns public or private duties, if he has a certain term in 

it, and there are profits annexed to it, and the party has no 

other ſpecific legal remedy, the court will grant a mandamus 

to reſtore him, It has been granted in the inſtances of a mini- 
% ſter of a diſſenting meeting-houſe (5), a ſexton, and a pariſh 
clerk (e), and thoſe offices are not of a more public nature than 

the preſent, and the party making this application has no other 

« remedy. This is a freehold office to which Roberts has been 
appointed for life, and from which he cannot be removed but 
by due courſe of Jaw, 1.1 is likewiſe of a "pore nature, for 


"(#) 1 Sid. 14. | (b) 3 Ire 16s. 7. 2 00 I W 59. \ 
. par 
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part of the lands is appropriated to the public uſe. Even ad- 


mitting that Roberts had been guilty of any miſconduct, he 


ſhould have been ſummoned to anſwer to the charge before he 
was ſuſpended; but he has been condemned unheard, and with-- 


him. Nothing ſhort of legal notice is ſufficient to warrant the 
ſuſpenſion from a corporate office. In the caſe of the King v. 
The Mayor, &c. of Liverpool, where a common council-man 
had been removed without legal notice, Feſter, J. (a) ſaid “ a 
% man ought not to be diſpoſſeſſed of his freehold, without 
«© having a proper opportunity of making a defence to the 
% charge upon which he is removed from it.” But Roberts 
has not miſbehaved towards the common council, who alone 
have the power of ſuſpending or removing him. His letter, 
in which he declined anſwering. any- queſtions, was written to 
the committee only, and not to the common council; from 
whence it is to be collected that he wiſhed rather to explain his 
accounts to the court of common council, when he ſhould 
have an opportunity. The very circumſtance of the balance of 


the account being diſputed is deciſive that a mandamus ought 


to go, in order to put the whole matter into a mode of being 
properly inveſtigated. If the corporation had a ſufficient ground 
for the ſuſpenſion, they cannot object to the iſſuing of this 
writ, becauſe they may return the matter ſpecially ; and if they 
Have acted illegally, they ſhould be compelled to put the mat- 
ter on record, in order that Roberts may have an opportunity 
of bringing an action againſt them for a falſe return. In the 
King v. Argent (6), the court granted a mandamus, becauſe 
there was a mere informality in the removal, even though it 
clearly appeared that there was a ſufficient ground for the 
amotion, provided it had been regularly effected. | 
The Court at firſt doubted whether the office in queſtion were 
of ſuch a nature for which a mandamus would lie, under an idea 
that it had been refuſed in the ſcavenger's caſe. But upon fur- 


ther conſideration, being apprized that a mandamus had been 


granted in the caſe of a ſcavenger (c), they were of opinion that 
it would lic in the preſent caſe. But on this matter's coming 
on again the next day, | $ 


9 


ASHHURST, J. ſaid, notwithſtanding we were convinced of 


the impropriety of Rober:s's conduct, which would have been a 


{a) 2 Burr. 734. 25 (3) 1783. | | (c) 1 $tra, 59. — 
NS 4 23A rea- 
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1587, reaſanable and proper ground for ſuſpending him from his office, 
— uc entertained ſome doubt whether-we! were not boundito grant a 
The ke mandamus to reſtore him, as the proceedings of the court of 

T Major, common: council were not ſtrictly regular in ſuſpending him. 
Kc. of Lox- But on looking into the caſes,, we have found one exactly ſimi- 
, lat to the preſent; that is the caſe of the Ning v. the Mayor, Ge. 
of Urbriage (a), which: warrants us to refuſe this writ, though 
Roberts was irregularly ſuſpended. We ought not in our diſcre- 
tion to grant it in this caſe; it appearing: by the affidavits on 
which the application is made, that Roherts's conduct was ex- 
tremely reprehenſible. For after the court of common council 
as well as the committee had granted him the greateſt indulgence, 
by allowiag him further time to make up his accounts and to 
pay the balance, he wrote this extraordinary letter to the com- 
mittee, that he would not anſwer any of their queſtions reſpect- 
ing his accounts. This behaviour was culpable in the higheſt 
degree; for Roberts was not to dictate to his employers, Nor 
is it any excuſe to ſay that this refuſab was. made to the com- 
mittee; they were authoriſed to examine his accounts by the 
common council; and ſhall Roberts dictate to his maſters to 
whom they ſhall refer the matter ? Therefore till he has made 
a proper ſubmiſſion and explained his accounts, we think we 
ought not to interfere. What operates very ſtrongly with us is, 
that this is not a total diſmiſſion, but only a ſſpenſion from the 
office, which may be reſcinded by Roberts's making a proper 
ſubmiſſion. If indeed the committee will not accept his ſub- 
miſſion, and the court of common council will not reſtore him 
on his explaining his accounts in a fatisfatory manner, and paying 
the balance, that may be a ſufficient foundation for a future ap- 
plication. I do not agree with the counſe], who have argued in 
ſupport of the rule, that Roberts has no other remedy ; I am not 
ſatisfied that he has not two remedies : : no caſe has been cited to 
ſhew that an aflize will not lie for ſuch an office as the preſent ; 
or that he could not maintain an action for money had and re- 
ceived during his ſuſpenſion. 


Per Curiam. NES, 755 Rule diſcharged (5). 


(a) Comp. 5 23. reſtore Smith to the office of clerk or ſurvey- 
() The King v. the Mayor, c. of Lon- or of the city works. The affidavits in ſup- 

den Hil, 6 Gio. 2. B. R. Rule to ſhew | port of the rule ſtated, that this was an an- 

cauſe why a mandamus ſhould not be direct- cient and public office ; that there were fees 

ed to the defendants, commanding them to ans * belooging te to it; that Smith bad 

e | | purchaſed 
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purchaſed the office for 600 J. and had been 
appointad quamdin /e bent z4/erit ; that he was 
ſworn into it by a particular oath appointed 
for that purpoſe ; and he had alſo taken the 
oaths to government; and Fazaterl, inſiſted 
that this Was à ſtronger caſe than that of the 
treaſurer of the new water works, to reſtore 
to which a mandamus had been granted. 
1 Lev. 123. 1 8. 169. 

Urlin, Serjt. and Garret, againſt the rule. 
This is not an office for which; a mandamus 
will lie. The office of a ſurveyor i is of a pri- 
vate nature, from which the party may be 
removed for miſbehaviour. When an ap- 
plication; was made for a mandamus to re- 
ſore to this very office in 1658; the court 
refuſed to grant it, becauſe it did not appear 

to be a public office, 2- Sid. 112. So a 
mandamus was refuſed; to. reſtore #bite to 
the office of clerk of the butcher's company 
in London, 3 Salk. 232. This 1s not like 
the caſe of the yeoman of the wood wharf, 


as that is an appointment under ſeveral. acts 


Str. 832. A mandamus will not lie to re- 
ſtore a ſteward of a court baron, 3 Lev. 309. 
- though it will of a court leet. Comb, 41. 
"347+ 1 Sid. 169. For a private office reſti- 


tution will not lie. Sty. 457. 1 Vertr. 143. 


And in the preſent caſg, 4 mandamus ought 
not to be granted, becauſe the party may 
laave an afſize or an action on the cafe. 


to be like a 1 office, yet as the aida 
vits, which ſtated it to be a public one, Were 


not. denied, a mandamus ought to be grant- 
ed, that, they, might be the better able to 
judge on the return. 
that the party, on his appointment to this of- 
fice, takes a particular oath of office, and alſo 


the oaths, to government. A mandamus hag 
been granted to reſtore to, offices of leſs con- 
ſequence than the pron, fuch as a ſex- 
tows V/11 1 


Rule 8 


of parliament, and it is a public office. 2 - 


| The Cotes were: of: opinion that, though 
| from ſome of the, circumſiances it appeared 


It likewiſe appears 


* 1 eur. 143+ 
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(G7 BBS had' moved on a former day for a rule to ſhew 
cauſe why the execution in this caſe ſhould not be ſet 
aſide, upon the ground that the ca. ſa. was iſſued after the al- 
lowance of a writ of error, and notice of it to the plaintiff 8 
attorney. : 

Mingay, contra, produced an affidavit, ſtating that the de- 
fendant's attorney had undertaken that the debt ſhould be paid, 
if the plaintiff's attorney would give time; which the latter had 
agreed to do, provided no delay was intended by the other ſide. 
But after this agreement the defendant had brought a writ of 
error. This conduct being againſt good faith, ho contended, 
that the court ought not to interpoſe. 

Gibbs relied on the irregularity, as the allowance of the writ 
of error was a ſv perſedeas. But, 

The Court difcharged the rule under theſe circumſtances ; con- 
ſidering the writ of error as ſued out againſt good faith. But 
inaſmuch as the writ of ertror was a ſuperſedeas, and the plain- 
tiff ought regularly to have moved to quaſh it, the 

Rule y was diſcharged without coſts, 
| The 
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| "Ss 
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Tueſday, 
Nov. 27th. 


A rule for 
ſetting aſide 
an execution, 
ſued out after 
the allowance 
of a writ of 
error, diſ- 
charged with- 


out coſts, the 


writ of error 


having been 
taken out 
againit ges 


faith, , 


The court of 
B. R. will 
not grant a 
certiorari to 
remove the 
record and 
proceedings 
out of a court 
leet, in order 
to enquire 
into the pro- 
priety of an 
amerciament, 
where the fine 
has been 
eſtreated into 
the duchy 
chamber of 


Lancaſter, 


and paid, 
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B E A R CROFT, Plumer, om Broderick, wed cauſe 

againſt a rule which had been obtained by Marryat, 
calling on the defendant, as chief bailiff of the liberty of the 
Savoy, to ſhew cauſe why a writ of certiorari ſhould not iſſue to 
remove into this court the record and proceedings of the court 
leet held on the 3d of May 1787, for the ſaid manor and liberty, 
at which court Heaton, one of the reſiants, was amerced the ſum of 
five pounds for non-attendance, in order that the ſame may be 
quaſhed for irregularity. The manor and liberty of the Savoy 
is parcel of the poſſeſſion of the duchy of Lancaſter. Previous 
to holding the Eaſter court, the ſteward ifſues his warrant to 
the chief bailiff, requiring him to ſummon all reſiants, Ge. 
to appear, and do ſuit and ſervice; and alſo to warn a ſufficient 
number of reſiants to be upon. pain to ſerve offices, &c.; 
whereupon the chief bailiff iſſues his precept to the deputy 
to ſummon them accordingly.. It appeared that Heaton had 


been ſo ſummoned to attend the court at twelve o'clock on 


the 3d of May; that he came accordingly at the exact time, 
and waited a few minutes at the-court-bouſe ; but the ſtew- 
ard' not being come at that time, he defired one of the 
officers preſent to take notice that he had duly attended, and 
that being elſewhere engaged, he was obliged to go away. It 
farther appeared, that though the ſummonſes were iſſued to at- 


tend at twelve o'clock, yet, in order to give time to the ſuitors 


to collect together, it had not been uſual to open the court till 
near one o'clock, and that this was well known to all of them, 
That the court was opened at the uſual time on this occaſion, 
and Heaton not appearing, the jury preſented him, and amerced 
him for his default in the uſual ſum of five pounds ; and that 
the amerciament had been duly affecred. In T rinity term fol- 
lowing the amerciaments were eſtreated by the ſteward, and the 
eſtreat roll delivered by him upon oath into the court of the 
duchy chamber of Lancaſter; in conſequence of which the 
uſual writ of /evars facias et capias iſſued under the duchy ſeal 


to the bailiff of the liberty, into whoſe hands Heaton paid the 
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It was urged againſt the rule, that in point of merits Heaton 


40 no claim whatever to any indulgence, That it clearly ap- 
peared that his attendance according to the ſummons had been 


merely illuſory ; ; for he well knew what the uſual time of the 


court” s meeting was, and he ought in duty to have waited till 
that time. It might as well be ſaid by a witneſs who was ſub- 
pœna'd to attend a trial, that he had complied with his ſum- 
mons if he waited for a few minutes, and the cauſe did not 
come on immediately. A party applying for a certiorari muſt 
lay a fair ground for it, Originally it was merely a prerogative 
writ, and it never is granted of courſe., But in point of law it 


is a deciſive objection to this application, that the fine has been 


eſtreated and paid. The records and proceedings of the leet are 
now become part of the records of the duchy chamber, and can 
no more be removed than'the preſentments and fines of any 
other inferior court, after they are eſtreated into the exchequer. 
The caſe of the ſheriffs of London and Middleſex is directly in 
point, Sir T. Jones 169; where the court refuſed to grant a cer- 
riorari after a fine had been eſtreated into the exchequer, becauſe 


that court had competent juriſdiction over the ſubject matter. 


There is no record left in the ſteward's court to tranſmit. Nor 
was Heaton left without remedy ; for he might have applied to 
the duchy court in regular courſe to remit or Tar co the fine 
according to equity. 

Marryat, in ſupport of the rule, ſaid he had moved it on two 
grounds; on the merits, and on form. Upon the firſt, becauſe 
Heaton had in fact attended, and not being aware that his conti- 
nuance there would be abſolutely requiſite, he had ſufficiently 


ſhewn his reſpect to the court by deſiring one of the officers to 
report his attendance to the ſteward, and his excuſes for not 


waiting, that he had particular buſineſs. And upon a certiorari 
the party would be entitled to traverſe the preſentment itſelf, 
as had been decided in the caſe of the King v. Roupell (a), and 


in Dyer 1 3. Pl. 64+ there cited. On the ſecond ground, It is 


ſufficient to entitle the party to his certiorari, if the preſentment 
appear to be informal on the face of it. Comp. 460. 1 Saund. 1 35. 
Here there are two objections to the preſentment ; 1ſt, That 
this is a fine without affeerment ; 2dly, That it was impoſed by 
the jury inſtead: of the court. iſt, Though in truth there has 


deen an affeerment, yet, not being recorded, it muſt be taken 


(a) Cowp. 45 8. 
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c s was none: for whether there were any or not muſt appear 


by the record, and cannot be tried fer pats. Monnop v. To- 
2dly, To ſhew that the amerciament ought to have 
been by the court, and not by the jury, he Cited Cro. Car. 275. 
Sir V. Jones, 301. Kitch. 51. 2 Stra. 847. Fitzg. log. 
1 Barnard. 214. S. C. (5). | 

The Court, without hearing the other fide on the objections 
to the preſentment itſelf, were clearly of opinion that a cer- 
tiorari would not lie in this caſe, as the fine had been eſtreated 
and paid. 

Marryat deſired till the next day to enquire whether, in point 
of fact, the figes had been eſtreated in the Duchy Court in 
thoſe caſes where certioraris had been granted; and afterwards 
he ſaid that he could obtain no ſatisfaction on that head; but 
he begged leave to take a diſtinction between thoſe caſes where 


the fines were eſtreated into the Exchequer, and into the Duchy 


Court, in order to anſwer the caſe cited from Sir Thomas Jones 
169 ; for the one was a court of record, and could ſummon a 


jury to enquire into the fact; the latter was not ſo, as js ſaid by: 
Mr. Juſtice Blackſtone in his Commentaries (c); and the reaſon 


is given in Jones why this court will not interfere, becauſe it 

would be to anticipate the judgment of the court of Exchequer, 

who have a competent juriſdiction over the ſubject matter. 

But -- | 3 | 
ASHHURST, J. ſaid,— There could be no doubt but that the 

court of Duchy Chamber had cognizance of various matters 

which they might ſummon a jury to try. That informations 


For demons were frequently tried there. 


1 Rule diſcharged. 


(a) Cre. Elix. 860. | | ment muſt. be by the jury, and not by the 
(5) Theſe and many other caſes are col- | court. Ef wid. 2 Rol. R. 3. 8 Co. 38. 9. 
lected in 2 Bac. Ar. 518-19. Sed wid. | 40. Hall v. Turbett, Cro. Eliz, 241. 
5 Mod. 130. where it was held that if the |*Mo. 89. Kitch. 43. 4. ; 
party be not preſent in court, the amercia- | (e) 3 Blac. Com. 78. 


Lord MansrpiEID was not able to attend this Term. 
— — — 
In "this Term; the judgments of B. R. in the caſes of Tindal « v. Breton, ante, 167. 


and De Hahn v. Hartley, . 3⁴³. were i be e the court of 
, Excheguer Sender., 10 


* * | * | 1 ; thy * 


Abe 4 In this Term C. enn F. Ira and F. Watſon, 


Eſqrs. Were called to the degree of d At Tay, and Mrs rings with this 
— e paribus ſe legibus.” - 


"TH End of Micwarimas Tann 
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ARGUE D and DETERMINED | 


15 © IN THE 
Court of KING's B E N C H, 
5 I N 
Hilary Term, 


In the Twenty-Eighth Year of the Reign of GzoxGe III. 


SMITH again LASCELLES. 


As E for neglecting to make an inſurance on the freight 
of goods ſhipped on board the General Melville, from Do- 
minica to London. Plea, the general iflue. A verdict having 
been given for the plaintiff at the Sittings at Guilaball after laſt 
Term, . Xs: 2 £42632 
Law now moved to ſet it aſide, and ſtated that the following 
circumſtances appeared at the trial. The plaintiff, being in- 
debted to the defendant in 8 50 J., in February 1785 mortgaged 
to him his intereſt in the goods and freight by way of ſecurity; 
.in which mortgage was contained a proviſo that the deed ſhould 
be void in caſe of payment in Augu/t 178 5. In July 1785 the 
-plaintiff, in a letter incloſing the bills of lading, deſired the de- 
fendant to procure an inſurance on the goods and freight, which 


latter has a right to expect an inſurance at the hands of the former, unleſs ſome previous 


Weadne/day, 


A merchant 
abroad, hay- 
ing effects in 
— 44 
corre - 
dent here, 
may compel 
him to pro- 
cure an inſu- 
rance for 
him. 
If a merchant 
here has been 
accuſtomed 
to procure 
inſurances 
for his corre- 
ſpondent 
abroad in 
the uſual 
courſe of 
trade, the 


notice be given 


to the contrary.—-If a merchant abroad ſend. bills of lading to his correſpondent here, and at OP 


time give directions to 
the orders to inſure. 


procure an inſurance, the latter cannot.accept the bills of lading without obeying 


If a merchant abroad, intereſted in goods and the freight of a cargo, mortgage them to his creditor here 


for payment of money at a certain day, and by letter incloſing the bills 
the latter will be liable to an action for 
before the letter was received. 


letter 


| . : lading direct him to inſure, 
not inſuring, notwithſtanding the mortgage was become abſolute 


188 


1788. 
— 


SMITH 


again! 
n IASCBLLES, 


CASE'S IN HILARY TERM. 
letter could not have been received before the mortgage became 
"abſolute. The defendant did cauſe inſurance to be made on the 
goods, though not on the freight. At the trial proof was given 
of a letter having been received by the defendant from the plain- 
tiff, but it did not appear whether it was the letter in queſtion, 
Three grounds were now made for a new trial; 1K,” That it had 
not been ſatisfactorily proved that any order to inſure had been 
received. adly, That, ſuppoſing the letter to have been re. 
ceived, the plaintiff had no inſurable intereſt ; the defendant 
having inſured the goods on his own account, and the mortgage 
at that time being forfeited. zdly, But if the plaintiff had an 
inſurable intereſt, the defendant was not bound to obey the 
plaintiff's directions to inſure. So far from the defendant hay. 
ing money of the plaintiff's in his hands, the latter was actually 
indebted to him, and therefore he could not be compelled to 
give him a larger credit. 

 ASHHURST, J.— The plaintiff had only tnettgigda his inte- 
reſt in the goods and freight to the defendant ; and therefore, 
although the defendant may have inſured the /egal intereſt on his 
own account, he might alſo have inſured the equitable intereſt 
remaining in the plaintiff on the plaintiff's account. It is true 
indeed that one perſon cannot compel another to make an in- 
ſurance for him againſt his conſent: but if the directions to in- 


ute be given o him, to whom the application would naturally 
be made in the uſual courſe of trade, and he does not give notice 


of his diſſent, he muſt be anſwerable for his neglect, becauſe he 
_ deprives the other of any Poren of *pp'ying < Laan to 
procute the inſurance. 

Bur its, J.—This is not the firſt queſtion of the Kind that 
has come before me at Guri/dhall, In a caſe Which aroſe near 


two years ago 1555 1 ery bully36 the Jury the law reſpect- 
ing 


by 


(= Wallace \ v. 1 har, Sittings at Guild. | was tied, and relates to the fame queſ- 
Hall after 7. 1986, cor. Baller, J. In that | tionz 


- cafe Baller. J. laid down the fame” princi- |* Sf and Others v. * and Another. 


lame S at which Smith v. Laſclles | the plaintiffs have been injured. The de- 


ples; and alſo ruled that, where a merchant This was an action on the caſe for neglecting 


here had accepted an order for inſurance, | to make an inſurance on goods. The queſ- 


and limited the broker to too ſmall a pre- tion was, whether the defendants had 
mium, in donſequence of which no ĩinſurance | done their duty properly in the manner in 


could be procured, he was liable to make | which the inſurance had been procured. 


good the loſs to his correſpondent. Buller, J. The foundation of this action 


The following caſe was decided at the | is neghgence in the defendants; by which 


ſendants 


* 


4 


IN THE TWENTY-BIGHTH YEAR OF GEORGE III. 
ing. the obligation under which u merchant reſiding in this 1588, 7 


_ country is to inſure for his correſpondent abroad. which I re- 


peated in a great meaſure in this caſe. 5 It 48 now ſettled as clear 


Jaw, that there are three inflances in whioh.Cuch an order to in- erte. 


ſure mult be obeyed—F irſt, where a merchant abroad has effects 
in the hands of his correſpondent, here, be has a right to expect 
that he will obey an order to inſure, becauſe he is entitled to 
call his money out of the other's hands when and in what man- 
ner he pleaſes; The ſecond elaſs of cafes is, where the merchant 
abroad has no effects in the bands of his correſpondent, yet, 
1 the. courſe of dealing between them is ſach, that the. one 


5 ſendants were the correſpondents of the | 
: phaintiffs. As to the orders for inſurante 


, having been received and accepted, there is 


no doubt. The only gueſtion is, whether 


, 
* 


the defendatits have been guilty of negli - 


gence at' any feriod of time, which will make 


| them liable. "The defendants received: the 


orders in 1782, and they ſent Anderſon; 


their broker, to Lloyd's Coffee - houſe, to get | 


| the infurance effected; but he could not get 
it done from five to fix guineas, which was 


the premium which he offered. This was 


not becauſe the premium offered was too low 


. for ſuch a riſk, but becauſe the underwriters. 


would not engage in the rifk at all, on ac- 
count of the ſhip's not being regiſtered at 
- Lloyd's. Now if the defendants, who lived 
in London, had gone no further, and done 
nothing elſe, it might bave. been a conſi- 


* 
_—_— 


derable doubt whether they would have been- 


liable ; for if a perſon to whom ſuch orders 


are ſent does What is uſual to get the in- 


they endeavoured to get the policy out of 
the hands of G. X. and Co. and they ap- 


fied repeatedly, but could not ſucceed; 


no diligence Wos wanting on their parts; 
but» the anſwer was, that G. X. and Co. 
had other ſums to recover upon che ſame 
policy, and thefefore could not let it out of 
theit hands. Freſh application was made in 
1782, to which G. K. and Co, ſent an 
anſwer, which is indeed an evaſive one; but 
the defendants had no means of obliging 
them to give it up, but by bringing an 
action; and it can hardly be ſaid that not 
doing ſo is negligence in them. If the de- 
fendants had made a . blunder in the in- 
ſurance which would have avoided the po- 
licy, that would have been negligence ; but 
the policy is a good one; and it was only 
owing to the knavery and failure of G. K. 
and Co. that the plaintiffs have loft the be- 
nefit of it, for the underwriters have actually 
paid the leſs to G. X. and Co. In the midſt 


189 


— 
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ſurance made, that is ſufficient, becauſe he 
. 1s no inſurer, and is not obliged to get in- | 
. furance at all events. But whether, by 
- bfage, it were ineumbent on the defendants 
in this caſe to apply to the public offices is conſidered Anderſon as his agent. Now if 
not material to be conſidered, becauſe they | with a knowledge of all the cireumſtances he 
went further, and the plaidtiffs have adopt- | adopted the defendants? acts for a moment, 
; ed their acts. The next ſtep they took (as he ought to be bound by them. p If he had 
it was now, a ſorlorn hope) was to write to intended to infiſt on his right -to recover the 
; G. K. and Co. who were the ſhip-owners, | money from the defendants, he ſhould never 
+ living at Nawcafle, thinking them the moſt | have looked to others at all. But after- 
likely perſons to be able to get the infurante | wards, when G. X. and, Co. were likely to 
done; which they accordingly did on the | fail, then he conſiders the defendants as his 
3th of OZober 1782, So far from being to debtors. | Foy 
- blame in this, the defendants aQted very | © 
weritoriouſſy. When the loſs was known, 


; 2 * 
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of theſe tranſactions one of the plaintiffs 
came home; all the buſineſs was laid before 
him by the defendants; he approved of 
their conduct; he took up the affair, and 


Verdict for the defendants. 


in 


wo CASES IN HILARY TERM. 
1788. has been uſed to ſend orders for inſurance, and the other 
— to comply with them, the former has a right to expect that 
SwiTH his orders for inſurance will ſtill be obeyed, unleſs the latter 
. give him notice to diſcontinue that courſe of dealing. 3dly, If 
the merchant abroad ſend bills of lading to his correſpon- 
dent here, he may engraft on them an order to inſure, as 
the implied condition on which the bills of lading ſhall be 
accepted, which the other muſt obey if he accept them, for 
it is one entire tranſaction. It is true, as has been obſerved, 
that unleſs ſomething has been held out by the perſon here 
to induce the other to think that he will procure inſurance, 
he ſhall not be compelled to inſure, But if the commiſſion 
from the merchant abroad conſiſt of two parts, the one to 
accept the bill of lading, the other to cauſe an inſurance to 
be made, the correſpondent here cannot accept it in part, and 
reject it as to the reſt, If ſuch be the law on this ſubject, 
the fact in this caſe is clear; for, with regard to the letter, 
there is no pretence for ſaying that any other was received 
by the defendant from the plaintiff, but that containing the 
order of inſurance; and the jury have ſo found it. 
GROsE, J.—of the ſame opinion. 


Rule refuſed. 
5 22 The KING againſt R. BR OO RIH and others. 
& _ RULE had been obtained laſt term calling on the defen- 
Juſtice of | dants R. Brooke, F. Robinſon, and D. Williams, juſtices 
peace for a 


lime certain, Of the peace for the liberty of the Tower of London, to ſhew 


as for 14 cauſe why informations ſhould not be. filed againſt them for 
days, under 


the vagrant Certain miſdemeanors in diſcharging C. Banniſter, W. Palmer, 
act, is a com- 


e C. Delpini, and R. Gaudry, out of cuſtody, who had been com- 
execution, mitted by J. Staples, a juſtice of the peace, as rogues and va- 
ONE gabonds under the vagrant a& 17 Geo. 2. c. 5. The ſecond 


rirled robe ſedtion of that ſtatute e nacts, That all common players of in- 


And if n ** terludes, and all perſons who ſhall for hire, gain, or reward, 
_— * a, repreſent, or perform, or cauſe to be acted, repreſented, 
legal and cor- © gr perfor 1 4 

tupt motives N EDEN med, 29 interlude, tr agedy » comedy Opera, play, 
Hm a | 25 | 

perſon ſo cemmitted, the court will grant: au information againſt him. The court, on granting an informa- 
tion, will not require the proſecutor to give ſecurity for the coſts in caſe the defendant ſhould be acquitted, 
beypnd the extent of the recognizance in. 20%. required by 4 & 5 W. & M. c. 18. 1, 2, 
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70 farce, or other entertainment of the ſtage, or any part of parts 1788. 
e therein, not being authorized by law, ſhall be deemed rogues WY” 
44 and vagabonds within the true intent and meaning of the The Kine 
« a&t,” The fixth ſection requires any juſtice of the peace, on wee 
teceiving information that rogues and vagabonds are within his aud Ochere. 
juriſdiction, to iſſue his warrant to apprehend them, and cauſe 
them to be taken before any juſtice of the peace of the ſame county, 
liberty, Sc. By the ſeventh ſection, any juſt ce, before whom any 
rog ue and vagabond is brought, is required ** to inform himſelf, by 
examination upon oath of the perſon apprehended, or of any 
other, of the condition and circumſtances of the perſon ſo ap- 
40 prehenced, Sc. the ſubſtance of which examination ſhall be 
„ put in writing, and be ſubicribed by the perſon fo examined; 
and the faid juſtice (hall I:kewiſe fign the fame, and tranſmit it 
© to the next general or quarter-(eflions of the peace to be hold- 
* en for the ſame county, Cc. there to be filed and kept on re- 
* cord. And ſuch jultice is hereby required to order all ſuch 
„ per ſons ſo apprehended to be publicly whipped, or to be ſent 
*« to the houſe of correction, there to remain until the next 
«© oencral or quarter- ſeſſions, or for any leſs time, as ſuch 
* juſtice ſhall think proper, Cc.“ By the 26th ſe&ion, it is 
enacted © that any perſon aggrieved by any act of any juſtice 
of the peace out of ſeſſions, in or concerning the execu- 
* tion of this act, may appeal to the next general or quarter- 
5 ſeſſions of the county, Cc. giving reaſonable notice thereof, 
* whoſe order thereupon ſhall be final.” The affidavits filed in 
ſupport of the proſecution ſtated that Staples, who was a juſ- 
tice of peace reſiding within the liberty of the Tower, had iſ- 
ſued his warrant on the 17th Fully, returnable before himſelf, 
for apprehending Banniſter as a rogue and vagabond, under the 
2d ſection of the act before recited; and upon due examination 
had committed him to the houſe of correction for 14 days.- 
That the defendants Brooke and Robinſon had, on the ſame day, 
iſſued their warrant for diſcharging him out of cuſtody, upon 
his giving, bail to appear at the next quarter-ſeſhons, and to pro- 
ſecute his appeal againft the conviction. - The affidavits alſo 
ſtated that Staples had granted a fimilar warrant to apprehend 
William Palmer on a ſimilar information laid before him. That, 
upon the officer's arreſting him, he produced a ſuperſedeas out 
of his pocket, which the officer would not allow as ſufficient 
to diſcharge the. warrant, but inſiſted upon taking him before 
3 D Staples 
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CASES/ IN HILARY TERM © 
1788. 55 by whom it had been iſfued. That was oppoſed by 
ww Jobs Robinſon, a brother of one of the defendants, who took 

mene the priſoner, againſt the conſent of the officer, to the court- 
Bzooxz houſe, whither the defendants Brooke and Robinfon had given 

and Others. orders to the ſeveral officers to bring all perſons who ſhould be 
apprehended by any warrant of Staples, and where they were 
then ſitting ; who, upon the officer's refuſing to ſet Palmer at 
liberty unleſs the warrant was diſcharged, without hearing the 
information on which the warrant had been granted, or examin- 
ing any evidence, wrote diſcharged” upon the warrant, On the 
19th Fauly Palmer was again apprehended on another warrant of 
Staples, who regularly convicted him as a rogue and vagabond, 
and committed him to the houſe of correction for 14 days. 
And he alſo wrote underneath the commitment, Take no- 
* tice that William Palmer cannot be diſcharged before the ex- 
„ piration of the above term, unleſs ſuch diſcharge be ſigned 
«© by two juſtices, one of whom mult be the committing magiſ- 
<< trate.” The priſoner: was however diſcharged about an hour 
after his commitment by the defendants Brooke and Williams, 
on his appealing and giving bail. to proſecute it. There were 
other warrants iſſued by Staples againſt other perſons, and diſ- 
charged by the defendants under ſimilar circumſtances. 

The defendants, in anſwer to theſe charges, ſtated in their 
affidavits that they had acted as juſtices of peace for ſome years 
paſt, and that their uſual place of doing buſineſs was at the 
court-houſe, where there was a regular attendance for that pur- 
poſe. That John Palmer had obtained a licence at the quarter- 
ſeſſions under the 25 Geo. 2. for muſical entertainments, and 
had retained, as performers, the perſons who had been convicted 
by Staples: That they having appealed againſt the convictions, 
and Staples having refuſed to bail them, they the defendants, 
at the inſtance of the perſons committed, and by advice of Mr. 
Rutſon, the clerk of the peace, had taken ſufficient bail for 
their appearance at the next quarter-ſeſſions to proſecute their ap- 
peal, conceiving that, the act having given the party committed 

LW a power of appeal, the ſentence ſhould be ſuſpended in the mean 

| time. That afterwards at the ſeſſions the appeals were allowed, 
and the convictions unanimouſly quaſhed. That as to the ſuper- 
ſedeas granted by them it was agreeable to the common practice. 

| 325 And they denied 8 my” intereſted motives in what they 

Ws 8580 done. | 


— - 
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It appeared, in anſwer to a queſtion put. by the court in 
the courſe of the argument, that the convictions had not been 
quaſhed on the merits. 


Piggott, Morgan, Sylveſter, _ T aylor,. ſhe wed cauſe, and 


contended that the information ought not to go unleſs it ap- 


peared that the defendants had acted both corruptly and illegally. 
Bat it was firſt neceſſary to make out that they had ated 
illegally. As to which, although no expreſs power is given by 
the ſtatute to bail the party under the 7th ſection, yet, as he 
18 permitted to appeal to the next ſeſſions, it follows of courſe 
that he may be bailed in the mean time, otherwiſe the appeal 
is nugatory ; for the party may ſuffer the puniſhment before 
| his appeal can be heard. Now the defendants did not altogether 
diſcharge the priſoners committed, they only changed their 
cuſtody; for when they were bailed, they. were ſtill in the 
cuſtody of the law. If the defendants had taken inſufficient 
bail, with a view to favor the eſcape of thoſe perſons from juſ- 
tice, that might have been a ground for an information: but 
it appears that they did take reſponſible bail; and that the pri- 
ſoners actually did appear to proſecute their appeal at the ſeſſions, 
whoſe final adjudication againſt the propriety of the convic- 
tions fully juſtifies the conduct of the defendants, fince it muſt 
now be taken that. the convictions were groundleſs; and unleſs 
the perſons committed had been admitted to bail, they would 


have ſuffered unjuſtly and illegally. But even if the court 


ſhould be of opinion that the conſtruction of this act of par- 
liament by the defendants was wrong, and that, ſtrictly ſpeak- 


ing, their conduct in this particular was not legal, yet inaſmuch 


as it was a doubtful queſtion upon this act whether the com- 
mitment by a magiſtrate of a rogue and vagabond was a com- 
mitment in execution, or only for ſafe cuſtody, which had ne- 
ver received any judicial determination in a court of law, the 
court ought not to interpoſe in this extraordinary manner by 
granting an information againſt theſe magiſtrates; eſpecially 
too as they deny having acted from any intereſted motive. 
reſpect to the other part of the charge for granting a ſuperſedeas 
to the warrant, although perhaps it may not be ſtrictly juſtifia- 
ble, yet it has obtained very much in practice of late, and has 
been found highly beneficial in many inſtances. And if the 


defendants were warranted in bailing the perſons committed on 
— undertaking to profecute their appeals at the (eflions, they. 


were 


With 


1788. 
— 
The Kix o 
againſt 
Bzooks - 
and Others. 


194 
1788. 
— 


The KI x G 


agninft * 
Brooks 


and Others. 


CASES IN IL AAV TERM 


were e equally juſtified 'in granting the ſuperſedeas to the hee 
warrant for the ſame reaſon, becauſe the parties had appealed, 
there being no other charge againſt them. | 

Bearcreſt in ſupport of the rule. There can be no tant 
but that the defendants have ated illegally. The law is clear 
that where a man is commmitted in execution he is not bailable, 
Now the commitment by Staples under this act was clearly in 


execution. And with reſpect to an appeal being given by the 


ſtatute, the judgment of the juſtice convicting is not leſs binding 
on that account; it is like a writ of error brought to reverſe a 
judgment in a court of law. And though an appeal is given in 
this caſe, the ordinary courſe of puniſhment adjudged by the 
conviction is to take place in the ſame manner, as in caſe of a 
judgment in a court of law upon a criminal procerding, where 
the puniſhment may be inflicted before the writ of error can 
be determined. The defendants alſo ated illegally i in granting 
the ſuperſedeas to the warrant ; for though it may be allowable 
fo grant'a ſuperſedeas in certain caſes, yet that is where the 
offence is clearly bailable, The ſuperſcdeas granted in this caſe 
was highly criminal, by which the defendants Brooke and Robin- 


fon took upon themſelves, without even hearing the information 


or examining any witneſſes, to diſcharge a warrant which had 
iffued for apprehending Palmer, and thereby ſtifled juſtice in the 
outſet, There can be no pretence for inſiſting that the defen- 
dants did not know this to be illegal; and indeed it was ſo no- 
toriouſly wrong, that their conduct can only be aſcribed to im- 
proper motives. This circumſtance alone is ſufficient to ſhew 
the real motives which actuated the conduct of theſe defendants 
throughout the whole buſineſs; from whence it appears that 
they intended to protect all thoſe perſons who were 5 Ing in 
defiance of law. 

Erſtine, Fielding, Conf, and Garrow, on the lame fide were 
ſtopped by the court. 

ASHHURST, J.—lf this: matter had -reſted merely on the 


charge of the . defendants having admitted the parties to bail 


after they had appealed againſt the convictions, I ſhould have 
been very unwilling to have granted an information againſt 


| them on that ground; becauſe as the act of parliament gives 


a ſummary juriſdiction to a magiſtrate to convict perſons 
coming within the. deſcription of vagrants, and in the ſame 
breath gives the party convicled a right of appeal from ſuch 

A | | «conviction, 
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ednyidtion,/ a; mügiſtrate not very converſant in the la might 
nnthtally enough have conceived that the meaning of the lepiſ- 
lature was that the party ſhobld net undergo the puniſhtment 
till the appeal was determined; and therefore if the juffices had 
acted Sond fide; I ſheuld tet have been chetined on this ground 
alone to have granted dhe informative, Bet the principal 
ground is that they have taken upen rhtthfelves to föperſede a 
wartant of juſtice bf- peace; having ebi petent juriſdiction, 
before tue matter bad been fhquited into at all, and withoor 
having any evidenee before them: This was taking upon therm 
to prejudge that the Juſtice granting the wirtttit” müſt Have 
done wrong, and that the patty 6h appeal Would be zei titted; 
this wes kertainly à palpable' and groſs abüfe of their offce. 
But there are other circeftiſtatices beſides to thew that this cduld 


not have been dene in {hs ofdidaty ebüffe of juſtite, but that 


the defendants have made therwfetbes parties in the bufineſs, 


and have aſſociated themſelves with the petſoris wWhe had been 


convicted by the magiſtrate; fot to of che defendantz Nobinſon 
and Broobe ordered the conſtahle ro-extcute his warrant at the 
coutt | houſe, and would not ſuffet him to carry his priſoner to 


the magiſtrate before whom the information had been laid; and 
they took upon themſelves to diſcharge the priſoner; without 
even heating What had been alleged againſt him. Now admit 
ting that a practice may have obtained of [granting d ſuper- 
ſedeas in bailable offences, the legality of which is very deubt- 
fal, yet st any rate it cannot hold in a caſe. of this fort where 
the party: is: convicted in the fieft inftance as à rogue afid vaga- 
bond, and committed in execution; for there he is clearly not 


bailable ; this therefore was grofs miſbehaviour iti the defendants 


And though they have denied generally that they ated” from any 


intereſted motive in this buſineſs, yet that is not fafficient 


— 


for if they acted even from paſſion! or from oppoſition that is 


equally corrupt as if they acted from pecuniary conſiderations. 


Bux LER, J. —after commenting upon the cireumſtances diſ- 


_ Cloſed: by the affidavits, and diſcriminating between the degrees 


of guilt of the different defendants, was clearly of opinion that 
5 


Brooke and Robinſon, againſt whom an information ought ta go "a 


the charge of corruption was brought home to the two defendants 


bet that as iam? had not interfered in the commencement of 
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the buſineſs, and had.only adopted the opinion of th 6tHer two | 
. 3B"... eden 


1788. 
3 


The Rin G 
brains 
Bacon t 


N 4 * u _ 
0 — by — - 


— — 
— 


— - 
- — a — . - 
> = - > - Sax. 5 3 
_— » * * = 
7 1 — 7 — JS 
Fa VE 7 — 
8 * 
is . _- * 
E — 


> r 299 
ol 


196; CASES "IN; HILARYE TERM: 
_ - 1588, defendants upon the conſtruction of the act, the rule ſhould be 
. ih diſcharzed as againſt. him 3 eſpecially as the ends of public juſa 
The Kine Rice would be equally anſwered by granting the information 
Fe, againſt the other, two. He then obſerved, as to the conſtruction 
| and Others. of the vagrant act, that he had no doubt upon the ſubject, that 
the commitments of the juſtice in this caſe were in execution, 
conſequently. the parties could not be bailed, notwithſtanding 
that the ſtatute had given a right of appeal againſt the oonviction 
to the next ſeſſions. It is. ſaid that it is ſtrange chat the party 
ſhould ſuffer the puniſhment while the appeal is pending; but 
we are to conſider it like the caſe put at the bar of a-writ of 
error which does not ſuſpend the execution of a judgment which 
it is brought to reverſe, It would be abſurd: to put a con- 
trary conſtruction upon this act of parliament, for if the appeal 
were to put an end to the imptiſonment by entitling the party to 
be bailed, the conſequence would be that, although the convic- 
tion were affirmed, the party would eſcape from puniſhment and 
laugh at juſtice; for the impriſonment is to run from the time 
of the conviction; and, here the parties having been ſentenced to 
be impriſoned for fourteen days, the time would be expired be- 
fore the appeal was determined. The defendants have alſo acted 
wrong in another particular ; for by the 26th ſection it is enacted 
*« that perſons aggrieved may appeal to the next ſeſſions giving 
reaſonable notice thereof; but it does not appeat in this caſe 
tbat any notice was given either to the. proſecutor or to the com- 
mitting magiſtrate, when the defendants admitted the ſeveral 
parties to bail; and they could not haue iniſiabes as to en 
notice ought to have been giy en. | 
, GROSE, J. It muſt, be ſhewp. in theſe * hab the magi- 
ſtrates, againſt whom informations are prayed, have acted illegal- 
ly and corruptly. As to the illegality of the proceedings of 
theſe. defendants there can be no doabt, Ini the courſe of the 
laſt term (a) a difficulty aroſe in my mind from the" obſcure 
(a). The queſtion relative to the confiruc- | appeat- was. thi dia ing.” 97 he Gow ourt werd 


tion of the vagrant aft, upon this paint atoſe all of opinion that no certiorari could ifſue 


in a caſe of 0 againſt Sparrgw.. and chen, and, therefore that it muſt be quaſhed; ' 
_Uryubert.laft term, where the court at firſt | for the magiſtrate had. committed to. the ſeſ- 


entertained, ſome doubt · A certiorari had fions, and the vagrant had appealed: fo that 
been granted in that caſe to remoye the po- both parties had agreed that there ſhould de 


ceedings before the Jaſtices into this court, 2. J a appeal to the ſeſſions, and therefore" the 
and 4ryle was afterwards obtained to 2 certiorari ought not to iſſpe till the ſeſſions | 


„neaiſe hy it mould not be gashed. One nad determined the caſe. Echiiss then mor-. 


Aldred pad been committed, by them- ed würd might be/bailed, which was 
"ds the next "ſeſſions, againſt which refuſed % of wy 5 


cFommĩtment be had appealed ; and that 
Jide poſt. 198. 


penning | 
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| pending of this act of partiament. ] doubted at firſt whilber 1788. - 


a party com mĩtted by a magiſtrate upon the yth ſection was 
committed in execution; bat I have had time to conſider of it "The Kino 
ſince, and 1 am now clearly: of opinion that it is a commitment F457. 
in execution: but: whether ſo or not, I am clearly of opinion and Others. 
that the party is not bailable, and ſo it ſeemed to me laſt term. 
But as this queſtion'might have been a matter of doubt and dif- 
ficulty to the defendants, if they had acted merely from an error 
in judgment, they ooght not to be anſwerable in ſo criminal à 
proceeding as an information. But there are other acts of ille- 
gality imputed to them beſides that; one of which is that they 
took upon themſelves to bail the ſeveral perſons who had been 
committed without the knowledge or concurrence of the com- 
mitting magiſtrate, which they are expreſsly forbidden to do by 
the 32d ſection. And as they juſtify themſelves upon their con- 
ſtruction of the act, they cannot be ſuppoſed to be ignorant of 
this clauſe. After condemning the granting of the ſuperſedeas, 
he went into a detail of the facts as they appeared upon the affi- 
davits, from whence he inferred that corrupt motives were clear- 
ly to be imputed to the .defendants Brooke and Robinſon, and 
18 that as to Williams the rule ſhould be diſcharged. 
N abſolute againſt the defendants 
e Brooke and Robinſon. . 
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Piggott then” ave the court to compel the profecutors to 1 

ive ſecurity for the coſts in caſe the defendants ſhould be ac. 1 
J over and above the recognizance in 201. required by | H 
the 4& I. & M. c. 18 5 2. according to what the court had yl 
thrown. out in the caſe of the King againſt F ilewood and another, 
ante 145. but. 

The Court refuſed the application; ſaying, that if any alteration 


were neceſſary, it had better be done by legiſlative authority, than 
by an order of the ; court. | 
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Jan. 24th. 
volk to ſhew Laute why a a mandamus. ſhould not ive, Mandamus to 
L diteged to the defendant, as ſteward of the court of A. admit acopy- 


, holder, claim- 
commanding him to admit a perſon, who claimed as heir at law, ing by Jef 
2 cuſtomary eſtate within the manor. | See ger. 
9 \ It N 
\ 4 8 
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3 * was contended, againſt the rule, that this coart wonld- not 
| — Pen as ibe party applying had another remedy. in the voure 

The:Kino {of chancery. Lit. fe 66. G. Cre, Jae. 368. 1 No. br. 108. 

A. And at all events a mandamus ſhould not be granted to admit u 

perſon, who. claims by | deſcent; beoauſe he _ enter und 40 

dh other act before admittance. WER r ce 
Baearcreſt in ſupport of the rule. 5 againſt it. | 

— . - The - Gourt had go doubt but that a mandamus naked be 

pel 4 lord of a manor £9. admit — if a 


, "ht 72 25 this i nbc claimed. by deſcent, it could 06 no purpoſe 
$4 3 e 'grant the mandamus, .fince he had as complete eee 
E admittance, as with it, ne che ys 4 lord 
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Friday, — 6 
R The Kine "again ve ved OY ved 5 RAKE" 
a party ap- | RU p having been odtalned in the latt Term, calling 
xe N on the defendants to ſhie / Ccanfe” why an information 
2 Niktd not be granted grit nen for miſbehaviour in their 


| action ; but offices as juſtices of the peace; N 
if the court, 7 who was now to have ſhewn cauſe © on behalf of the 


on hearing 


the whole defen ants, called an the ; proſecutor” 5 cqunlel tc to make. his- eleo- 


matter, are een? 

of opinion tion, before the watter was gone. into, Whet er he would 
wok bo proſecute this application, or reſbrt to 4=1 Js 18 which \ Was 
ect for an refuſed by Erfeine, the proſecutor's \ counſel, _ who. Takfled « 5d 
action, they — 5 F-200,9 


may give the taking the opinion of the court on granting the information b e 
B leave to fore he would relinquiſh his right of, action, 


ing it. 1 bald <a C330 


* ButLren; J. —was of opition thar It W. 8 f ncum on fl e, 
proſecutor to decide in chte Art inſtance; and fat he ee led 
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2 T. he Court took time to conſider of this 3 and on the 
next day 25 * 
Assnununxs , J. fad They had eonßdered Woes 4 
5 _ fully, and thought it proper to 2 it as a general r 
85 bee futüte, thar When a *pert6h applies rgformat jon, BELT 
5 = 1 aun to wave His Tight 10 Pelli s an Nel Sore t be court 
4 wee, on betring the Whble matter, be ök opit Hon that, It 1s a 
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proper dabje® 10 bo wied in a civil action, and ſhould ſpecifi- 
Kally give him Jeaye 40 do ſo. It frequently happens that in- 
formations arc moved for merely to ſift out the opinion of the 
court, even when the party thinks thete is little probability of 
ſucoecoding: it is unreaſonable to engage the time and attention 
of the iogunt in ſuch a manner, and ſuch applications are unne- 
celfary if the party reſort to his private remedy; and if an in- 
formation be granted, it is of courſe to ſtay the en in 
an action for the ſame cauſe. 

In chis caſe the rule for an information was abaddanet on the 
eaten. erer to dan his action. 


The Kine againſ} WaTsonNn and Others, 


Na rule to ſhew caufe why an information ſhould not be 

granted againft the defendants, the following facts ap- 
peared; Neynoldt, one of the defendants, who was in partner- 
Hip with the defendant Watſon, © was in the year 1785 mayor of 
Yarmouth, and as ſuch preſident of the court of admiralty there, 
of which Wat/on was regiſtrar, Hurry, the proſecutor of the 
preſent information, fummoned Watſon to the court of requeſts 
in Yarmouth to recover back 117. which he' conceived Watſon 
had over-charged him in an account relative to the ſalvage of 
ſome goods belonging to a captain, for whom Hurry was agent; 
at which court he ſwore that Watſon was indebted to him in that 
tum, and afterwards explained that it was as agent for the cap- 
rain. After ſwearing this, Hurry was informed by Reynolds 
that the court had no juriſdiction over the ſubje& matter: not- 
withſtanding which Hurry was afterwards indicted by Watſon 
for the perjury, in ſwearing that he was indebted to him, and at 
the trial was acquitted on the merits. Immediately after this 
_acquittal Fatſon inſerted a paragraph in the provincial papers in 
that part of the country, aſſerting that Hurry had been acquitted 
"merely on account of a flaw in the inditment, and that another 
indid ment world be preferred againſt him. Hurry then brought 
an action againſt Varſon for a malicious proſecution, in which 
he recovered 3000/7, damages; and on a motion in the Common 
- Pleas to ſet aſide the verdict for exoeſſive damages, accompanied 
with an affidavit that the payment of that ſum would be 


Friday, 
Jan. 25th. 


This court 
will not grant 
a criminal in- 
formation a- 
gainſt the 
members of 
a corporation 
for a miſap- 
plication of 
the corpora- 
tion money. 


An order 
made by a 
corporation, 
and entered 
in their 
books, ſtating 
that A. B. 
(againſt 
whom a jury 
had found a 
verdict with 
large da- 
mages in an 
action for a 
malicious 


proſecution 


for perjury, 
which verdict 
had been con- 
firmed in C. 
.) was ac- 
tuated by 
motives of 
public juſ- 
tice, &c. in 
preferring 
the indict- 
ment, is ſuch 
a libel re- 
flecting on 


| the n of juſtice, for which the court will grant an informaticn again the members making 
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attended with the ruin of Watſon; the court: recommended . 


compromiſe, and on Hurry's agteeing to accept 1 500 J. they 
diſcharged the role. Under theſe eircumſtances, at a meetin 
of the corporation of Yarmourh in September, the defendants 
(twenty in number), being a majority of the corporation then 
preſent, voted and entered the following order in their books ; 
«© That divers ſuits and proſecutions had followed the ſaid Mr. 


.* Watſon's having been ſummoned by Mr. Hurry to the court 


of requeſts, which had occaſioned a large expence to Mr. 
*© Watſon; that the aſſembly were ſenſible that Mr. Watſon was 
s actuated by motives of public juſtice, of preſerving the rights 
of the corporation to their admiralty juriſdiction, and of ſup- 
«« porting the honor and credit of the chief magiſtrate; and 
e therefore they vote him the ſum of 2 2300/7.” The proſecutor 


had applied for a copy of the entry in the corporation book, 
which was denied him ; but he was permitted to read it. 


E, ſeine obtained this rule 1 in the laſt Term on three grounds. 
F irſt, that the payment of the 2300 J. by the. defendants, as 


members of the corporation, to Watſon, was a groſs abuſe of 


their truſt, 2dly, That it was a high coniempt of the admini- 
ſtration of public juſtice in the terms of the order. zdly, That 


the manner in which this proceeding was carried e on was a libel 


on Hurry. ; | 
The Court now Ae the counſel not to go on 3 05 firſt 


point, which might be the ſubject of an application to the court 
of Chancery, but could not be the ground of a criminal informa- 


tion in this court, 


Bearcroft, Partridge, and 1 againſt the * The 


order in queſtion cannot be conſidered as being intended by the 
defendants to reflect on the adminiſtration. of public juſtice; for 


the ſum which had been voted to Watſon was voted. to him 


from a principle of compaſſion. At the moſt theſe defendants 


have only been guilty of an error in judgment. And the de- 


fendants have poſitively ſworn that they had not the leaſt in- 


tention of libellipg Hurry, But if the court ſhould give leave 
to file an information, it will be impoſſible that the proſecutor 


can ſucceed at the trial. For in the firſt place they have no 


means of procuring the original order, on which to frame an in- 
formation, the tenor of which muſt be tated, becauſe the cor- 
poration are not bound to criminate themſelves by the produc- 


tion of it. 


BULLER, 
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\BULLER; 31 has been ſolemnly determined that in a cri- 
al proſecution. you may give notice to the defendant to pro- 
duce a paper in his poſſeſſion ;. and, in caſe he neglects to pro- 
duce it, you may give other evidence of it (a). 


(a) The Attorney General v. Le Merchant. 
This cauſe firſt came on to be tried before 
Eyre, Baron, in the Exchequer, on the 4th 
of December 1772. It was an information 
grounded on the ſtatute 7 Geo. 1. c. 21. 
1. 9. for importing tea into Guernſe 'Y without 
having firſt been loaden and ſhipped in Great 
Britain, which ſubjected the goods andthe veſ- 
{el to a forfeiture. In the courſe of the trial the 
Attorney General offered to read ſome let- 
ters concerning this tea which had been ſent 
by the defendant to Channon, a witneſs for 
the Crown, which letters were proved to 
have come to the defendant's hands under 
an order made by the Lord Chancellor for 
the delivery up to him of all papers and let- 
ters ſeized under a commiſſion of bankrupt 
- againſt Channon, among which were theſe 
letters. 'The ſolicitor of the exciſe had con- 
trived to take copies of them whilit they 
were in the hands of the clerk of the com- 
miſſion; and notice having been given to 
the defendant to produce the original let- 
ters, and that being refuſed, the Attorney 
General offered to read theſe copies. This 
was objected to by the counſel for the de- 
fendant, upon the ground, principally, that 
a defendant in a criminal caſe was never 
bound to produce evidence againſt himſelf ; 
that he was guilty of no crime in not pro- 
ducing them; and that the Attorney Gene- 
ral had no right to call upon him to produce 
them, or aſk a ſingle queſtion concerning 
them ; conſequently no copies could be ad- 
mitted in evidence. But Zyre, Baron, ad- 
mitted the evidence, though he ſaid he had 
ſome doubt about it. He conceived that the 
principle on which copies were admitted as 
evidence was this, that they were the beſt 
evidence which the nature of the caſe would 
admit of, or that was in the power of the 
party producing them to give; and not on 
the idea of any crime in the perſon, in whoſe 


poſſeſſion the originals were, refuſing to 


produce them. And he thought there was 


no difference between civil and criminal 
caſes. 


* 


and that depends upon the exceptions which 


In 


Other objections obſerved upon in giving | 


judgment were taken on behalf of the de- 

fendant, which were over-ruled. 
Afterwards, on a motion for a new trial, 

the Lord Chief Baron ſaid ; This cauſe 
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came before the court on a motion for a 


new trial. My brother Eyre reported the. 


caſe as ſtated in the information as upon an 
act of parliament made in the 7 Geo. 1. 
c. 21. to prevent importing tea into Guern/cy. 
He ſtated that an objection was taken upon 
the croſs examination to the evidence of the 
people who gave an account of the tranſ- 
action; therefore the plaintiff, in order to 
ſupport their credit, produced ſome letters 
under the hand of the defendant, of which 
they had taken copies, the originals being in 
the hands of the defendant, and therefore 
there was a notice proved to his agent, his 
attorney, and likewiſe to himſelf; and upon 
that my brother Eyre was of opinion, ac- 
cording to the general rule, that where pa- 
pers are in the hands of the adverſary, co- 
pies might be given in evidence. Theſe 
copies made the caſe ſo ſtrong for the At- 
torney General, the plaintiff, that if they 
are regular and proper evidence, the caſe 
was fully proved. On the other hand, if 
the copies of theſe letters were not proper 
evidence, the jury might have found other- 
wiſe. The queſtion now is, whether that 
evidence was properly admitted or not? If 
it were improperly admitted, there ought to 
be a new trial. If properly admitted, there 
ought not. Then another objeckion was 
that this act could not have effect in Guernſey, 


as the uſage was to have all the acts of par- 


liament at Guern/ey regiſtered, which this 
act was not. My brother refuſed to let in 
that evidence to prove the uſage; becauſe if 
it is the law of the land, there is no occaſion 
to ſtate it: on the other hand, if it is not the 


law of the land, but is contrary to it, it will - 


have no effect. Now the queſtion comes to 
ve therefore, whether theſe copies of letters 
were properly admitted as evidence or not; 


were 
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In anſwer to which it was ſald that the court Ain a0 aft 
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the party to get eren in a e proſecution; 1. even 


; were taken to it by the gentlemen at the bar 


in the motion for a new trial, Firſt it was 
objected, that copies of letters or papers in 
the hands of the adverſary. ought not to be 


read in criminal caſes; that was one general 


objection. And the other, that ſuppoſing, 
for argument ſake, they ought to be admit- 
ted, yet in this particular inſtance the notice 
which was given was not ſufficient. As to 
the firſt objection, that copies are not admiſ- 
fible in any criminal caſe, becauſe that would 
be to oblige a man to produce evidence againſt 
himſelf; in anſwer to it, 1 do not recollect 
that they have produced any one caſe to ſhew 


any difference at all as to the rule of evidence 


in criminal, and in civil, caſes; therefore 
the rule of evidence in both caſes is the ſame, 
that is, to have the beſt evidence that is in 
the power of the party to produce, which 
means that, if the original can poſſibly 
be had, it ſhall be required, but if that ori- 
ginal be deſtroyed, or if it is in the hands of 
the oppolite party who will not produce ii, 
then in a caſe of a deed, a counter one, or 
ſometimes a copy of the deed, or copy of 
the paper, is evidence to be admitted. But 
it is ſaid that this does not hold in criminal 
caſes, becauſe the conſequence of it would 


be to compel a man to produce — | 


againſt himſelf ; and it is a rule of law, that 
a man in a criminal caſe is not compellable to 


produce evidence againſt himſelf ; for this 


purpoſe the caſe of the King and Parnell in 
the King's Bench, and the caſe in Sir John 
Strange 1210 were relied upon. Now, with 


reſpect to this, I take it that the rule is 
certainly true, and the caſes that were cit- 
ed to this purpoſe are unqueſtionably right, 
but they do not apply to the pre- 

The King and Parnell was in | 


{ent cafe. 
Hil. 22. Gee. 2. 1748. 


TI heard the motion. 


There had been an information againſt Doc- 


tor Parnell, the defendant, who was vice 
chancellor of Oxford, for refufing to act up- 
on a complaint againſt ſome ſcholars, and the 
motion was the common motion for a rule 
to ew cauſe why the attorney general, and 
thofe authorized by him, ſhould not inſpe& 


all the public books, archives, records, c. 
in the cuſtody of the proper officer, to take 
copies. The attorney general, Sir Dudley 


| (a) 6 St, Tr. 229. 


| ? if 
E x 


| Ryder narrowed his demand and defired 
only to ſee the ſtatutes of the univerſity, but 


the court refuſed it, becauſe it would be to 
compel the defendant to produce evidence 
againſt himſelf; for if the court had granted 
this rule for the inſpection, and the Doctor 
had diſobeyed it, he would'then have been 
liable to an attachment. So in the caſe in 
Strange 1210. Upon that rule, if they had 


_ obeyed it, they would have been compelled 


to produce evidence againſ themſelves, and 
have been ſabje@ to an attachment if they 
had not. But the defendant, Le Merchant, 
is not compellable to produce theſe letters 
againſt himſelf; for he is liable to no puniſh- 
ment at all if he does not, but is left at his en- 
tire liberty either to do it or not; the only 
conſequence muſt be that theſe copies (which 
muſt be ſworn to be true copies) are read 
againſt him, If they are not true copies, he 
has it in his power to prove that by produc- 
ing the originals, It was likewiſe ſaid, in ſup- 
port of the motion, that the reaſon why 
copies are permitted to be evidence in com- 
mon caſes is, becauſe the party who has them 
in his cuſtody, and does not produce them, 
is in ſome fault for not producing them; it 
is conſidered as a miſbehaviour in him in not 
producing them, and therefore in criminal 
| cafes a man who does not produce them is in 
no fault at all; and for that reaſon a copy 
1s not admitted, But 1 do not take that to 
be the rule; it is not founded upon any miſ- 
behaviour of the party, or conſidering 
him in fault; but the rule is this; the 
copies are admitted when the originals are 
in the adverſary's hands for the ſame reaſon 
as when the originals are loft by accident; 
the reaſon is, becaufe the party has not the 
originals to produce. Two of my brothers, 
who have been in an office that has given 
them an opportunity of a greater degree of 
experience in criminal law than moſt of the 
judges, do not recolle& any difference being 
made between civil and criminal caſes. One 
of my brothers has mentioned a caſe ex- 
ceedingly appoſite to the preſent, which is 
Layer”s trial (a); there the charge againſt him 
| was an overt act in publiſhing a treaſonable 
paper in the county of E/ex: a witnels 


proved he did produce a paper doubled, 
| and 
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If the proſecutor Were! in | poſſeſſion of the original order, it would 
vs gd n. to make tbe information criminal on n the face 


wi bed "Ml — part of che Pager 
doubled, and then put it in his pocket; 


he remembered ſome lines of it, this was | 


parol evidence of the contents of the paper ; 
the purport of which was to excite the nation 
to an inſurrection, and to ſhake off the mi- 


genes and calamities they were under from | 


the preſent miniſtry. In that. caſe no ob- 
| jeftion was made by the counſel Mr. Hun- 
gerford and Mr. Kittleby ; no difficulty was 
made in this evidence; they ſeemed to ſay 
zhat the wholt obght to be produced; that 

was only part ; and therefore took off the 

fee of the evidence; they did not object 
to that man's giving parol evidence of the 
contents af a paper in the hands of a priſon- 


— 


of 


4 which goes to the power of the legiſlature 
of this kingdom; an objection which will 
never be permitted to be made in a count 
8 of juſtice, becauſe it is without the leaſt co- 
lor or foundation. No man who knows any 
| thing of the conftitation of this country can 
deny the power of the legiſlature to bind all 
| the ſuhjects of i it in every part of the world ; 
| the only difference is that ſome of theſe 
parts are not bound by ad of parliament 
unleſs ſpecially named; bur if they are, they 
are bound as much as any part of Great Bri- 
rain; and if we were to allow objections of 
this kind, it would be followed by one cf 
theſe abfurdities. In the firſt place, if it is 
in the power of the people of Guer:: 72 fo 
regiſter” or not as they think proper, the 


erz and that in a caſe of high treaſon. And conſequence would be, that they would have 


there Mr. Pbi/tp Yorke, ſolicitor general, ſaid 
after this paper was produced the priſoner 
«took ir back, put it into his pocket, and 
kept it; therefore the paper itfelf being in 


« his cuſtody we were. properly admitted to | 


« prove the contents of it by patol evi- 
e dence. This is not contradiged by the 
court, and though: it is only the ſaying of 


a, power of controlling the legiſlature : on 
{ the other hand, if the kivg will not order 
theſe acts to be regiſtered, he would have a 
power of diſpenſing with the law ; which law 
is of the whole legiſtature; it is therefore 
attended with one or other of theſs conſe. 


| quences, both of which are abſurd; conſe- 


quently there is no color or foundation for 


one counſel, yet not being oontradicted at * that part of the objection. Think I have 


all itis very ſtrong. Another objection has 
been made that this notice is not ſufficient: 
the anſwer is, I know no difference between 
the rule of evidence in civil and criminal 
caſes. Then, if there be no ſich difference, 


the rule which has always been followed and 


allowed in civil caſes is that notice be given 
to the attorney or agent of the adverſe par- 
ty: now in this caſe without going minutely 


into the conſideration, whether the notice X 


was proved to the defendant himſelf, and 
was good, here is unqueſtionably notice 
proved to Sayer who is the agent and ſolici- 
tor of Le Merchant, into whoſe hands it ap- 
pears that theſe letters had actually been de- 
| hvered; and then there i is a notice likewiſe 
ro 3 who is the attorney for the defen - 
| Cant in chis very cauſe, and no attempt was 
made on the part of the defendant to prove 
what was become of theſe letters, or that it 
Was not in his power to produce them. The 
laſt odjection i is this, that they were not per- 
mitted to give evidence of the not regiſter- 
ing the act of parliament, and in ſhort to 
take off the force of che act, becauſe it was 


nat regiſlered. Now this is an objection 
eat 


x 


** 


conſidered, as well as I could;' all that was 
mentioned by the counſel, and given ſuch 
anſwers as occur to me; therefore I am of 
opinion that the direQions of my brother 
Eyre were perfectly right, and conſequently 
there ought not to be a new trial, 


| | Rule diſcharged, 


"OY 


The Xing EY Archer, Mich. 28 Geo. 3. 


The defendant who refided at PH G' had 
been indicted by Dr. Renner: of that place for 
an aſſault, and had ſuffered judgment to go 
by default. He was this day brought up 
to receive judgment. Affidavits were offered 
to be read by the proſecutor, of expreſſions 
made uſe of by the defendant, confirming 
and aggravating: his guilt, which had been 
uttered/by him in the hearing of two perſons, 
and by them afterwards related to the perſons 
making the affidavits. The proſecutor laid 
2 ground for entitling himſelf to read theſe 
affdavits by ſwearing to an application to 
both thoſe perſons to come forward with their 
teſtimony, which they had refu ſed, and ſtrong- 
ly inſinuating that they were under the in- 
fluence of the defendant, The reading of 
n 5 dheſe 
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2588. of it by the aliiance, of any innuendos which 2 jury would 
— find. Befides there was no publication of this ſuppoſed libel 
The King in point of law; for this is an entry in the corporation book, 
Warson to which no other perſons but the members of the corporation 
| are permitted to have acceſs. And though in ſome caſes the 
| court will order an inſpection of corporation books, yet that is 
| 5 only done for the purpoſe of aſcertaining any cuſtom or other 
| 

| 


civil right, and not where it is merely for the purpoſe of in- 
ſtituting a criminal proceeding againſt the members of the 
i corporation. The defendants do not diſpute the .propriety of 
0 the verdict, they only ſtate that they do not believe that Jar 
fon had any improper views 1n what he did the court and the 
jury may have determined right upon the evidenee before them, 
and yet the juſtice of the caſe may be the other way, although 
the defendants cannot prove it by jegal eyidence. | 
AsHHURST, J. If the only charge alleged againſt the de- 
fendants were the miſpending of the corporation money, I ſhould 
have been of opinion that the ioformation ought not to be 
granted, becauſe this is not the court in which redreſs could be 
given in ſuch a caſe, but application ſhould be made to the 
court of Chancery. Therefore the only queſtion is, whether 
this order, which contains on the face of it the reaſon and the 
motives for granting the 2 300. does or does not import to be 
a libel on the adminiſtration of juſtice i in this country : I am of 
opinion that it does; and as to the manner in which the 
information is to be drawn, it is not for us to dictate. 
With regard to the aQtion itſelf, which was tried before me at 
Thetford, I cannot help faying that I have never ſeen a ſtronger 
or a grofler caſe of malice in the plaintiff, It was extraordinary 
that the proſecutor of the indictment for perjury againſt Hurry 
=—_ ſhould have taken only part of the oath as the foundation of 
4 EP the charge, and ſhould have omitted the remainder which was 
1 the explanation of what-was before ſworn ; but it does not reſt 
there; for it is ſtated in the affidavits that the inſtant the trial 
was over, the defendant Vatſon drew up an advertiſement im- 
porting that Hurry had been acquitted. on account of a defect 
in the , and that another would be Preferred againſt 
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| theſe affidavits was | frongly objefied. to 'by | teſtimony, and had refuſed it; at the fame 
the defendant's counſel; but time allowing the defendant and thoſe per- 

TWbe Court, conſidering theſe witneſſes ag | Tons an opportunity of anſwering that fact. 
being in a great degree under the controll | Afterwards the defendant was ordered to 
and influence of the defendant himfelf, per- | be impriſoned for three months, and to find 
mitted. the affidavits tq be read, as the per- ſureties for the peace for ſeven years ;/ him- 
Hog, themſelves had been applied to for their | ffi» 200% and two ſureties in-2001, each. 


him 
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him at the next aflizes, which he ordered ta be-inſerted in three 
or four provincial papers. It has been ſaid that the other de- 
Fendants, who concurred. in making the order, might innocently 
have thought that Yet/ſon was not intentionally guilty; and 
vas actuated: by laudable motives: but in anſwer to that, as the 
greater part of the corporation were preſent at the trial, and as 
theſe advertiſements were circulated in that part of the country, 
it cannot be imagined that any of them were ignorant of the 
real tranſaction. But even if they were ſo, ſtill this order is 
improper, for in it they aſſert that Watſon was actuated by mo- 
tives of public juſtice, in preſerving the rights of the corpora- 
tion of Yarmouth: now they could not be ſo ignorant as to ſup- 
poſe that their rights to the admiralty juriſdiction were in the 
leaſt degree affected by this proſecution for the crime of per- 


was actuated by motives of public juſtice carries with it an im- 
putation on the public juſtice of the country; for if thoſe 
were his only motives, then the verdict muſt be wrong. But 
the propriety of that verdict, as far as it reſpected Watſon's 
conduct, was confirmed in the court of Common Pleas. This 
ſhews that his conduct was founded on malevolence; for if he 
had been actuated by thoſe motives only which are ſtated in 
the order, it could not have been the ſubject of an action for a 
malicious proſecution. On the whole therefore I am of opinion 
that ſufficient appears to the court to induce us to grant an 
information againſt all the defendants. | : 

BULLER, J.— Nothing can be of greater importance to the 
welfare of the public than to put a ſtop to the animadverſions 
and cenſures which are ſo frequently made on courts of -juſtice 
in this country. They can be of no ſervice, and may be at- 
tended with the moſt miſchievous conſequences. Caſes may 
happen in which the judge and the jury may be miſtaken: when 
they are, the law has afforded a remedy; and the party injured 
is entitled to. purſue every method which the law allows te 
correct the miſtake, - But when a perſon has recourſe either by 
a writing like the preſent, by publications in print, or by any 
other means, to calumniate the proceedings of a court of juſ- 
tice, the obvious tendency of it is to weaken the adminiſtration 


conſtitution itſelf. Ia the preſent caſe if I thought that no in- 
formation could be framed on this order to o make the charge eri- 
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jury, which bad no connection with it. The aſſertion that he 


of juſtice, and in conſequence to ſap the very foundation of the 
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evidence, theſe grounds would induce. me to fay in my dif- 

The Kino cretion that the information ought: not to be prarited: but 1 
Wards have no doubt upon thofe points. Upon verafions of this ſort 
and Others: J have never adopted any other rule than that whieh has been 
frequently repeated by Lord Mangfeld to juries, defiring them 
to read the paper ſtated to be a libel as mer; of common under- 
ſtanding, and ſay whether in their minds it conveys the idea 
imputed. Then conſider the facts in this caſe; it appears that 
there was not the leaſt color for the indigment for perjury; 
the jury were of opinion that there'' was exprefs malice, and 
they gave à verdict with large damages; on an application to 
the court of Common Pleas they concurred. in opinion with 
the judge and the jury as to the propriety of the verdict. With 
| ahe knowledge of all theſe circumſtances the defendants made 
the order in queſtion, manifeſtly alluding to the indictment, 
For they fay * that divers ſuits and proſecutiohs had followed, 
% &c;” Theſe words obviouſly refer to the indictment for 
perjury, and the ation for the malicious proſecution; They 
Then proceed to ſay that Watſon was actuated by motives of 
public juſtice, &c.”* But the judge and the jury, who tried 
the cauſe,” confirmed 'as to their opinion by the court of Com- 
mon Pleas, have ſaid that, inſtead of his having been actuated 
by motives of public juſtice or by any motives which ſhould 
influence the actions of an honeſt man, he had ated from ma- 
lice. Theſe opinions are not reconcileable; if one be right, 
the other muſt be wrong. 1s is therefore a direct inſinuation 
that the court had judged wrong in all they have done in this 
caſe, and is therefore clearly a libel on the admipiſtration of 
juſtice. It bas been ſaid that the other defendants acted from 
compaſſion to Watſon ; but that cannot be collected from the 
order, which is not capable of any other conſtruction than that 
which has been put upon it. The defendants, have indeed ſaid 
that they never meant to reflect on the public juſtice of the 
country ; but that alone is no anſwer to this. application. 
Where particular allegations are made in applying for an in- 
formation, ſome anſwer muſt be given. If the thing charged 
be capable of different explanations, it is fair to take the de- 
fendant's explanation 3 in their affidavits that they did not intend 
any thing wrong: but if it be only capable of one interpretation, 
we are not to be guided by ſuch a general anſwer, I am of 
opinion that the information thould go nl al. e 

| | TO Be | Grosr, 
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"Gros, J. — The only queſtion is' whether this be or be not 
a libel on the paviic juſtice of the kingdom, and whether it were 
not made with a view to libel Hurry, and to continue that 
vexation of which he has complained to the laws of his 
country. It appears to me that ſuch an intention may fairly be 
collected from the order; if ſo, there is no caſe which calls more 
loudly for the interferatics of this court by way of information. 


* abſolute. 


The K LNG 6 againf The Inhabitants of RoN TO 


ADR v. 


* 


W © > juſtices 0 by GOES Elizabeth Malpas, and 
Job and Charles her children, from the pariſh of Ec- 
chfballitor the townſhip, of the monaſtery of Ronton Abbey, both 


in the county of Stafford. The ſeſſions, on appeal, confirmed 
chat order, and ſtated: the, following: cafe ; 


' Elizabeth: Malpaſt: and her children had gained a ng 
within the 'monaſtery of Ronton Abbey. Rontoni Abbey. is' an 


extra- parochial: place, containing 4 or 500 acres: of land; 


350 of arable and paſture, and 50 of wood, upon which 
there are now three houſes, one a' very large farm-houſe oc- 
cupied by Mrs. Srusbr; the other two ſmall houſes; one with 
about an acre of land to it; the other with about 4 or 5 
rood to it, one of them occupied by Thomas Miles a hired 
ſervant of Mrs: Stubbs and his fumily, the other by Jonathan 
LKeeling at day labourer and his wife; Miles's houſe being: dif- 
tant about a quarter of a mile from Mts. Srubbs's houſe, and the 
other about the ſame diſtance. Many years ago there was a 


1788. 


— 


The KI e 
again 
WarsonN - 
and Others. 


Saturday, 
January 26th 


When the ſeſ- 
ſions adjudge 
a place to he 
a vill by re- 
putation, as 
a ſubſtantive 
fat, this 
court is pre- 
cluded from 
going into 
the queſtion; 
notwithj- 
ſtanding the 
ſeſſions ſtate 
all the evi- 
dence par- 
ticularly, on 
which they 
formed their 
opinion. 


fourth houſe on another» part of the ſaid Abbey lands which is 


now down. The extra- parochial lands are called Abbey landti 


There aro- other lands in the adjoining pariſhes: of Rontor and 


Stigbfordy. called Monaſtery laude, part of tlie ſaid reſpettive 
Pariſhes, and contributipg reſpectively to the relief of the poor 
thereof/ The ſeveral paupers within Ronton Abbey, whi have 


received? almo have reecived the ſame fromthe oocupices of 


lands theres: Fur credidle- witneſſes, who! had” lived for 


many-years-near Ronton' Abbey; declared that they. never” heard 
it calle@ adopt vin nor ever heard any" thing*abour' it 
3H 


one 
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one way or the other. In 1729 an order of removal was made, 


— which order of removal taken from the clerk of the peace's file 


The KING 


Aa ain 


was in the words and figures following, to wit; [The order was 


The Inhabi- directed to the churchwardens and overſeers of the poor of 


tants of 
Rod rom 
ABBEY, 


quaſhed generally. 


| ever. come back into the pariſh of Ecciaſball. 


ü) . 


the pariſh of Seighford, , and to the overſcers of the poor of the 
liberty of Ronton Monaſtery an extra-parochial place within the 
county of Stafford, removing ſome paupers from Seighford to 
Ronton Abbey.] There was an appeal againſt the order, which 
appeared from the clerk of the peace's books to have been 
In 1773 by another order of removal Mary 
Evans was removed from the pariſh of Eccleſball to the liberty 


of Ronton Monaſtery. | With this laſt mentioned order Thomas 


Bowers who was then overſeer of Eecleſhall took the pauper to 
Ronton Abbey, and offered to deliver her to Mrs. Stubbs then 


reſident there, who at firſt refuſed to receive her but without 
_ aſſigning any reaſon for ſuch refuſal. 


Bowers then went to a 
magiſtrate and procured another order, and then returned and 


delivered one copy of the order and the pauper to Mrs. Stubbs, 


telling her if ſhe did not receive her, ſhe. ſhould be liable to a 
penalty of 5/. Mrs. Stubbs received her, and there was no appeal 
againſt this laſt mentioned order of removal, nor did the pauper 


In the year 1779 
there was another order of removal by which William Keeling, 


Elizabeth his wife, and their four children, were removed from 


Gnaſall to Ronton Abbey. Willing Starting, the overſeer of the 


pariſh of - Gno/all,, went to Edward Stubbs the ſon of Mrs. 
Stubbs, then reſiding with his mother the above-mentioned 
Alice Stubbs, with the pauper and this laſt- mentioned order; 


the ſaid Edward Stubbs ſaid we have no overſeer reſiding here, 
but we have appointed Thomas Addiſon our + overſeer, and 


directed him to Addiſon's houſe, who then reſided at Ec- 


cleſhall about a mile diſtant from the Abbey, but rented ſome 
of the Abbey lands. Starting then went and delivered the 
paupers to the ſaid Thomas Addiſon who was then overſeer of 
Ronton Abbey. Notice of appeal was given by Addiſon to the 
pariſh of Gno/a/l againſt this laſt- mentioned order. The ap- 
peal was afterwards heard, ; and it appea 
Ronton Abbey did not at the hearing of the ſaid appeal ſet up 


the defence of their not being liable to maintain their own poor; 
but the appeal was quaſhed upon the merits: Coaſtables and 


ſurveyors of the highways. had Been f n e 
c 


, 


red in evidence that 


— 
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the Monaſtety lands, but they never had any juriſdiction over 1788. 
the Abbey lands; and it did not appear that any conſtable or 1 

ſarveyor had ever been appointed for the Abbey lands, Mary a, 

Keeling aged eighty-nine years and her huſband lived within TR : 

the abbey ſixty years ago, and, he rented a tenement there Rowron 
| ſofficient to gain a ſettlement. The ſaid Mary Keeling after 8 

the death of her huſband, being diſtreſſed, upon application to 

Mrs. Stubbs has been for ſeveral years relieved by a piece of land 

which ſhe let for twenty-eight ſhillings a-year ſo long as ſhe 

lived in «the abbey, and by a quarterly payment of fifty-two 

ſhillings a-year ſince ſhe went into the pariſh of Penkridge ; 

it appeared. alſo that ſome of her family had been occaſionally 

relieved by the above-mentioned Thomas Addiſon. The ſeſſions 

adjudged this place to be a vill by reputation, and confirmed 

the order of removal, n to the r of the court of 

King's Bench. 

The Court were of opinion that; as „0 ſeflions had adjudged, 

as a fact, that this was a vill by reputation, they were precluded 

from going into that queſtion. On which the counſel on both 

ſides ſaid it was intended to be argued as if the ſeſſions had 

adjudged it to be a vill by reputation on the evidence flated in 

the caſe. ' But the Court obſerved that the ſeflions were not to 

ſtate caſes for the purpoſe of taking the opinion of this court 

on facts; and that in this caſe they had diſtinctiy adjudged this 

place to be a vill. Therefore without argument 


The rule for quaſhiog tt the order of ſeſſions was diſcharged. 


Do „ on Coke. Pemiſe of VESSEY againſt. WEL Monday, 
TI | January 28th 
* KINSON and Others. 


E. JECTMENT "oF het innit Ur be, lbirb3ce 
"Northlees, and for other premiſes, in the pariſhes of Ha- 
therſage, and Darley, in the county of Derby, tried before 
Gould, J. at the aſſizes for Derby, when a verdict was taken 
for the plaintiff ſubject to the opinion of this court on the fol- 
lowing caſe ; 
Mary Wilkinſon, widow of Jobn Wilkinſon, previous to her 
7 intermarriage with her firſt huſband George Wall (when Mary 
Staley, * was ſeiſed in fee of all the premiſes in queſtion - 
(except 
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1788. 
Pos 


aint 
WikkIN o 


in December 1763 intermarried. with Jen Wilkinſon, by whom 


"CASES IN HELARY- PERK 


(except three, cloſes, part of the Hatber/age eſtate, and the pre- 
miſes compriging the Dari eſtate, which, were purchaſed by 
George Mall, after bis intermaxriage with the ſaid Mary Staley) 
and which, ptemiſes, of which the was ſo ſeiſed, were after 
her ſaid Grit marriage, in conſequence of marriage articles, dated 
244h, February. 1746, made previous to her ſaid marriage with 
ſaid George Wall, by iadentute bearipg date 3ſt December 1748, 
and a fins lavied of them in ot of Mechgghmes term, 22 Geo. 2. 
duly veſted in and ſettled on the ſaid George: Mull in fee. 
Gearge Wall. died inteſtate. on the 20th January 1753, leaving 
iſſug an, ooh daughter, Anna Maria Wall, who on the iſt May 
1762 died an infant and without iſſue; by which John Wall, 
the brother and, heit at law. of tha ſaid; George Hall; alſo became 
heit at law; of the aid: Anua Maria Hall, By indentutes of 
letſe and releaſe; dated, 12th, ang, 13th Jay 1762, made after 
the deceaſe of the ſaid George Wall and Anna Maria. Wall, the 
releaſe, of ſeven; pants between, Many Mall. widow of the faid 
Geer ge Mall, of the firlk part, Fokn Mall the youoger, only bro- 
ther and heir of the ſaid George Mall, and heir at la of Anna 
Maria, only daughter of the ſaid George; Mall, of the ſocondipart, 
and divers other perſons therein, named af the. fue; other parts 
reſpeRively, aftgr reciting. the marriage articles, ſettlement, and 
fine, all. the. premiſes in; ee were. ſgttled to the uſe of 
Mary, Mall the widow fax life, ſns waſte, remainder to truſtees 
for a term of 500, Neafs upon the truſts after, mentigned, remainder 
tq the uſe of John Wall tor life, remaipger to truſtees to pre- 
ſerve contingent remainders, with remainder to the firſt and 
other ſons of John Wall ſucceſſively in tail, with remainder to 
his daughters in tail, remainder to Mary in fee. After the 
execution of the ſettlement of 1762, Mary Mall the widow 


ſhe had iſſue only one daughter, Mary Wilkinſon. Mary Wilkin- 
ſor. the widow in, her will dated 1ſt Ofober.1770, properly at- 
reſted, After. reciting the. ſettlement. of. 1762, declared; the 
truſt. of the. faid term of 580 years to be. „that if ber ſaid 
10 brotber Joby, . all , 07, any ifue of bis, body » /pould be living at the 


time of ber deceaſe, Then the ſaid pf mars eee af- 
« ter her deceaſe, out of the rents and profits of the ſaid premiſes, 


or by mortgage thęregf, or atberwiſe as they ſhould he advi(cd, 
6c to.raiſe and levy, the ſum of 1609/1, with lawful intereſt for the 


*« ſage. from, her. denth, . pay, the. Ape. a the,cod bf, fix 


W 8 months 
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months next after her deceaſe, to ſuch perſon or perſons, and to 
« ſuch uſes, as ſhe by any deed or will ſhould direct, limit, and 


+* appoint, proceeded thus; "Naw I; the ſaid Mary Wilkinſon, by 


means and virtue of the power above mentioned, and by virtue 


«alſo. of all and every; other power and powers, enabling me 


10 hereunto, do in the caſe laſt above mentioned (that is to ſay) 
«, If, my ſaid brot ber Mr. John Wall, or any iſue of bis body be 
living at tbe time of my death, direct, limit, and appoint, that 


«the. ſaid troſtees ſhall and do pay the ſaid ſum of 1c00/.;and 


«.the intereſt due for the ſame, after they ſhall have raiſed and 
« levied.the ſame, unto my ſon-in-law, Mr. Alluood Wilkinſon, 
T his executors, adminiſtrators, and aſſigns, he or they. giving 
« his or theit bond as. ſecurity for the payment of the ſeveral 
70 annual and other ſum and ſums of money next hereinafter 
. mentioned, to the ſeveral perſons hereinafter named (that is 
« to-ſay); to my aunt, Mrs. Ann Heſſey or her aſſigns, for and 
« during the term of her natural life, one anvuity or yearly ſum 
« of 20 l. of lawful money of Great Britain, in diſcharge of two 
i ſeveral yearly ſums of 10 f. each, already ſecured to her by my 
*« two. bonds, and alſo a further annuity or yearly ſum of 12 J. 


« of like lawful money, for and during the term of her natural 


« life, by ſoor equal quarterly payments; and after the deceaſe of 
„the ſaid Ann Veſſey, for the payment of one annuity or yearly 
« ſum of 10 J. of like lawfol. money, unto Marrba Veſſey, daugh- 


« ter of the ſaid Ann Vaſſey or her aſſigns, during the natural life 


«« of the ſaid Martba, in diſcharge of the like yearly ſum men- 
<< tioned i in and ſecured by one of the ſaid bonds entered into 
15 by me to the ſaid Ann Veſſey her mother; and alſo for the 
«« payment of 530. a- piece to the truſtees. And in caſe nei- 
1 ther the ſaid Joon. Wall, nor any iſſue of - bis body, ſhould hap- 
en to be living at the time 'of my deceaſe, by avhich event the 


<6 aid nanor by virtue of, and under, the limitations in the ſaid 
«« recited indentute of, releaſe and ſettlement will devolve upon 


1 me and my beirs ; Then I do hereby give and deviſe the ſame 


**;premiſes, and every part thereof, unto; the ſaid truſtees, their 


** executors, adminiſtrators, and aſſigns, for and during the term | 


7 of 500 years, in truſt that they immedialely after my deceaſe do 
« and ſhall hy mortgage of the ſaid ptemiſrs, or ſome ſufficient 
4 « part thereof, or otherwiſe as they ſhall! be adviſed,” raiſe and 

2 2008 the ſaid. ſum 2 10001; with lawful: intereſt-for/the fame 
| from. my death, and 4) ts WY, months after. my 


l n 15 | E deceaſe, 
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« 1000/1. unto the ſaid Martha Veſey, 


"CASES IN; HILART/ TEIA 


64 1 unto my ſaid ſon-in-law Ahwoed Wilkinſon; his execu- 
* tors, admidiſttators and aſſigns, be or they giving his or theic 
« bond ſecutity for the payment of the faid ſeveral aanoal-and 


other payments herein before mentioned to be paid by him 
d the ſaid other ſum of 1000 f. payable upon the eontin- 
gency befote mentioned, had become payable and been paid as 
« aforeſaid ; and, in further truſt, that they, the ſaid truſtees 


4 do, and ſhall, by the ways and means aforefoid, raiſe and levy 


the further ſum of 10007. within fx menths next after my deceaſe, 
e and pay the ſame as follows (to wit) 200 J. part thereof to 


„% Mr. Jobs Veſey, grandſon of my faid aunt Mrs. Ann Yeſey ; 
4 2001. other part thereof unto and to be equally divided be- 


4 tween and amongſt the child and children which ſhall be 


then living, of Mrs. Sarab Radford deceaſed, daughter of my 
«« faid aunt Feſby; and 00. a- piece, remainder- of the faid 
and to Mrs. Ekzabeth 
Gilbert and Mrs. Ann Hill, other daughters of my faid aunt 
% Veſſey; and in caſe of the deaths of the faid Martha Veſſey 
Elizabeth Giibert and Ann Hill, or any of them, leaving iſſue 


of their bodies before the ſaid ſeveral ſums ſhall become due 


* and payable to them reſpectivoly, then I give the legacy or 


«legacies, ſum. or ſums of money, of her or them fo dying unto 


<< and equally to be divided between and amongſt her or their 


reſpective children, which ſhall be living at the time the ſame 


e ſhall become payable as aforeſaid; ſhare and ſhare alike; and 


t from and after the expiration, or other ſooner determination, 
of the ſaid term, and ſubject thereto, I give and deviſe the ſaid 
<< manor, &c. unto my mother Mrs. Marthe Staley and her aſ- 
«« ſigus, for and during the term of het natural life, and from 
<< and" after her deceaſe I give and deviſe the fame unto my 
daughter Mary Mil kinſon, her heirs and aſſigns for ever; but in 
« caſe my ſaid daughter Mary ſhall happen to depart this life be- 
« fore-the {ball attain her age of 21 years, and without leaving ifſue 
<,of her body hwfulty begotten, who ſhalFattain that age; then [I 
e giye and deviſe the {aid premiſes, and every part thereof, with the 
e appurtenances, unto. my ſaid ſon-in-law, Auwood Hilkmſon, his 
* heirs and gu for ever; he or they paying thereout, within 
« fix manshs next. after he or they ſhalt come into and be in 
s paſſeſſon thereof, the ſeveral fumsof money following (to wit) 
& the ſum of 1100/4; a- piece unto the aid ten perſons (therein 


Nun * „ reſt, refidue, and 
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«+-remainider'of my eftate and effects, of what nature or kind fo- 
e and whereſocver, as well real as perſonal, unto my ſaid 
daughter Mary Filkinfon, her heirs, executors, adminiſtrators, 
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s and allen for ever; ſubject to her debts and funeral ex- Wil en 


The 6th of November 1770 Mary Wilkinſon the widow 
died, without altering or revoking her ſaid will. In June 1773 
Fob Wall, the brother of George Wall, who ſarvived the ſaid 
Mary Wilkinſon the widow, died without iſſue. In October 
1764 Mary Wilkinſon, the daughter, alfo died, an infant, unmar- 
ried, and without ifſue, In Auguft 1771 Martha Staley, the 
mother of the teſtatrix Mary Wilkinſon, died. The « 5th of 
June 1780 Allubad Wilkinſon alſo died, and the defendant Laas 
H#ilkiaſon is his heir at law. The leſſor of the plaintiff, John 
Staley Veſſey, is heir at law to the teſtarrix Mary Wilkinſon, and 
heir at law on the part of the mother te the ſaid Maty Miltinſos 
the daughter. The queſtion in this caſe is, whether, under the 
circumſtances . tated, the en is entitled to recover 
or not? 

After two arguniegts at the ber by Hill, Serjeant, and Clarke, 
for the plaintiff, and Erfeme and Balguy for the e 
judgment was given for the plaintiff 
| N en 4 difference of opinion on the bench in this 
caſe, 12 


Sada J. began,——The queſtion is, whether the lace. for 


which this ejectment is brought, paſſed as devifed under the will 


of the teſtatrix to the defendant : J/aac Hilkinjon, in right of 
Allwaod Wilkinſon; or to the plaintiff, as heir at law of the teſ- 
tatrix, ar of her daughter. To defeat the beir, it muſt appear 
to be the clear intention of the teſtatrix, collected from the will. 
either hy expreſs words, or neceſfary implication, that the de- 
viſce ſhould take. Does it then appear. under the circumſtances 
that have. happened, to be the clear intention of the teſtattix 
that. this eſtate ſhould paſs to A. Hilkinſon? I will conſider 
what cate the had in the premiſes; who were the chief objects 


of her baugty ; and how the has ex preſſed her intention relative 


to this eſlate ; and from thence form my concluſion, whether it 
appears, ; under the circumſtances that have happened, that A. 
Hilla ſhould take it. She bad an eſtate for life, with a fe- 
maindet im ctuſtees for 300 years, to enable them, in caſo Foby 
Wall at ang af We idee ſhould be living at her death, to: raiſe 
_— 496-gap the dams. ut the rc! of fix months after ber 
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"7 "hes. ſhe bad a further remainder in fee, expectant upon: the 


defendant claims, her Aunt. Ann Ve Jo, ber couſin Martha Veſjey, 


on the determination of an'eſtate for life in John Wall; and of 
an eſtate tail in his ſons: and daughters. This remainder might 


time. It was in her power to deviſe the eſtate whenever it 


death; or did ſhe mean to diſpoſe of i it to her deviſees, let it veſt 
when It might, at any remote period of time, whenever that 


might be, that is, When the eſtate: for life and the eſtate tail 


; 


1 E= IN HIEAR T TERM: 
wii to ſuch, perſons. as ſhe by deed or will 8 


" determination of an eſtate ſor life in John Wall, and of an eſtate 
tail in his ſons and daughters. Her relations were her mother, 
daughter, ſon-in-law A: Wilkinſon, the perſon under whom the 


her brother - in 
grandfon, of Ann Feſſey ; the Andres of Sarab Radford, daughter 
of her aunt Ann Yeſſey, and three other daughters of Aue fey. 
Wich this intereſt and theſe relations ſhe made her will; ia 
which ſhe recites truly the power veſted in her of raiſing 1000 /., 
and under that power, in caſe J. Wall or any iſſue of his body 
ſhould be living at the time of her. deceaſe, deviſed' to truſtees 
this 1000 f. for the benefit of Ann Ve e, Martha Veſſey, her 
truſtees, and her brother-in-law; in the manner deſcribed'in her 
will. Then haying diſpoſed of this term in caſe it ſnould exiſt, 
ſhe proceeded to diſpoſe of the fee ſimple of the eſtate in caſe 
that ſhould devolve upon her. Now let us look more accurately 
into her intereſt in this eſtate, and ſee what the intereſt veſted in 
her was. There. was veſted i in her a remainder, in fee expectant 


be veſted in poſſeſſion at the time of her death, or it might veſt 
after her death in her heir or deviſee at ſome remote Period of 
ſhould veſt, or to diſpoſe'of it only i in caſe it ſhould be veſted in 
her at the time of her death; in which latter caſe the eſtate, if 
it did not veſt before her death, would be undeviſed and go to 
her heir at law. Did ſhe then mean to diſpoſe of it in the lat- 
ter caſe only, namely, if it ſhould veſt in poſſeſſion before her 


ſhould be ſpent ? Here I read 78 the words of the deviſe; 
which are very material ; * And in aſe neit ber the ſaid J. Wall, 
nor any iſſue of bit body, Should happen to be Bing at” "tbe time of 
my deceaſe,” by Which event the faid manor, Ec. "will devolve 
upon me and my heirs, then I give, Gc. wits the ſaid truſtees, 
to raiſe the ſaid fum of 1000 J. inime diately after” my Aerea ig, Ce. 
und in further truſt to raiſe 1000 J. within fix months next after 
my deceaſe, Ge. Then ſhe/deviſee to her mother for life, to 


A 1 . her 
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hier davghter in fee, but if ſhe died before twenty-one without 1788. 
ifue; then to . Miltinſon in fee. "Theſe being the words f 
the deviſe, let us cohſider whether they are applicable to, or de- , Bos p 
note, a diſpoſition of an intereſt or remainder that ſhould veſt at Wilkins. 
any remote period of time, or that ſnould be veſted in poſſeſſion 
before her, the teſtatrix's, death. The will *poſitively ſays in 
direct words, “ in caſe neither the ſaid F. Wall nor any iſſue = - 
his body ante happen to be living at the time of miy deceaſe, 
* then:Þ give, Gc. Now here the contingency is directiy and 
.clearly without any: ambiguity expreſſed. The contingency on 
which they were to take was, that of neither J. Vall nor any 
of his iſſue being alive at her deceafe ; not on his dying without 
iſſue at any remote period of time. This is expreſs and direct: 
and as the words are clear, plain, and admit of no ambiguity, 
before I can conſent that the operation of them ſhall be con- 
trolled, I muſt be convinced that her intention was different, 
and that ſhe did ndt mean what ſhe has expreſsly ſaid. It feems 
to me that the intention to be collected from theſe words is 
confirmed by what follows; The firſt truſt on this contingency 
was, that the truſtees ſhould immediately after her deceaſe raife 
the ſaid ſum of 10001: by a term ſubſtituted for and in lieu of 
the former term; and the money was applicable to the ſame 
purpoſes. It is called the faid ſum of 1000 J., which proves 
that this was in lieu of the other ſum ; and it was to be raiſed 
inmediately; how could it be raiſed immediately, unleſs the 
contingency was that of . Vall and his iſſue ceaſing before her 
death? And the 1000 J. with lawful intereſt from her death is 
to be paid within fix months after her deceaſe. This clearly was 
upon the idea of the intereſt being veſted in poſſeſſion before 
her death, Then the next proviſion is, that the truſtees levy a 
further ef 10004. : When is this 10007. to be raiſed ? Not 
at any future time whenever the remainder may happen to veſt 
in poſſeſſion, but within fix months after her deceaſe ; '200/. of 
_ which'is payable to the children of S. Bradford, who ſhall be 
#hen living, namely, within fix months after her deceaſe. It is 
impaſſible to cunceive that ſhe meant to give the children of 5. 
Bradford this 200. when the eſtate tail ſhould at ſome future 
_ time be ſpent z- if this had been her idea, the would have ex- 
preſſed it in very different language, and given it to them if 
Aiviog, or their repreſentatives if dead, when the eſtate ſhould 
; N but pn the contrary ſhe conſidered it as a ſum which 
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#788. would at a certain time aftet her death become payable. The 

— fame obſervation is allo applicable: to the legacies given to the 

oo daughters of Ann Veſſey. The next obſervation: that ariſes is 

Witkingan, A the deviſe of the fee ſubject to the term, Firſt, the eſtate 

is given to her mother, who probably at that time was an old 

woman, for life : it is true it might be ſo deviſed, and well de- 

viſed; but in the way in which it is deviſed; it is much more 
probable that the teſtatrix conſidered herſelf as giving an eſtate 

which would be veſted before her death, than an eftate which 

under circumſtances might never velt at all. She then gave the 

fee to her daughter, and, in caſe ſhe ſhould die before twenty- 

one, to A. Wilkinſan, his heirs and aſſigus, he or they paying 

100/. to each of the truſtees, and eight others, within fix months 

after A. Wilkinſon or his heirs or aſſigns ſhould came into poſ- 

ſeſſion. The obſeryation here is as before, that the did not give 

it to them or their repreſentatives, but ſpeaks of them as per- 

ſons. who, if living, were certainly to take within fix months 

after the death of the mother, and the daughter under twenty- 

ene. Thele are the obſervations upon the diſpoſitions in the 

will, which ſatisfy me that the teſtatrix's real intention was, 

what ſhe has declared in words, that the contingency on which 

the mother, daughter, and A. W1/kinſon, were to take was, in 

caſe neither J. Vall nor any of his iſſue ſhould: be living at the 

time of her death; and that it was not in her contemplation 

to diſpoſe of it in caſe J. Mall and his iſſue ſhould die at any 

future period of time after her death, namely, when the eſtate 

tail in the children of J. Yell hould be ſpent. | 

I will now conſider the arguments adduced for the defendant. 

His counſel agreed that it depends upon intention; I have fo 
conſidered it. They ſay that the firſt deviſed all ſhe could, if 

the remainder in fee never took effect; that is true, Second- 

Ivy, they day, the then deviſed the remeinder in fee whenever it 

ſhould veſt in poſſeſſion; and to prove this propoſition they 
reſort to the clauſe which ſays, and in caſe neither the ſaid 

«« . Wall nor any iſſue of his body ſhould happen to be living 

* at the time of my deceaſe,, by which event the manor, Sc. 

«* by virtue of and under the limitations in the ſaid recited in- 

* denture of releaſe and ſettlement will devolve upon me and 

my heirs, ten I give and deviſe the ſame, Gc.; and they 

argue that, by the words ** by which event, Ge. the meant to 
deviſe it x by any event ahs ice ſhould derolre upon her oy 
| er 
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«to ſuch a.conſtruftion : but the whole muſt be taken together; 
and in reading the whole together we muſt obſerve that ſhe 
.exprefely gave her eſtate in the event of neither J. Vall nor 
any of his iſſue happening to bo living at the time of her death. 

It is true ſhe goes on to ſay © by which event, Gc.“; and it is 
.as true that by that event, namely, of neither J. Wall nor his 


J confider the meaning of the werds to be by which event the 
Fee will be' veſted in poſſeſſlon and 1 ſhall then have the power 
«4 of providing for my relations,” which, ſhe afterwards does. 
uf che conſtructlen contended for by the defendants' counſel 
were to'prevall, the words happen. to be living at the time of 
4% my deceaſe muſt be totally expunged : and in their ftead 
muſt be inſerted © in caſe J. Vall ſhould die without if- 
% ſue, or his iſſue ſhould at any time fail, by which event, 
Sc. But in my conſtruction of the will I ſtrike out no words; 
and in letting them all ſtand I give them their operation, and 
conſider her as deſcribing in words an event in which the fee 
will devolve upon her. And IJ read it thus; if the event ſhall 
happen of J. Wall and his iſſue dying in my life-time, by which 
the manor and premiſes in queſtion by virtue of the limitations 
in the ſettlement will devolve upon-me in fee, then I give and 
deviſe, Se. The words are equally at leaſt as open to this 
conſtruſtion as the other, But let us fee how the conſtruction 


of the will: Mine agrees with every word of the will. The. 
operation of their conſtruction is to give the fee, whenever it 
ſhall devolve at any future period of time when the iſſue of 
J. Wall might be extinct. In the firſt place ſuch a conſtrue- 
tion is totally inconſiſtent with the truſt of the term for 500 


years, by which. the 1000 J. is to be immediately raiſed, and 


term the truſtees are to raiſe 1000/. immediately, and pay it 


the further truſts of the term, by which another ſum of 100017. 
is to be raiſed; for that is likewiſe to be paid within fix mont bs 
aſter her deceaſe. It is not very confiſtent with the deviſe to 
the mother for life, nor with the injunction on A. Wilkinſon, 
to pay, within fix months after he ſhall come into poſſeſſion, 

10000. to perſons now in being, without attending to their 


4 re- 


her heirs. It is true indeed that the latter words alone are open 1 


iſſue being living at her death, the fee is in her diſpoſal. And 


eontended for by the defendant's counſel will tally with the reſt 


ſubſtituted for the term given by the ſettlement ;- for under that 


aoithin fix months after ber \deceaſe. It is as inconſiſtent with | 
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1788. F : but that mighs be. This difficulty DE. ; is 
— ſeen, and, an endeavour: is made to avoid it. They ſay it j is 
Dos _. true that theſe deviſes are inapplicable to-the idea of her intend- 
ws ing to diſpoſe of this eſtate in caſe the fee ſhould not veſt till 
4 after her death, but in ſuch; caſe. they ſay thoſe deviſes are not 
to take effect, ate to be ſtruck out, and to be conſidered as 

null and void. 4 Why ſhould thoſe legacies be ſtruck out? It 

was undoubtedly as much the teſtatrix's intention that thoſe 
legacies ſhould be paid by A. Miltinſon as that he ſhould: take 

the eſtate: and if it were her intention that they ſhould be 

paid, it muſt be at the time mentioned, that is, in ſix- months 

after her death; which is totally inconſiſtent with any con- 
ſtruction that ſuppoſes the eſtate to be given by het in caſe it 

veſted in poſſeſſion before her death. By way of argument to 
prove that this conſtruction was. eonfiftent, with the teſla- 

trix's intention, it was aſked whether. the teſtatrix meant to 

die inteſtate, in caſe F. Wall, ſhould at any future time die 
without iſſue. That I conceive is not the true queſtion; | The 

. queſtion is not whether ſhe meant to die inteſtate, but wherher 

it appears upon the face. of the'will to have been ber intention in 

the event which has happened to die inteſtate, or to diſpoſe of this 

eſtate; for if it does not, though ſhe might -not -mean to dic 
inteſtate, ſhe has done ſo, and the Jaw diſpoſes of that to the 

| heir which ſhe has not diſpoſed of. But I, will meet that queſ- 

tion, and conſider whether ſhe meant to die inteſtate; if ſhe 

had any meaning upon the ſubject, ſhe muſt have conſidered 

the matter in this way, by recollecting that the eſtate might 

veſt in poſſeſſion in her life-time by the death of J. Vall and 

his iſſue during her life, or, after her death, by their death at any 

future period. This was the only way in whieh ſhe could con- 

ſider the ſubject; recollecting then the two contingencies, 

the poſſibility of it's veſting in poſſeſſion in her life, and the 
poſſibility of it's veſting at any future period, ſhe diſpoſed of 

-it only in cafe of the firſt contingency; then the conſequence 
follows, that ſhe did not mean to diſpoſe. of it in caſe of the 
ſecong, for, if ſhe had, the wauld have done it. But it hab been 

ſaid that ſhe might not be aware of her power to diſpoſe of the 

eſtate in caſe it ſhould fall by the death of J. Vall without 

iſſue after het death, and that, had ſhe been ſo, the whole of 

the will ſhews that ſhe would have given it to A. Wilkinſon. 

If ſhe were not aware of her Fa to give, ſhe did wot intepd 

to 
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10 give that which ſhe was not aware ſhe could give, and then 
the law gives it to the heir; and we cannot take it from him: 
If he had known her power to diſpoſe of it, ſhe poſſibly would 
have given it, and probably might; but ſhe has not ſaid ſo; if 
we were to ſay ſo; it would be our will and not her's ; we ſhould 
then make the will, where it is our duty only to interpret it. 
Upon what conſtruction then is the argument of the defendants 
founded? Upon a conſtruction that is to vary the import of 
words that are clear, preciſe, and admit of no doubt, and which 
mention a. contingency within a certain time, by conſtruing 
them to denote a contingency that may or may not happen at 
any diſtant, remote, uncertain period, and in conſequence of 
which legacies, clearly intended in caſe the eſtate is given away 
to A. Wilkinſon, are fruſtrated and made void, and ſo much 
therefore of the will ſtruck out. But the other conſtruction is 
that which the words neceſiarily import, and with which every 
line in the will is conſiſtent, and may ſtand. T here can be no 
doubt therefore which of theſe conſtructions ſhould be adopted. 
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It. is the very firſt rule of conſtruction that that ſhall be adopted 


by which the whole will may have effect, and not that by which 
a part may have effect only, and the reſt muſt be rejected. 80 
that according to the true conſtruction of this will the eſtate 
in queſtion is deviſed to A. Willinſon, in caſe neither the ſaid 
F. Wall nor any iſſue of his body ſhould happen to be living at 
the time of the teſtatrix's deceaſe. The facts ſtated in the caſe 
are that Mary Wilkinſon, the teſtatrix, died on the 6th Novem- 


ber 1770, and that John Wall ſurvived her; conſequently the 


contingency, under which A. Wilkinſon is entitled, has not hap- 
pened; and therefore I am of opinion that the eſtate in queſ- 
tion deſcends to the leflor of the plaintiff, and that he is en- 
tatled to judgment. 

Bor TER, J.—The cafe ſhortly is that Mary Wilkinſon had an 
eſtate for life with a power to diſpoſe of 1000 J. if Jahn Mall 
on any iſſue of his ſhould be living at her death, out of a term 
of 500 years, veſted in Lang ford and Daintree, with remainder 
to Jobn Wall for life, and then to his children in tail, with 
remainder to herſelf in fee. Having this intereſt ſhe by her 


will recited the ſettlement, and by virtue of the power gives 


the 1000 l. in caſe Jobn Wall or any iſſue of his ſhould be liv- 


ing at her death to her ſon-in-law Allood Wilkinſun, ſubjeck 


0 ſm} annuities and charges. Then there is this clauſe in the 
b wi ay ; | x 5 L | / will 
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will, „ and in caſe neither the faid Yohn Wall, nor any iſſue of 


« his, ſhall be living at the time of my deceaſe, by which event 
the premiſes will devolve upon me and my heirs, then I give 
e the ſame to Lang ford and Daintree for 500 years, to raiſe 
© the ſaid ſum of 1000/7. and the further ſum of 1000. to be 


divided amongſt different relations. And from and after the 
- © expiration or other ſooner determination of the ſaid term, 


0 and ſubject thereto, I give the premiſes to my mother for life, 
* remainder. to my daughter in fee: But if my daughter ſhall 
« die before 21, and without iſſue, then I deviſe the ſame to 


** my ſon in law A. Wilkinſon in fee, he paying within fix 


„ months after he ſhall come into and be in poſſeſſion thereof 
* ſeveral legacies.” The reſt of her eſtate both real and perſonal 
ſhe gives to her daughter, her heirs, executors, Fc. John 
Wall ſurvived the teſtatrix, but is ſince dead without iſſue; and 
the daughter of the teſtatrix died an infant, and without ifſue. 

The queſtion is, whether by the event of John Wall's ſur- 
viving the teſtatrix the whole will became void as to the re- 
mainder in fee, or whether 4. Wilkinſon is now entitled to it. 

Three points are contended for on the part of the plaintiff. 
iſt, That the teſtatrix thought ſhe had no power of diſpoſing of 


the fee unleſs John Wall died without ifſue in her life-time. 


2dly, That if ſhe did know ſhe had a power of diſpoſing of the 
fee, ſhe never intended to give it, unleſs it fell into poſſeſſion 


during her life, gdly, That by conſtruction the contingency 


of Jobn Wallis dying without iflue in her life-time, which is 


expreſsly annexed to the term, muſt wit be extended to 
the fee, and therefore the deviſe is void. 


As to the firſt point, I am of opinion that it is impoſſible to 


ſuppoſe that the teſtatrix did not know the full power which. 


ſhe had. She has recited the ſettlement verbatim, which gives 
her the fee abſolutely; and it would be a great act of violence 
to ſay that, though ſhe has recited words which have a clear 


legal ſenſe, and admit of no doubt, yet ſhe did not underſtand 


the meaning of the words which ſhe uſed. This is an argument 
which has no bounds, -and would tend to ſubvert the plaineſt 
words. The teſtatrix bas ſaid ſhe had the remainder in fee 
abſolutely ; ſhe had it, and I cannot ſay, in direct contradiction 
to her own words, that ſhe did not know ſhe had got it. Tak- 


| ing that point to be clear, the ſecond queſtion 1 whether ſhe 


meant to A of it at all events, or only on the event of Fobn 
; Hall's 


-- 
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| Hall's dying without iſſue in her life-time, It was uſed as an 1788. 
argument in this caſe; that the will did not begin with an in- * 

troductory clauſe as to all her eſtate, and therefore no gene- ded bs. 

ral intentian to diſpoſe of her whole property appeared. WiXzIssox. 

But a more general or unequivocal intention to diſpoſe of all 

the intereſt. which ſhe had cannot be expreſſed, than is to 

be found in this will. She has given the eſtate in queſtion ex- 

preſely. in fee, and then has added a ſweeping clauſe as to all 

the reſt of her eſtate both real and perſonal. Therefore ſhe 

moſt clearly did not mean to die inteſtate as to any part of her 

property; but that whatever ſhe poſſeſſed in the world, be it 

of what nature or quality it might, ſhould paſs by and under 

her will, and accordingly ſhe has done ſo, 

The third and moſt material queſtion is, whether by conſtruc- 

tion the contingency of John Walls dying without ifſue in the 

life-time of the teſtatrix, which is expreſsly annexed to the term, 

muſt neceſſarily be extended to the fee; for I admit with my brother 

Groſe, that legacies under the term were not to be paid unleſs the 

remainder veſted in her life, I agree that we cannot make a will 

for a teſtstor, but we muſt expound it according to the true 

ſenſe and meaning of the teſtator to be collected from what 

he has ſaid in the will itſelf. I ftrike out no words. Upon the 

reading of this will I think the intention of the teſtattix was, 

that at all events there ſhould be a term of goo years exiſting 

at her death for raiſing pecuniary legacies, and that, ſubject 

to that term, the inheritance ſhould go to her daughter, or to 

A. Wilkinſon, as far as ſhe could diſpoſe of it. Her with was 

to give 2000/7. amongſt her other relations, and that ſhe meant 

as an immediate proviſion for them: but in caſe John Wall ſur- 

vived her, the was tied down by the ſettlement not to give 

more than 10001. 80 far neceſſity got the better of her will. 

But finding herſelf in this ſituation, ſhe firſt diſpoſes of the 

1000 J. if Fohn Wall or any iſſue of his ſurvive her, and then 

the gives the 2000 J. if Fobn Wall or any iſſue of his ſhould not 

ſurvive her. The creation of the term by the will was for the 

Purpoſe of having a term exiſt after her death at all events. In 

one event it was to be under the ſettlement, in the other un- x 

der the will. But the manner and purpoſe | of _ creating that 

term are both material to be conſidered. aft, As to the man- 

ner; the has given the eſtate to the ſame truſtees and for the 

fame time as mentioned. in the ſettlement. They at all events 

| > $ are 


/ 
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77889. are to have a term of 500 years from her death. out of 3 


— they are in one event only to raiſe 1000 J. and in another event 
be, 0 taiſe the ſaid 1000 U, and 1000 f. more. In creating chat term 
gat 


Wwrinon. ſhe manifeſtly had a reference in her mind to the term raiſed 
| by the-ſettlement, and-therefore ſhe has ſaid it ſhould” be for 
raifing the /d 10004. and then has added 1000/7 more. Only 
one term of 500 years ever could: exiſt; and when ſhe after. 
wards in diſpoſing of the inheritance makes uſe of the words 
from and after the expiration or other ſooner determination of 
* the ſaid term, and ſubje& thereto, I give, Sc. ſhe meant 
only, ſubject to that term which ſhould be in being at her 
death. She conſidered them only as one term; and meant that 
if John Wall died without iſſue in her life-time; ſtill the truſ- 
tees ſhould have the term created by the ſettlement, but ſor 
more extenſive purpoſes. The giving of the term to the ſame 
perſons, for the ſame time, and to raiſe the ſame ſum, with an 
additional 1000/7. in my opinion are ſtrong indications of what 
paſſed in her mind, and of what ſhe intended by the words 
which ſhe has uſed. If this conſtruction of the words “ ſub- 
te ject to the term” be right, it puts an end to the caſe; for 
then it is a plain deviſe of a remainder, ſubject to a term of 
500 years. 2dly, The purpoſe for which the term is created 
is material to be conſidered. It is to make an immediate pro- 
viſion, and to provide portions for her near relations. The cir- 
cumſtance of John Walls dying without iſſue in her life-time 
was material with that view; for if that did not happen, the 
giving money to be paid at a diſtant period, at the falling 
in of a remainder, which might not happen. for fifty or one 
hundred years, would not have anſwered her deſign. But the 
| fame reaſon does not hold with regard to the remainder it- 
ſelf, and therefore the contingeney ſhall not be applied to it. 
The contingency is ſenſible and wiſe as applied to the term, and 
the money to be raiſed under it. But it is not ſo when applied 
to the inheritance. The teſtatrix has mentioned it only in the 
beginning of the limitation of the term; ſhe has not repeat- 
ed it in the deviſe of the inheritance, which is. made by a diſtinct 
clauſe, and therefore I think it muſt be confined to the term. 
The words ** by which event the eſtate will devolve upon. me 
and my heirs,” mean only will fall into poſſeſſion ;" and un- 
leſs it fell into poſſeſſion i in her life time ſhe could not give the 
a zag. as 12 intended. If the teſtatrix had not interpoſed the 
traſt 
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truſts. of the term, between the limitation to the truſtees 
for 500 years and the deviſe of the inheritance, but declared 
thoſe truſts by a ſubſequent part of the will, which che might 
well have done, the will would have ſtood thus; I give the 
premiſes to truſtees for 500 years, if neither John Wall or any 
iſſue of his body ſhall be living at my death, and ſubject to that 
term I give the ſame to A. Wilkinſon and his heirs. In that caſe 
though the term never took place, yet the remainder would. 
The order in which the truſts of the term are inſerted cannot 
vary the true conſtruction of the will. Conſidering this caſe on 
the will only, without reference to the ſettlement, it is in ſub- 
ſtance a deviſe of a remainder in fee, ſubject to a term, if a par- 
ticular event takes place; but if that event does not happen, then 
without being ſubject to that charge. The court is at liberty to 
tranſpoſe and mould clauſes and words in a will ſo as to make the 
| whole take effect. This conſtruction gives operation to every part 
of the will, and in each given event her whole eſtate will paſs by 
the will, which! is what ſhe intended. But a contrary conſtruc- 
tion, in the event which has happened, will expunge all the 
limitations of the inheritance, even that to her own daughter, 
who was her only child and heir at law, and after her, A. 
Wilkinſon, who feems to me to have been the next favourite 
object of her bounty. The period when the remainder was to 
veſt was not a very diſtant expectatidn if the teſtatrix looked be- 
yond the time of her own death; for Jobn Mall was above 40 
years of age (a) when ſhe made her will, had no iſſue, and there 
was no probability of his having iſſue. T he inheritance both on 
account of the value of it, and the perfons to whom it is given, 
muſt have been the firſt object of the teſtatrix's conſideration; 
and therefore it ſeems to me to be ſtrange to put ſuch a conſtruc- 
tion on the will, as ſhall im any event defeat the diſpoſition of 
it. I think id aa that the teſtatrix meant to difpoſe of her 
whole property, and all her intereſt in that property, by hee 
will ; that her daughter, if ſhe had lived, muſt have taken this 
remainder under the will, and, ſhe being dead under 21 and 
without iſſue, A. Wilkinſon is now intitled to the eſtate. Fr 


theſe reaſons T am of opinion that there MM, to be Judgment 
for the defendant. | 


Asnuuksr, J. — The plaintiff claims as deing heir at law, 
which title muſt prevail, unleſs it is defeated by any diſpoſition 


made by the will of Mary Milkinſon; and that will depend on 
. This was Lated at "the bar i in anſwer to a et rows! the yours ef the 2rgument. 
S344 EET BY » 4 - 3M. 3 e the 


113890 


>a” 7 8 
2 TW 2+ 


— 
Doe 
again 
Wirkix sor. 


bad certain circumſtances been propounded to him which he 
would not be putting a conſtruftion upon the will made, but 


making a will for him. Courts of law have always ſo far fa. 
voured the title of the heir at law, as to lay it down as a rule, 


effect to the teſtatrix's intention in every particular ? Now this 


eſtate, as to give the eſtate itſelf, The firſt 1000 J. which ſhe 


months after her death. The ſecond term; under which alone the 


dition, and in caſe F. Wall or any of his iſſue are not living 
at my death, then I give and deviſe, &c.” Now that being 


— 
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the ; cqaltriaion of her will. In the conſtruction of wills the 
court has only a right to determine what the teſtator meant 
to do, and has actually done, upon the circumſtances in 
his contemplatron at the time of making the will; and has 
no right to conſider what the teſtator might probably have done, 


did not think of at the time of making the will. For this 


that he ſhall not be diſinherited but by a plain intention, and 
not by probable intention. Were we at liberty to enter into 
probable intention, it certainly i is very likely that had the teſta- 
trix been reminded that there were other contingencies upon 
which her power of diſpoſing might ariſe, as well as on the 
contingency of her brother Jobn being dead, without iſſue, be- 
fore her death, and had been aſked how ſhe would diſpoſe of it 
in that event, it is very probable ſhe might have made a diſpo- 
fition in ſubſtance, nearly the fame as ſhe has done upon the 
only contingency ſhe had in view at the time of making her will. 
This on the firſt argument ſtruck us ſo forcibly, that we were 
much diſpoſed to have determined the caſe in favour of the de- 
fendant's claim : but I am very glad it has been argued a ſecond 
time, as, upon more mature conſideration, I am fatisfied that 
this would have been an expoſition of the will for her upon the 
contemplation of circumſtances which did not occur to the 
teſtatrix herſelf when ſhe made her will. But ſuppoſe the court 
were diſpoſed to go this length, could we at any rate give a full 


I apprehend we clearly could not do. For it was as much her 


intention to give the ſecond 10007. to the perſons named in the 
will, as the objects of her bounty, whenever ſhe diſpoſed of the 


had the power of diſpoſing of under the ſettlement, the has dil- 
poſed of, and the term came in eſe immediately on her death; 
and Allwood Wilkinſon became intitled to the money within fix 


ſecond 1000/. could be raiſed, is expreſsly limited on this con- 


the expreſs condition on which the ſecond term was to have 


ariſen, and that contingency having not happened, the term 
can 
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ty never ariſe, The conſequence of which would be, that ſome 


perſons who were the objects of her bounty would be totally 


deprived of the benefit intended, and thoſe who took the eſtate 
would have a greater benefit than was intended them; for they 
would take the eſtate diſcharged of this 1000 J. So that even 
if we were to put the conſtrudion upon the will contended 
for by the defendant's counſel, we could not effectuate the in- 
tention of the teſtatrix. The truth is the teſtatrix either did 
not know or advert to the circumſtance of the eſtate coming to 
her diſpoſal by any other event than John Wall's dying without 
iſſue in her life-time. This is plain by the limitation of the term, 
and the circumſtance of the ſecond 1000 J. being made payable 
within fix months after her death. It was competent to her 
to have diſpoſed of the eſtate in another event which has fince 
happened ; but ſhe has not done it ; though ſhe probably would 
have done it had ſhe thought of it. This is the chance which 
the law gives to the heir at law. He has a right to take ad- 
vantage of the ſlips and omiſſions in a will, and we cannot take 
it from him. I will not make any more obſervations, as I agree 
with my brother Greje that there muſt be judgment for the 
plaintiff, 


Per curiam. Poſtea to the Plaintiff. 


' .MorcGan againſt Hucuss. 


HIS was a ſpecial action on the caſe. The declaration, 

after ſtating that a diſpute had ariſen between the plaintiff 
and one Thomas Davies concerning the property of an ewe and 
a lamb, ſtated that Davies, in order that the property might 
be aſcertained in an expeditious manner, and to avoid the delay 
and expence of a law ſuit concerning the ſame, applicd to the 
defendant, who was a juſtice of the peace, for that purpoſe, and 
having related all the circumſtances which occaſioned the diſ- 
pute, requelied him to examine witneſſes and to determine the 
diſpute, yet the defendant, being ſuch juſtice, Cc. well know- 
ing all and ſingular the premiſſes, but contriving and maliciouſ- 
ly intending to hurt, injure, and prejudice, the plaintiff in his 
character, &c. and to cauſe him to be eſteemed and reputed 
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vy muſt ſtate that the e is at an end; and alleging ** that the plac was diſcharged from his 
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having been made to him the ſaid defendant, ſo being then and 


name forthwith to convey and deliver into cuſtody of the keeper 


and keeping, a ſheep and lamb, the property. of Thomas Davies, 
and alſo ſheering the ſame ia order that they ſhould not be 
© known, and he the faid keeper was thereby required to receive 
the faid plaintiff into his cuſtody in the faid gaol, and him ſafely 
keep until he ſhould be-delivered by due courſe. of law; and 


cCauſe whatſoever, delivered and cauſed to be delivered the afore- 
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3 kid neighbours and others guilty of theft, robbery, and 
felony, and to cauſe him to undergo the pains and penalties by 
the laws of this realm made and provided againſt robbers and 
felons, and to put him to great charge, Ce. on the 14th of 
July 1786, at, &c. falſely, unlawfully, wilfully, wrongfully, 
injuriouſly, maliciouſly, and without any charge or accuſation 


there ſuch juſtice of the peace as aforeſaid, either by the ſaid 
Davies or any other perſon or perſons whomſoever againſt him 
the ſaid plaintiff, of having feloniouſſy ſtolen, taken away, de- 
tained, and kept, a ſheep and a lamb the property of the ſaid 
Davies, and of ſheering the ſame in order that they ſhould not 
be known, and without any other charge, or accuſation what- 
ſoever having been made to him the ſaid defendant, as ſuch 
juſtice of the peace as aforeſaid, againſt him the faid plaintiff, 
and without ſummoning him the ſaid plaintiff to appear before 
him the ſaid defendant, or hearing him the ſaid plaintiff in his 
defence, and without any reaſonable or probable cauſe whatſoever, 
and againſt the duty of him the ſaid defendant, as ſuch juſtice 
of the peace as aforeſaid, made his certain warrant in writing 
under his hand and feal, bearing date the ſame day and year 
laſt aforeſaid, directed to the high and petty conſtables of the 
ſaid county of Cardigan, and to each and every of them, and 
to the keeper of the common gaol of the ſaid county, and 
thereby commanded them the ſaid conſtables in his majeſty's 


the body of the ſaid plaintiff, charged by ſeveral ſubſtantial wit- 
neſſes, upon oath, before him of feloniouſly taking, detaining, 


he the ſaid defendant, as ſach-juſtice of the peace as aforeſaid, 
afterwards, to wit, on; c. at, Sc. of his further malice againſt 
him the faid plaintiff, under colour and pretence/ of the ſame 
ſuppoſed felony; and agzinſt the duty of his ſaid. office of ſuch 
juſtice of the peace as aforeſaid, falſely, wrongfully, unjuſtly, 
injuriouſty, maliciouſly, and withoat any reaſonable or probable 


ſaid warrant to one of the conſtables of the-ſaid county of Car- 
; I : | | digan, 
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Aga to be by him executed, who by virtue thereof afterwards, to 
wit, on, Ce. at, &c. took and arreſted the ſaid plaintiff by his 
body, and on the ſame day and year laſt aforeſaid conveyed and 
delivered him to the keeper of the common gaol of the ſaid 
county, who then and there received him the faid plaintiff into 
his cuſtody, and impriſoned him in the ſaid common gaol, and 
detained him there in priſon according to the exigence of the ſaid 
warrant ; whereas in truth and in fact he the ſaid plaintiff never 
was guilty of feloniouſly taking, detaining, and keeping, a ſheep 
and lamb, the property of Thomas Davies, or of any other perſon 
whomſoever, and of ſheering the ſame in order that they ſhould 
not be known; and whereas in truth and in fact he the (aid de- 
fendant at the time that he granted the above-mentioned war- 
rant againſt the ſaid plaintiff, for the ſuppoſed offence herein 
mentioned, well knew that he the ſaid plaintiff never had been 
guilty of feloniouſly taking, and detaining, and keeping, a ſheep 
and lamb, the property of the ſaid Thomas Davies, or any other 
perſon whomſoever, and of ſheering the ſame in order that they 
ſhould not be known, but on the contrary thereof was per- 
fectly innocent of, and free from, any ſuch crimes ; and alſo 
whereas in truth and in fact he the ſaid plaintiff never was ac- 
cuſed or charged before him the ſaid defendant, as ſuch juſtice 
of the peace as aforeſaid, either by the ſaid Thomas Davies, or 
by any other perſon or perſons whomſoever, of having feloniouſly 
taken, detained, and kept, a ſheep and lamb, and ſheering the 
ſame in order that they ſhould not be known, or of any other 


malicious proceedings of the defendant as aforeſaid he the ſaid 
plaintiff not only ſuffered and underwent a long and grievous 


of July 1786 until the iſt of September then next following, 
when be the ſaid plaintiff was releaſed and diſebarged from his ſaid 


was hurt and damnified in his good name, Cc. 

To this declaration there was a ſpecial demurrer, and the 
following cauſes were afligned ; that it appears in and by the 
ſaid declaration that the plaintiff was committed and impriſoned 
by the defendant, as ſuch juſtice of the peace as aforeſaid, by 
virtue of a certain warrant iſſued and granted by the defendant 
in chat behalf for a certain felony ſuppoſed to have been com- 
| 3N mitted 


impriſonment for along ſpace of time, to wit, from the ſaid 14th 


impriſoument, but alſo during all that time was prevented from 
carrying on his trade, and was put to great expence, &c. and 
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Fr by him the plaintiff and on a charge thereof; and it doth 


not appear in and by the ſaid declaration that tlie plaintiff hath 
ever been tried for or acquitted, or by due courſe of law diſ- 
charged, of and from the ſaid ſappoſed felony and charge in the 
ſaid warrant mentioned. And for that it doth not appear to the 


court here that the ſaid charge or commitment for the ſaid ſup- 


poſed felony was without cauſe. And for that the plaintiff, if 
he were acquitted and diſcharged by due courſe of law of and 
from the ſaid ſuppoſed felony and charge, ought to have ſhewn 
and ſet forth in and by the ſaid declaration that the ſaid plaintiff 
was by due courſe of law acquitted and diſcharged of and from 
the ſame, and by whom, and when, and in what manner, he 
was ſo acquitted and diſcharged thereof. And alſo for that 
the ſaid ſuppoſed impriſonment in the ſaid declaration mentioned 
was, if committed at all by the defendant, a direct treſpaſs and 
injury-to the perſon of the plaintiff, and a falſe impriſonment 
of the plaintiff with force and arms and againſt the peace of our 
lord the king; and the plaintiff ought for ſuch injury to have 
brought an action of treſpaſs, and not an action of treſpaſs on 
the caſe. And for that the plaintiff hath in his ſaid declaration 
joined ſeveral and diſtin& ſuppoſed wrongs and injuries, part of 
which ought to be complained of, if at all, in an action of treſ- 
paſs, and other parts thereof in an action of treſpaſs on the 
caſe; and hath joined ſeveral diſtin cauſes of action which 

ought not to be joined in the ſame declaration. : ne in de- 


murrer. 


Bower was to views arguct>4 in ſupport of the demurrer, but the 
Court deſired the counſel on the other fide to begin. 

Williams, contra, admitted that in actions for malicious proſecutions 
it was neceſſary to ſtate in the declaration that the proſecution 
was at an end, but contended that it was not neceſſary in an 
action like the preſent, which was merely for a malicious com- 
mitment. All the caſes, where it has been held neceſſary to ſhew 
an end of the ſuit, have been where the party was maliciouſly 
proſecuted in ſome court. The reaſon for this rule is given by 
Ld. Ch. J. Parker in the caſe of Parker v. Langly (a), and 
recognized in Fiſher v. Briſtow and another (5), that if the ſuit 
is not determined, the plaintiff may recover in the aQion for a 


malicious proſecution, and yet may be afterwards convicted of 
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3 the original charge. But a proſecution muſt ex vi termini mean 


a proſecution in ſome court. In this caſe there was no proſecu- 
tion; the plaintiff was neither proſecuted nor accuſed of felony ; 
there could not therefore be any proceeding. For it is averred 
that the recital in the warrant, that the plaintiff was charged 
on the oath. of witneſſes, was falſe within the defendant's 
knowledge. Nothing more therefore was neceſſary to be ſtated 
in the declaration than it contains. This is like a writ for a 
conſpiracy, in the regiſter 134. It is not there ſtated what became 
of that action, but only that the defendant falſely aſſerted. 

That is a ſtronger caſe than the preſent, _ becauſe the general 
form in conſpiracy was, that the priſoner legitimè acquietatus fuit ; 

yet that was not held. neceſſary there; ſtill leſs therefore (hall 
it be ſo in this -aQion on the caſe, which is a more liberal 
action. This very point has been already decided in the caſe 
of Vindbam and Clere (a), where the plaintiff declared that 
the defendant,” as juſtice of the peace, &c. maliciouſly granted 


a warrant againſt him, alleging: that he was accuſed of ſtealing a 
horſe, by: which he was arreſted; whereas in truth he was never 


| accuſed, nor did ſteal the horſe ; and the defendant knew him 


to be guiltleſs: after verdit it was held by Clench J. and 


Gawdy, J. that the action was maintainable. And they ſaid 
that if a man be accuſed to a juſtice of the peace for an of- 
* fence, for which he cauſeth him to be arreſted by his war- 
* rant, although the accuſation be falſe, yet he is excuſeable; 
* but if the party be never accuſed, and the juſtice of his malice 


*« and own accord cauſe him to be arreſted, it is otherwiſe ;”” 


and Judgment was given for the plaintiff. The ſame caſe is 
alſo reported in 1 Lecn. 187, It cannot be contended that the 
objection did not occur in that caſe, for the rule, that the event 
of the proſecution muſt be ſtated in a declaration, was laid down 


in 2 R. 3. g. pl. 22. And notwithſtanding the caſe of Windham 


v. Clere appears to have been before the court after verdict, yet 
if the objection could have prevailed at all, it would equally have 


prevailed after verdict ; for the ſtatute of Jeofails of 18 El. c. 14, 


which was the laſt before that determination, would not have 
cured a defect in ſubſtance. 5 Co. 34. b. If the caſe of Skin- 
ner v. Gunton and others (3), which was an action for maliciouſly 
holding to bail, be cited to ſhew that this objection cannot be 
taken after verdict, and that it was not taken in Windham and 
(a) Cre. El. 130. BE (5) 1 Saund. 228, 

| | Cre, 
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lere, becauſe it cduld not haye ſucceeded, the anſwer to it is, that 
in the interval between thoſe two determinations, another ſtatute 


of Jeofails, 16 & 17 Car. c. 8, was paſſed which cures ſuch a defect. 
Bat if the court ſhould be of opinion that it was neceſſary in an 
action of this ſort to (tate that the proſecution was at an end, 
he inſiſted that it was ſufficiently ſtated in the preſent caſe; 
for the declaration ſtates ** that the plaintiff was releafed and dic. 
charged from his ſaid impriſonment.” If this had been an ac- 
tion for a malicious proſecation, alleging that the defendant had 
been ** /egitime acquietatus, it would have been ſufficient, without 
adding “ inde.” Cro. fac. 131. And © diſcharged” in this caſe, 
which is merely that of a commitment, is equal to ** acquitted” 
in an action for a malicious proſecution. And the plaintiff could 
not have Rated that the ene was at an end in any other 
manner. | 

As to the next cauſe of demurrer, that this (if any) is a direct 
injury and treſpaſs to the perſon, and therefore that the action 
ſhould have been treſpaſs and not an action upon the caſe, he 
inſi ſted that this kind of action was the proper one; for it is 
brought againſt the defendant, as a juſtice of the peace, for an 
oppreſſion under colour of his authority and for an abuſe of it. 
The diſtinction in theſe caſes between treſpaſs and caſe is this 
where a perſon, who has any authority either by the common or 


ſtatute law, exceeds his authority without any deſign, treſpaſs is 


the proper remedy : but where a man, having authority, know- 
ingly, wilfully, and maliciouſly, abuſes that authority, an action 
on the caſe is the proper remedy. As if a man be committed 
to gaol for debt, and the gaoler of malice lay ſo many irons 
* upon him, or ſet him in the ſtocks, or keep his victuals from 
„ him, by reaſon whereof he is ſo ſpent that he becomes lame 
or hath other infirmity, he ſhall have an action upon the caſe 
«*« againſt the gaoler.” F. N. B. gg. H. For the law impoſes 
a duty on the gaoler to keep his priſoners in ſafe cuſtody, and, 
if it be neceſſary, he may keep them in fetters ; but if he do fo 
from malicious motives, he is anſwerable in an action on the 
caſe. So a juſtice of the peace, who grants a warrant againſt a 
perſon accuſed, cannot be puniſhed in an action of | treſpaſs, 
though the accuſation be falſe: but if without any accuſation, 
and knowing the Per ſon not to be guilty, he grant his warrant, 
on which the party is arreſted, he is liable to an action on the 
caſe by the W unjuſtly accuſed. The caſe of Windham & 
* ort. 


IN THE TWENTY-EIOHrH YEAR OF GEORGE III. 

Clere'i is decifive on this point. This is recogniſed by the Lord 

Chief Baron'Comyns (a) in his Digeſt. 

AS#NURST, 'J.—TI have no difficulty in ſaying that the caſe, 

as cited from Oro. Eliz. cannot be law; if it were, it would 
con found all legal principles, which have governed caſes of this 
kind, The general diſtinction is this; where the immediate 
act of impriſonment proceeds from the defendant, the action 
muſt be treſpaſs, and treſpafs only: but where the act of impri- 


another, there an action upon the caſe is the proper remedy, be- 
cauſe the injury is ſuſtained in conſequence of the wrongful act 
of that other. But here the act of impriſonment was by the 
defendant alone; for it cannot be ſaid to be the falſe impriſon- 
ment of the conftable, who was bound to execute the warrant 
of a juſtice having competent juriſdiction ; and therefore if it were 
not an impriſonment by the defendant, it was not an impriſon- 
ment by any perſon. But where a perſon is committed to priſon 
by the warrant of a juſtice without any accuſation, ſome perſon 
is guilty of falſe impriſonment; and it muſt be the impriſon- 
ment of the juſtice, who is the immediate and not the remote 
cauſe of it. The caſe in Cro. Eliz. certainly cannot be law; it 
does not appear ever to have been acted under; certainly not in 
modern times within my experience. 

BuLLER, J.—The diſtinction between the actions of treſpaſs 
and caſe has long been ſettled in the manner mentioned by my 
brother Aſhbur/t, The gravamen in the preſent caſe is, that 


and impriſoned him; this is falſe impriſonment, and is an im- 
mediate injury to the perſon of the plaintiff. It is ſtated on the 


doubted but that in ſuch a caſe treſpaſs was the proper remedy. 


(a) 1 * Dig. 170. 


4 | 5 


ſonment by one perſon is in conſequence of information from 


the defendant perſonally took and arreſted the plaintiff illegally 


record that the warrant was illegally granted; 'and it never was 


But even if an action on the caſe could be maintained here, this 
declaration cannot be ſupported. The grounds of a malicious 
proſecution are, iſt, That it was done malicioufly ; and 2dly, 
without probable cauſe. The want of probable cauſe is the giſt 
of the action: but that is not ſtated here; for it ſhould have 
been ſhewn on the face of the record that the proſecution was 
at an end. Saying that the plaintiff was ** diſcharged” is not 
ſufficient; it is not equal to the word * acquitted,” which has 
a definite meaning. Where the word acquitted ” is uſed, it 
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If truſtees 


againſt 
HuGcuss. 


Thurſday, 
Jan. 31. 


under a road 
act turn a 
road through 


an incloſure, 


and make the 
fences at their 


; Own expence, 


and repair 
them for ſe- 


veral years, 


they cannot 
be compelled 
to continue 


ſuch repairs, 


unleſs there 
is a ſpecial 
proviſion in 


the act to that 
f effect. 


ad eAs ES IN. 6 HLA RY TERM 
muſt be underſtood in the legal ſenſe, namely, by a jory on the 


trial. But there are various ways by which a man may be diſ- 
charged from his impriſonment, without putting an end to the 


ſuit. If indeed it had been alleged that he was diſcharged by 


the grand jury's not finding the bill, that would have ſhewn a 
legal end to the proſecution. Neither is there any diſtindtion 
between a malicious commitment and a malicious proſecution. 
The preſent is more like the caſe of an action for maliciouſly 


| holding to bail than any other; in which caſe it muſt be ſhewn 


that there is.an end to, the ſuit. The proceſs in a civil ſuit is 
merely to bring the party into court; and ſo here the warrant is 
to take up the party, that he may take his trial at the aſſizes. 
Gros, +. —declared himſelf of the ſame opinion. 
Judgment for the defendant. 


. 


The K TNG 3 The Commiſſioners of the 1 N- 


51 o Diſtrict of Roads in CARMARTHENSHIRE, | 


R LE calling on the defendants, who were the acting traf. 


K tees for the Llandilo diſtrict of the roads appointed under 
an act 5 Geo. 3. for widening and repairing certain roads in 
Garmerthenſbire, continued by an act of the 26th of Geo. 3.5 to 
ſhew cauſe why a mandamus ſhould not iſſue, commanding 
them to cauſe to be repaired a wall on each fide of the road, 


leading through the church- yard of Llandils our, in the laid 
county. 


In the year 176 5 an ancient road leading through the town of 
Llandilsfour, which went along the outſide of the church-yard, 
was by an order of the truſtees carried through the -middle of 
the church-yard ; at which time the. truſtees cauſed a wall to be 


built at their ſole expence on each fide of the road ſo. diverted, 


which they have ever ſince repaired till within the laſt three 
years, By a clauſe in the ſeventh folio of the act it is enacted, 


that the truſtees ſhall apply the money raiſed by the tolls, &c. 
* in erecting gates and toll-houſes, and repairing and widening 


the ſaid roads within their reſpective diſtricts, and defrayiog 


T the neceſſary coſts, charges, and expences, ker the ſame, 


2 and the execution of the ſaid act.“ 


Bearcreſt and Williams ſhewed N againſt the ns, and | 


«contended that the mandamus could not be Sranted, unleſs it 


Was 
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ue ſewn}! rt, That no other perſons but the truſtees were 


liable to repair; 2dly, That the truſtees were bound to repair 
under the act; and 3dly, That there was no other way of trying 
the queſtion relative to the liability of repairing. But iſt, It is 
impoſſi ble to new that no other perſons are liable to repair, be- 
cauſe, as theſe walls have been erected above twenty years, a 


duty is thrown on the churchwardens of the pariſh to repair 


them, who may be compelled” by proceſs in the eccleſiaſtical 
court. 2dly, There is no.clauſe in the act which obliges the 
*truſtees to repair, and without a ſpecial proviſion for that pur- 
. poſe they are not bound ſo to do. Their having hitherto re- 


. paired them cannot make them chargeable in future, becauſe 


they have no permanent fund. out of which they can be-reim- 
burſed. Beſides, the truſtees are a fluctuating body, and the act 
itſelf. is only for a limited time. But zdly, Even if the truſtees 
are liable, there are other ways of compelling them to do their 
duty, as by indictment. 

Douglas, in ſupport of the rule, contended that no other per- 
ons were liable to repair; and that the truſtees were bound to 
do ſo under this act. By common law the pariſhioners are only 
liable for the repair of ancient churches, Cc. 2 Inſt. 489. But 


they are not liable for the repairs of any new walls in the 
church- yard made without their conſent, eſpecially if a greater 


tburthen is thereby thrown on them, which is the caſe here, for 
the extent of wall is doubled by the alteration. Neither can the 


vicar be charged with theſe repairs; and although his acquie\- | 


«cence may be urged againſt him, yet that was only during the 
time that the truſtees continued to repair the wall, and before 
any burthen was thrown upon him. 2dly, The truſtees are 
liable under this act of parliament, It is true that there are no 


words. in the act relating to this particular. caſe, becauſe it could 
not be foreſeen ; but the general clauſe, preſcribing the appli- 


cation of the tolls, obliges the truſtees to defray theſe as well as 


all other expences attending the execution of the act; and the 


truſtees themſelves have put this conſtruction on the act, for till 
within theſe three years they have always repaired theſe walls. 
Theſe walls are to be conſidered as part of the road for this 
purpoſe, becauſe the road could not have been turned through 
Er ig without creQing them. | 
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The KinG 


againſt 
The Som- 
miſſioners of 
LIAN DILo 


Roaps. 


T hur/day, 
Jan. 318. 


'The court 
will not grant 
a certiorari to 
remove the 
aſſeſſments of 
the land-tax. 
But if an in- 


againſt the 
commiſſion- 
ers of the 
land- tax, the 
court will ad- 
mit an atteſt- 
ed copy of 
the aſſeſſment 
as evidence, 


inſtead of the 
original. 


A road through private property, for which the party is entitled 
to ſatisfaction, the jury in aſſeſſing the damages muſt be taken 


demnify the party for the expence of keeping W the fences be- 


The King againf Kins and Others, Sommiſſingers 


indoor miſſionere by whom the aſſeſſments were made. 


moved for 


inſtance of ſuch a certiorari having iſſued to remove proceedings 
from before the commiſſioners of the land tax; and many incon- 


On the ſame principle of ineonvenience it is, that the court have 
always refuſed to grant a certiorari to remove a poor rate, be- 


caſe of proceedings befare commiſſioners of ſewers. Beſides, 


CASES IN HILARY: TERM. 


We J.—As n6-clauſe is inſerted in the act which 
. throws the onus of repairs.on the raſices, we cannot make them 
+. 
BuLLER, I. we cannot make the 4ruſtees liable by impli- 
cation, if the act has not expreſsly declared them to be ſo. 
What is meant by a road in the act is the ſurface over which the 
ſubjects have a right to paſs. | 
GRrose, J.—Suppgſe truſtees under an act of parliament make 


to giye him as much as will, beſides the value of the land, in- 


ansen the road and the incloſure. 
Rule diſcharged. 


of the Land-Tax for the TowsR Diy1s10N of the 
City of LoNDoN, 


E R SKIN E had obtained a gertiarari to remove all and ſin- 

gular the aſſeſſments of the land tax ia this diſtrict for the 
year 1787. It was underſtood that the purpoſe of this motion 
was to found an application for an information again the com- 


Bearcroſt moved to quaſh the certiorari, and, in ſupporting 
his rule on this day, obſerved that there never yet had been an 


veniences would enſue from adopting ſuch a practice. Nor is 


it neceſſary for the purpoſes of juſtice ; for if a party find himſelf 
aggrieved by an improper aſſeſſment, he may appeal agaioſt it. 


caps. the poor might ſtarve in the mean time; and fo in the 


there is another and a decifive objection to this certiorari; for 
the defendants are thereby required to return the original aſſeſſ- 
ments, which cannot be neceſſary. becauſe the parties are enti- 
tled ta take copies. This therefore is not like the calc of a cer- 


4 tiorari 
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Horari:to remove proceedings from before a juſtice of the peace, 1788. 
in order to ſee. whether he has acted | properly as between the 
parties, for there the wy cannot get a copy of the conviction The — i 
bat upon the return. Has 

- AS$HHURST, ].—There appears to be great foundation for OT 
what has been advanced againft the iſſuing of this certiorari; 

and if we have in any inſtance departed from the general rule, 

not to grant an information againſt magiſtrates for improper 

conduct till all the proceedings relating to the ſubject are re- 
turned into this court, on account of the great public inconve- 

nience which would neceſſarily follow from adhering to the ge- 

neral rule, it ſeems to me that that reaſon holds in the preſent 

caſe. For the aſſeſſments of the land tax are public proceed- 

ings; every perſon is entitled to take. copies; ſo that no injury 

can ariſe to the party from our refuſing a certiorari; but on the 

contrary very great public inconvenience would enſue from per- 

mitting it to iſſue. And for that reaſon the court have refuſed 

the writ in the caſe of a poor rate; for the poor would remain 
unprovided for in the mean time if it were otherwife. So here, 

at leaſt as many inconveniences, or perhaps more, may be fore- 

ſcen from eſtabliſhing a precedent for removing the aſſeſſments 

of the land-tax by certiorari. But if we quaſh the certiorari on 

the grounds of public inconvenience, we muſt take care at the 

ſame time that the party who applied for it ſhall not ſuffer any 
inconvenience by quaſhing it. And therefore if an application 

be made to the Court for an information againſt the commiſſion- 

ers, we will admit an atteſted copy of the aſſeſſment inſtead of | 
the original. | 5 : 
Per Curiam. GIRL Rule abſolute. 
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H 18 was an action of replevin. The defendant hat Where ſome 
non cepit, and then made cognizance as bailiff of I. Met ag 

Horne, The plaintiff after taking iſſue on non cepit, and tra- found for the 
verſing the defendant's being bailiff of J. Horne, pleaded two which enitle 
pleas in bar; the firſt, a licence to him from . Horne to put mente ids 


ment, and 


| his cattle in the place in queſtion ; the ſecond, that the place me for the 


defendant, 


the defendant muſt be allowed the coſts of the iffues found for him out of the general coſts of the verdict. 
2 the as one * that the plaintiff had probable cauſe for pleading the matters on which thoſe 


3 P in 
8 


= 
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1788: in queſtion was parcel of Poſtcome Field, and ſet .up-a right of 
— common thereupon, The replication firſt traverſed: the licence 
Doss from F. Horne to the plaintiff; | and, ſecondly, Proteſting 
1 a. againſt the right of common, traverſed the place in queſtion, 
being parcel of Poſtcome Field. The firſt and ' laſt iſſues were 

found for the plaintiff, the ſecond and third for the defendant. 
And the Judge, before whom the cauſe was tried, did not cer- 
tify that the plaintiff had a probable cauſe for pleading his pleas 
in bar; the Maſter in taxing the plaintiff his coſts having 
only deducted for the defendant the coſts of the third iſſue, 
Lane moved that the Maſter ſhould be directed to allow the 
defendant the coſts of the verdict; or at leaſt to deduct for him 
the coſts of the ſecond, as well as of the third, iſſue. The de- 
fendant is entitled to the coſts of the verdict, becauſe no ma- 
terial iſſue was found for the plaintiff. The fourth iſſue, which 
was found for him, was not on the right of common, but on a 
collateral point, namely, whether the place in queſtion was par- 
cel of Poftcome Field, and the defendant could not traverſe both 
the right of common, and that the place was parcel, Cc. [The 
Court defired him to confine himſelf to the ſecond point, as they 
were of opinion that the plaintiff was clearly entitled to the coſts 
of the verdict. But at all events the Maſter ought to deduct 
the coſts of the ſecond iſſue for the defendant. The ſtatute 
21 Hen. 8. c. 19. J 3. gives to avowants, in caſe the avowry or 
R juſtification is found for them, coſts” againſt the plaintiffs as 
the plaintiffs would have had, if they had recovered. And it 
has been held that this act extends to all ifſues found for an 
avowant. Cro. Jac. 520. Com. 122. The difficulty, if any, 

ariſes from the penning of the ſtatute, 4 An. c. 16. . 4, & 5. 
where the word “ avowant” is omitted, though the plaintiff in 
replevin is mentioned. The fourth ſection gives leave to plead 
ſeveral matters in bar; and the fifth provides, that “ if any 
* ſuch matter, upon a demurrer joined, be judged inſufficient, 
« coſts ſhall be given at the diſcretion of the Court, or, if a 
„ verdict ſhall be found upon any iſſue for the plaintiff or de- 
* mandant, coſts ſhall be given in like manner, unleſs the judge 
„ho tried the iſſue ſhall certify that the defendant, or tenant, 
* or plaintiff in replevin, had a probable cauſe to plead ſuch mat- 

*« ter which upon the ſaid iſſue ſhall be found againſt him.“ 
The word avowant” muſt have been omitted from mere ac- 
cident; for the certificate could not be ſaid to be given in order 


to 


1 
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to excuſe the plaintiff from paying the coſts, unleſs the defendant 


would otherwiſe be entitled to them. This ſeems to have been 
ſo conſidered in Brigbt v. Fackſon (a). The cognizance was ma- 
terial for the defendant, becauſe, if he had not eſtabliſhed the 
fact of his being bailiff, the verdict muſt have been given againſt 
him. He was obliged to prove this by an inſtrument, and was 
put to conſiderable expence in maintaining the iſſue; and as it was 
found for him he ought to have the coſts attending it. Suppoſe 
the plaintiff had pleaded no new matter in bar, and this iſſue had 
been found againſt him, the defendant would have been entitled 


Donny 
againſt 
JoDDRELL. 


to a verdict, and the coſts of it; this ſhews the materiality of the 


iſſue. The maſter has already allowed the defendant the coſts of 


the third iſſue, which was found for him; and every reaſon, up- 


on which the defendant i is entitled to thoſe coſts, will give him 
alſo the coſts of the (ſecond iſſue. 


The Court were clearly. of opinion that the defendant was 


entitled to deduct the coſts of ann ſecond as well as of the third 


iſſue; and 

Bur IRR, J. r difficulty of the Maſter "HR to nale 
ariſen from the term *©* overpleading ;” 
although ſome. of the iſſues are found for the defendant, yet, 


if the plaintiff did not unneceſſarily plead the matter upon which 
thoſe iſſues were taken, and was entitled to the general coſts of 
the verdict, the coſts of thoſe iſſues ought not to be deducted. 
But I take it that over-pleading means, pleading matter not true 


in point of fact, which is found againſt the party pleading it, 


and yet he is entitled to a verdict. It makes no difference whe- 
ther the plaintiff in replevin pleads new matter out of the cogni- 
zance, on which iſſue is joined, and it is found againſt him; or 
whether he takes iſſue on the cognizance itſelf, and that is 
found againſt him. The general rule is this; where ſeveral 
matters are pleaded by the plaintiff, ſome of which are found for 
bim, and the others for the defendant, and the plaintiff is en- 
titled to judgment, if the judge who tried the cauſe certify 


that there was a probable cauſe for pleading thoſe pleas, the 


Maſter is not to deduct the coſts of thoſe ifſues ſo found for the 
defendant : but if there be no certificate, the defendant is en- 
titled to have thoſe coſts deducted for him. | 

| Ordered RA 
(a) Barnet, 144. 4to. ed. 
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A. by deed 


executed in 


London for 


ſecuring the 


repayment of 


money lent 
to B. is ap- 
pointed re- 
ceiver of B. “s 
rents in 
Middleſex 
with a pre- 
tended falary 
whichenables 
him to retain 
uſurious in- 
tereſt, he ac- 
cordingly re- 
ceives the 
rents in Mid- 
aleſex, but 
ſettles the 
account in 
London, and 
there pays the 
balance upon 


- which the 


uſurious in- 


tereſt is al- 


lowed ; the 
offence is 
completed 

in London, 
and the venue 
in a qui tam 
action for the 
penalty is 
properly laid 
there. 


ſex under a clauſe in the deed hereafter ſet forth, · but the account 


or power of attorney from the plaintiff to the defendant, impower- 
ing the latter, his executors, Sc. io reccive the rents of the 
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n 18 was an action for a laid in Müde and tried at 

1 the Sittings after laſt Term at Gui/dball, before Buller, 
J. verdict for the plaintiff on the 14th count of the declaration, 
ſubject to the apinion of the court on the following caſe. 
The contract upon which the uſury aroſe was made, and the 

deed for ſecuring the money lent was executed, in London, It 
was proved that the rents out of which the ufurious intereſt 
was retained, and in the deduction from which the ufury con- 
ſiſted, were received by the defendant in the county of Mrddle- 


with the allowance to retain the ſums uſurioufly taken was 
ſettled by the plaintiff and defendant in Zondon ; and for the 
balance of that account a draught oma banker refident in the 
county of Middleſex was given in London, and a receipt for ſuch 
balance was alſo given in London. And whereas, in order the 
better to ſecure the more regular and punctual payment of the 
*«-intereſt of the ſaid principal ſum of 20007. hereby ſecured or 
intended ſo to be from time to time as the ſame ſhall become 
due and payable, it was agreed by and between the ſaid parties 
© hereto, previous to the execution hereof, that the faid Bre 
the defendant} ſhould be in the receipt and perception of the 
** rents and profits of the faid eleven houſes, meſſuages, or tene- 
ments hereby aſſigned, and that he ſhould be paid or allowed 
tas ſuch receiver, the ſum of 40 J. a year, by way of commiſſion 
money, fot his trouble and tofs of time in and about the collect- 
«« ing, receiving, and getting in, the fame; and that after pay- 
ment, or retention, of fach commifſion money, or allowance of 
« 40 J. per annum, and of the intereſt that ſhould from time to 
« time grow due to the ſaid defendant, in reſpe of the principal 
© monies aforefaid, it was further. agreed that the overplus or 
& reſidue of the groſs rents of the faid premiſes,” after ſuch de- 
duction and allowance as aforefaid, ſhould from time to time 
<< be paid to the ſaid Alexander Scott (the plaintiff) or his aſſigns, 
„for his own proper uſe and benefit. 'Fhen followed a letter 


mortgaged premiſes, purſuant to the aforeſaid clauſe and agree- 
2 | - | ment, 
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ment, and to appoint an attorney under him for ſuch- purpoſes. 
Then followed a covenant from the defendant to the plaintiff to 
pay over to him the balance: of the rents after ſuch deductions 
and tetentions as aforeſaid.” The queſtion for the opinion of the 
court is, Whether the action is laid in the proper county? 
Palmer, for the plaintiff, contended, that the offence was 
committed either in London, or partly in London and partly in 
Middleſex ; in either of which caſes the adtion was properly 
brought. F irſt, it appears from the caſe, that the deed, by 
which the defendant was appointed the receiver of the plaintiff's 
rents, was executed in Londen, as alſo that the accounts were 
ſettled there, on which ſettlement the defendant deducted a ſum 
amounting to uſurious intereſt, and paid over the balance to the 
plaintiff in London. It appears that the defendant aded in a 
double capacity ; as a receiver of rents for the plaintiff, and alſo 
as a lender of money. But in the firſt character he did not incur 
any criminality ; in receiving the rents he committed no crime; 
if he had not received all the rents, he would have been guilty of 
great miſconduct. to his employer. And though the day after 
the execution of the deed he might have received rents to a larger 
amount than he had advanced to the plaintiff, yet he would not 
have been guilty of receiving uſurious intereſt at that time, becauſe 
he might afterwards have accounted for the whole ſum received 
beyond the legal intereſt of the ſum which he had lent. And 
whatever contract there may be of an uſurious nature, the offence 
is not complete till uſurious intereſt be actually taken. Fiſher 
v. Beaſley... Doug. 223. 80 that till the ſettlement of the 
account, the deferdant was not guilty of uſury. Suppoſe long 
accounts exiſting. between two parties, the items of which aroſe 
at different times, and afterwards the parties met and came to a 


thereupon, it would never be neceſſary to reſort back to the time 
and place where the original tranſaction commenced, in order to 


the account in-this caſe, and giving adraught and taking a receipt 


the whole rents; which he had received, to his employer, and 
receiving from Him with the other what athoutrited to ufurious 
tereſt, The the offence was in point of la completed in 
London, and the action properly brought. Beſides the principal 
gn of the evidence, upoh which the jury found their verdict, 


3 Q | aroſe 


ſettlement, and ſtruck a balance, and uſurious intereſt was taken 


find out where the uſury was committed. Striking the balance of 


for it, webe equivalent to the defendant's paying with one hand 
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aroſe in London; as the: ſtatute 21 J. 1. en en 
that all actions and informations on penal ſtatutes ſhall be brought 
in the county where the offence is committed, was founded on 


a maxim of law, quod 151 Jemper debet. eri triatio, ubi juratoret 
meliorem peſſunt habere notitiam. But even if chis offence were 


committed partly in one ©ounty and partly in another, Bulwer's 
caſe (a), which is the foundation of all the fablequent ones, de- 
cides that this action is properly brought; fot it is there ſaid, 


. that. when one matter in one county is depending upon mat- 


ter in another county, there the a _ Ekivofe i in rw 
county he will bring his action.“ | 


Baldwin, for the defendant, contended that the venue Y Wood 


| have been laid in Middleſex, becauſe the offence;-which conſiſt- 


ed in taking, accepting, and receiving, uſurious intereſt, was com- 


mitted there. If indeed the defendant had only received the 


rents in Middleſex, and had not had any right to retain the ſum 
which he did, and the plaintiff had allowed it in London, the 
action would have been properly brought 3 but by the deed both 
parties were bound, the plaintiff to allow, the defendant to 
retain, the rents, and apply that part in which the uſury conſiſts 
to the uſes mentioned in the deed. The inſtant the defendant 
had received the rents, the uſury was complete, becauſe it was 
not in the power of the plaintiff to take the uſurious intereſt out 
of the defendant's hands, he being precluded by the deed. For 
it was agreed by both parties that only the overplus, er ſuch 
deduction and allowance, ſhould be paid over to the plaintiff; fo 
that the defendant muſt be conſidered to have retained the 
uſurious intereſt immediately upon his receiving the rents. But 
even if the uſury were not complete in Middleſex alone, this ac- 
tion is improperly brought, becauſe the venue ſhould have been 
laid in the county where the moſt material part of the tranſac- 
tion took place, which was in Middleſex. In caſe for reſcous, 
where a demiſe of land was ſtated in three ſeveral vills, and the 
venue laid in A. the court (5) held it well laid; “ becauſe the 
0 principal affair in queſtion, for which the action was brought, 
«© was the reſcue, which was in A. So in caſe for obſtruction 
in a way (c), which led through ſeveral pariſhes, and the venue 
from B., it was adjudged good, beeauſe the obſtruction, which 
was in B. was 1 in er Ont: Aer Ne had been oy 
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therefore as the material part, the raking, atcepting, and receiving, 
of the uſurious intereſt was in wn w the venue Wels have 
been lald there an enoig 
AKennvnsr, J. This venue is laid very Aae in Lone 
and 1 think more ſo than if it had been laid in Middleſex. 
order to conſtitute uſury there muſt be an uſurious contract, = 


an uſurious taking. The uſurious taking is an eſſential ground 


of the action 3 It was ſo in this caſe, It was competent to the 
plaintiff to appoint the defendant receiver of the rents; and if the 
defendant had merely received the rents in that character, the 
tranſaction: would have been perfectly innocent; ſo that the de- 
fendant would not have been guilty of uſury if there had not been 
an uſurious taking. But it appears from the caſe that not only 
the taking, but alſo the uſurious contract, was in London. For 
there the contract was made by which the defendant was ap- 
poĩated the receivet of the plaintiff's rents in Midaleſex, and by 
which he was to pay over the reſidue to the plaintiff; on his re- 
ceiving the money 4n:Mzddleſex he went into London and ſettled 
accounts with che plaintiff there, and paid him over the balance. 
But the money was not uſuriouſly received by the defendant till 
the account was ſettled, and he inſiſted on retaining it for his 
own ſatis faction under the agreement. But even ſuppoſing the 


foundation of this action to have ariſen in two counties, I think 


that, where there are two facts which are neceſſary to conſtitute 

one offence, the plaintiff may ex necefitate lay the venue in either, 

according to the caſe cited. However it is not neceſſary to give 

any apinion upon that point, becauſe it ſeems to me that in this 

* the uſury was not complete till the account was ſettled. 
egg J. * en 9 of the ſame opinion. 
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X AST” wa was ſent by df he Lord ancellor, or ihe opinion 


of this court, in ſubſtance as follows; 
By ſettlement on the marriage of TFames Dunn, the plaintifF's > 
father, with Dorothy Wright, Robert Dunn, plaintiff's 8 late grand- 
that E and; . whoever. claims under the nn muſt make title des the, 


where a e was given to 4. on his marriage with B. to appoint to and amongſt 
propos tions, Ec. and A. by will appointed 10 C. for 


„ 65 pheſeripeion, it Bud been orberwiſe. In the preſent caſe 


Friday, 
Feb. iſt. 


Every ny 


tion ofa 


er muſt 9k 
a reference 
to the origi- 
nal inſtru- 
ment creating 


r atſelf, So that 
children of the mar- 
life; temainder to truſtees to preſerve 


. remainders, remainder to the firſt and other ſons Cc. of C., ans * of ſuch iſſue to D. 


father, 


ä held that C. took an eſtate tail. 
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and Others. 


Dorothy, and the heirs of the body of ſuch. ſecond and other 


Cbriſepber Robinfon, who is dead; Ann martied the defendant 
father, died in his life, 


Dalton Piercy, charged with his debts, and two annuities, one 


ſon, for life, without impeachment of waſte, remainder to 


"CASES IN HILARY. TERM 


father, and ſaid James Dann oonveyed to truſtees; among other 
eſtates, an eſtate at Great Chilton, to hold after the marriage, 
and aftet a limitation to the uſe of James Dunn for life, and 
other limitations not affecting the preſent queſtion, to the uſe 
of the truſtees, their heirs and aſſigus for ever, in truſt for 
ſuch child or children of the body of the faid James Dunn on 
the body of the ſaid Dorothy Wright io be begotten, and for 
ſuch eſtates and in ſuch proportions as the ſaid James Dunn 
ſhould during his life by any deed in writing, or laſt will under 
his hand and ſeal, to be executed in the preſence of two or 
more credible witneſſes, direct, limit, or appoint, and in default 
of ſuch appointment, or as the uſes, eſtates, and truſts to be 
appointed ſhould determine, in truſt for the firſt ſon of ſaid 
James Dunn by the faid Dorothy, and the heirs of the body 
of ſuch firſt ſon, and for default of ſuch iſſue, in truſt for the 
fecond and all other the ſons of ſaid Fames Dunn by ſaid 


fons ſuceeſſively, and in default of ſuch iflae, in truſt- to raiſe 
portions for davghters, and ſubje& thereto, in truſt for ſaid 
James Dunn, and the heirs of bis body, and in default of ſuch 
iſſue, in truſt for ſaid James Dunn in fee. © The marriage took 
place, and the iſſue of that marriage were one fon, James, and 
four daughters, Margaret, Elizabeth Ws PRIGIS Ans, and 


Catharine. 
_ Margaret married the defendant. Fright Elizabeth iel 


Michae ] Hardcaftle; and Corbarine is unmarriet. 
Kebert Dunn, and Dorothy the wife of 140 e Dunn, the 


The ſaid Fames Dumm, the father, * bis will dated gth June 
1761, properly atteſted, deviſed the eſtate at Great Cbilton and 


of 12/4. to his daughter Margaret, another of 3o/. to his 
daughter Catharine, and all other his real eſtates to the ſaid Ro- 
binſon, Wright, and Hardcaflle, to the uſe of James Dunn, the 


truſtees to ſupport contingent remainders, remainder to the firſt 
and other Tons of the faid James Dunn, the ſon, in tail general, 
remainder to daughters, and the heirs of their bodies reſpec- 
tively, as tenants" in common; and for default of ſuch iſſue, 
then as to all that part-of his aſlace ab Great Chitep which lies 
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og the Eaſt ſide of the poſt road leading from Ruſhy Ford to . 
Ferryhill, and all that farm at Dalton Piercy, called the Out 


Euro, 29, the uſe of the plaintiff in fee, and as to that part 


which lies on the Weſt ſide, and all that part of the farm at 
Dalton Piercy, called the Town Farm, to the uſe of Ann, in fee ; 


but nevertheleſs with power to the ſaid James Dann, the ſon, 


to charge the ſaid eſtates with aa annuity by way of jointure' 


for any woman he ſhould marry, and to appoint any part of the 


ſaid eſtates to younger children, as a proviſion for them, or to 
charge the ſame for their portions, maintenance, and education ; 


and alſo to grant leaſes under certain reſtrictions. The teſtator 


gave the reſidue of his perſonal eſtate to his ſon James Dunn ; 


and the ſaid Robinſon, Wright and Hardcaflle were alſo appoint- 
ed executors, in truſt for James Dunn, the ſon; but the teſtator 
afterwards by a codicil revoked that part of the will, and 
made ſaid James Dunn, the ſon, his ſole executor. 


Ann Hardcaftle dicd in the life-time of James Dunn the 
father. 


James Dunn the father died on or about the 3d of September 


1767 ; upon his death James Dunn, the ſon, proved the will, 
entered upon the eſtates at Great Chilton, and in 1769 ſuffered 


a recovery of them to the uſe of himſelf in fee, and afterwards 


by will deviſed them to the defendant Jobn Hardcafile, ſon of 
defendant Michael Hardcaſtie, in fee, charged with an annuity, 
and alſo ſubject to the annuities before mentioned. 


The faid James Dunn, the ſon, died 19th of April 1779, 
leaving Margaret Wright, Elizabeth Robinſon, the plaintiffy, and 
the ara Jobn tiers alt and Catharine Dunn his heirs at 
law. 

The ſaid 765, Hardeaftle, claiming under the will of ſaid Fames 
Dunn, the ſon, entered upon the ſaid eſtate at Great Chilton. 
The plaintiff claiming all that part of the eſtate at Great Chil- 
Fon under the ſettlement in Jay 1738, and under her father's 


will, in Michaelmas Term 1782 filed her bill againſt defen- 
dants, praying that John Hardcaſtle might deliver up to her the 


poſſeſſion of that part of the eſtate at Great Chilton, deviſed to 


her, and the title deeds, and account for rents ſince the death of 


James Dunn, the ſon; or if the appointment of James Duns, 
the father, ſhould, be deemed void, then that an account of the 
value of the eſtate ſo deviſed to her might be taken, and that 
the might have.a ſatisfaction out of the reſt of the real and: per- 


ſonal eſtates of James Dunn, the father, which, came to James 


os.” 8 | 3 R Dunn 
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EXFEE IN EELARY TEN M 
Dunn, the ſon, by Virtus of the "will of: James Dit, the father. 
Tbe queſtion ſent fo? the opitibn of the churt is, Whether the 
plaintiff, Eliaubeih Robinſon, took any and what eſtate of intereſt 
under the ſald ihdetitures' of leaſe and reteale, and ſettlement of 
the r3th and 14th of July 1713. aud tlie aid will of the Gia 
James Dunn, ber father, in that part of the eſtate at Great 
Chilton, comprized in the ſaid ſettlement, which lies on the 
- Eaſt fide of cus pon road, an, from Ruſby Ford to Perry. 
C7 >; 

This caſe was twice 258d ; the firſt time on Friday, Novem- 
ber lith. 1587, by Mitford for the plaintiff, and' Graham for 
the defendant'; and again on this day by Bearcroft for the plain- 
tiff, and Piggott for the defendant. * 

Arguments for the plaintiff. This queſtion ariſes on the 
power of appointment given by the marriage ſettlement, and 
the execution of it by James Dunn, the father, by will, The 
limitations in that will are perfectly clear; if the teſtator had 
the power of making them, there can be no doubt but that 
the plaintiff would take an eſtate in fee after the eſtates for life 
to James Dunn, the ſon, and the eſtate tail to his children. But 
the power, under which he limited the eſtate, not extending to 
grandchildren, but being confined to children, it will be con- 
tended that the terms of the power did not enable bim to make 
the diſpoſition which he has done; and that either James Dunn 
(tbe ſon) is to be conſidered as taking an eſtate tail under the 
original ſettlement, in caſe the appointment is void, or, ſup» 
| poſing it can have any effect, that it gives to him a like eſtate- 
| tail, which was barred by the recovery; and ſo the deviſe to 
Joon Hardeaſtle, the defendant, was good. It is not contended 

that the powers under this ſettlement enabled James Dunn 
{the father) to appoint to grandchildren after an eſtute for life to 
his ſon; for though it was held in the Duke of Devonſpire v. 
Cavendiſh (e) that a power to appoint to children xxtended to 
grandchildren, yet that caſe was attended with a:circumſtance 
which does not occur in the preſent, . riamely, that all :the-chil- 
Jaren were living at the time of the creation of the pbwer: but 
here the power being'cieated before the birth of che children, 
the appointment to grunhchilaren could not he good, and it is 
admitted thut thelpo er muſt be abſorbed ang the children 
-of e OE.” + But tlie N * r 
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ſons of Famer. Dunn, the ſon, was abſolutely void, and as if it; 
had never been inſerted in the will, and therefore the remainder. 
to the plaintiff in ſee was accelerated. When this caſe. was ar- 
gued in Chancery, the Lord Chancellor inclined to this reaſon- 


that where a precedent deviſe is originally void, or becomes ſo 
by any ſubſequent event, the remainders over, not depending 
upon it as a condition, ſhall take effect as if no ſuch deviſe had 
been made. Hodgſon v. Ambroſe, Dougl. 323, Fuller v. Fuller, 
Cra. Eliz. 422. Bro. Ar. Deviſe, pl. 5. It is true indeed 
that in thoſe caſes the deviſe; became void; by an event ſubſequent 
to the making of the will, namely, by the death of the firſt 
deviſee. But it is equally the ſame if the incapacity of the firſt 
deviſee exiſt at the time of making the will, as in the inſtance 
of a. deviſe to a monk, or to a perſun; not in e. 9 Hen. 6. 
34 „ * Rol, Abr. 415. bl. 6, 7. Plaud. 414. Goodright v. 
Corniſh, Salk. 226. Scatter uoaad v. Edge, Salk. 229. The rea- 
{on of this doctrine is that a remainder is fo, much of the eſtate 
as is not effectually given; and whatever is not effectually deviſed 
is as if it had never been gives at all. In the preſent. caſe, if the- 
will had limited an eſtate tail to James Dunn, the ſon, with an 
immediate remainder in fee te the plaintiff, and Fames Dunn, 
the. ſon, had died in the life-time of the deviſor, leaving a fon, 
the limitation to the plaintiff would haye taken place immedi- 
ately, on the authority of Hodg fon & Ambroſe. Or if in ſuch 
caſe James Dunn, the ſon, bad ſurvived, hut had been ingapaci- 
tated by the ſtatutes againſt papiſts, the remainder in fee to the 
plaintiff would inſtantly have taken effect, the firſt deviſe being 
void. This doQrine was recognized in the Duke of Deuenſbirę 
v. Cavendiſh; and the other point relative to the appointment to 
grandchildren was not the ſubject of the decifion. There the 
Duke of Devonſbire, under a power to appoint to childrep, de- 
viſed one moiety to his ſon Lord Richard for life, temainder to 


firſt and other ſons in tail male, remainder to his ſon Lord 
George, for life, .remainger to truſtees, &c. remainger to his 


Lord Witham in fee; and. as. to the other maicty, to his ſon Lord 
George, i in the ſame manner, and with the ſame limitations, 28 


were before limited to f. otd Richard, mutatu mufgadit. The 
Duke of Devonſhire left four children, Lord Villiam the preſent 


Duke, Dorothy *Dutcheſs of Portland, Lord Richard, and Lord 
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ing, There is no rule of law. more clearly eſtabliſhed than this; and Ortiers, 
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truſtees to preſerve contingent remainders, remainder to his 


firſt and other (ans in tail male, remainder to his eldeſt n 
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appointment to Lord Geerge for life as to one moiety origin- 


ment, with croſs remainders; the court were of opinion that 


to grand-children, yet that the appointment of the moieties to 


the preſent caſe the boundaries are diſtinguiſhable ; z the appoint- 


a conſtruction is that of Pitt v. Jacen (e). But in the firſt 


As AsES⁵ IN HIL AAT FEN Ar 


. On the death of Lord Richard, without iſſue, an ejed- 
ment was brought by the Duke of Devonſhire and the Dutcheſs of 
Portland for Lord Richard's moiety ; the court inclined to think 
that the appointment might poſſibly be good in it's fulleſt extent 
under the particular circumſtances of that caſe: but they gave 
no deciſive opinion upon that point, it being a ſufficient anſ- 
wer to the claim of the leſſors of the plaintiff, that they were 
not entitled to recover immediately. Lord Mansfield there ſaid 
te the next ground, and which is ſufficient to defeat the Plain- 
« tiff's claim is this, even if the ſubſequent limitations in the 
« will to the firſt and other ſons in tail were void, yet as the 


« ally, and as to the other moiety after the death of Lord Ri- 
„% chard, was good, he is now become entitled for life to this 
** moiety alſo; and that alone is a ſufficient anſwer in this eject- 
* ment.” In Adams v. Adams (a), under a power to huſband and 
wife, or the ſurvivor to appoint among children, an appoint- 
ment was made to two daughters in moieties for their lives, re- 
mainder to truſtees, remainder to their children in ſtrict ſettle- 


though the wife had exceeded her power by limiting the eſtate 


the daughters for life was good, And that was a ſtronger caſe 
than the preſent, as that appointment was by deed, this by will, 
which'is entitled to greater indulgence. In Alexander v. Alex- 
under (b),'Sir T. Clarke ſaid that an execution might be good in 
part and bad in part, and the:exceſs only i is void, if the bounda- 
ries between the exceſs and the proper execution be clear. In 


ment to James Dunn the ſon for life is clearly good; the eſtates 
limited to the truſlees to preſerve contingent remainders, and to 

the firſt and other ſons, are not within the power, and therefore 
void; the eſtate to the plaintiff in fee is good within the power, 
and therefore ſhall take effect e on the death of James 
Dunn the fon. © $ 
© The remaining objection to the plaintiff's chim is, that the 
words of this will ought to be ſo conſtfued as to give an eſtate 
tail to James Dunn the ſon. The only caſe which favors ſuch 


place that was determined by the N of the Rolls after the 
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Obancel hon had, ſent this caſe for the opinion: of this court; and 
beides it is clearly diſtinguiſhable from the preſent. There, on 


an. execution; ſomewhat ſimilar to the preſent, the Maſter of the 


Ralls. ſaid, he would execute! it cy pres ; and the caſe of Chapman 
u. Brown: (a) was: cited to ſupport it, which does not appear to 
wargant, the decree... But it is to be obſerved, that in the caſe of 
Pite v. Farkſon it was not an appointment of the land itſelf, but 
of money. to be laid out in the purchaſe of lands to be fettled to 
particulanuſes;-in,which caſes courts of equity go greater lengths 
in directing the conveyances than in the conſtruction of wills 
actually diſpoſing of the land. Hoping v. Hopkins, 1 Ack. 598. 
In Papillon v. Voice (6) a decree was made one way as to the 
money. to be laid out in the purchaſe of land, and another as to 
the land itſelf. | Ia the caſe of the Duke of Devonſhire v. Ca- 
vendiſo, it did not occut to any perſon. that the execution of the 
power ſhould he conſtrued by the docttine of cy pres, The cer- 
tificate of Adams v. Adams. was, wrong, if that could have been 
done; for there it ſhould have been adjudged that the daughters 
ſhould take zſtates tail in order to effectuate the general intention 
of the teſtator, In the preſent caſe it was clearly the intention 
of the teſtator that the ſon ſhould take for life, and his iſſue as 
purchaſers. The court therefore cannot conſtrue this to give an 
eſtate tail to the fon, in arer to give effect to the intention of 
the teſtator according to the doctrine of cy pres; becauſe that 
would be giviog to hic ap eftate which the teſtator never in- 
ended. The caſe of Chapman v. Brown, on which that of Pitt 


v. Jackſon is ſuppaſed to be founded; was very properly deter- 


mined, but determined an diffetent grounds. There in all pro- 
bability ſome words were omitted in tranſcribing: the will, and 
it was argued: that the court might ſupply thoſe words, ani de- 
termine according to ſuch ſuppoſed intention of the teſtator: 


but the court determined on the preciſe, words of the will, and 


did not conſtrue it cy pres. * There Lord Mangſeld ſaid, A 
*<.cqurt: of juſtice may conftrue a will, and, from what is ex- 
<-prefled, necefarily imply an intent not particularly ſpecified 
3 in; monde. Bat we, aq t, from arbitrary conjecture, though 

funded upon. theihigheſt degree of probability, add to a will, 
dor ſupply. the miſſions. Lord Hordipiche, though genetally 
AAS the intent of teſtators,;, would not Lupply 
22 ebe ce c 6 in the pol}, farqureble.cale Mat ggeld 
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1. exit * In Shepherd v. Shepberd -the court held that though 


they could not ſupply words in order to ſpeak what was evi. 
dently the intention of the teſtator, yet when the intention 


appeared, and it is expreſſed in legal terms, they could not give 


the will any other conſtruction. Iu the preſent ecaſe it is con- 


tended that the conſtruction ſhall not only be againſt the mani- 


feſt intention of the teſtator, but alſo againſt the legal conſtrue- 


tion of the words. By the will an expreſs eſtate for life is given 
to James Dunn the ſon t now there has always been a ſtrong in- 
clination in the courts to give the real effect to the intention of 
every teſtator, where he uſes the expreſſion * for life;” and in 
conſtruing ſuch wills, if a greater eſtate be given, it is by opera- 
tion of law merely, It appears from other circumſtances too 
that the teſtator did not mean to give more than an eſtate for 
life; he ſtems to have underſtood the law and the terms which 
he has uſed, for he proceeds to give the tenant for life powers 
which do not belong to an eſtate for life; he made him tenant 
for life, without impeachment of waſte, and gave him' the power 
of making leaſes" for a term of years, and a ſettlement on his 
wife and children” and their iſſue. And the prior limitation to 
the ſon ſhews for what purpoſe the words “ in default of iſſue 


| were uſed; they do not create any condition on which the ſub- 


ſequent» limitation is to take effect; but they merely expreſs the 
diſcontinuance of the former eſtate. And if the conſtruction 
contended for by the defendants be adopted, this abſurd con- 
ſequence: will follow ; that as to other parts of the eſtate not 
within the power, the very ſame words in the will will be con- 
ſtrued to give an eſtate for of to FER —y the! N and an 
eſtate tail as to this part. 

For the defendants it- 0 wiged; that the TIER by the 
"ll of James Dunn, the father, muſt be conſidered as part of 
the original ſettlement, and engtafted upon it; and unleſs it 
would ſtand good there, it cannot be good as the execution of 
the power under it. No the original ſettlement was in 17133 


by that an eſtate for life was limited to James Dunn, the father, 
who was chen about to be married, which was not ſpent till 


1767, being 84 year. _ the e of it, . by the 


2 was given to a perſon, = in weng at the e When the 


ginal ae was made, * * not alienate; and the 
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children of that unborn perſon are attempted to be made to take 
as purchaſers» So that that ſecond life mult alſo be ſpent, and 
2 ſan or daughter of the age of 21, before any power of aliena- 
tion could be exereiſed. Such a diſpoſition could 'never have 
taken effect by law, if it had ood in the original ſettlement ; 
becauſe it is not permitted to a perſon to make an eſtate una- 
lienable beyond lives in being and a limited time afterwards, 
namely, 21 years. Upon what principle then can it be con- 
tended that a man may appoint a deputy to do that which he 
could not do himſelf; that is, do the ſame thing in an indirect 
way; which the law would not permit to be done dire ly. That 
ſoch an attempt to oreate a perpetuity is void has been repeatedly 
decided in various caſes: but at the ſame time, in ſetting aſide 
ſuch diſpofitions, the courts have adopted another principle, and 
have endeavoured to effectuate the intention of the parties as far 
as by law could be done. In Hamberſton v. Humber ſton (a), 
where a ſimilar attempt to this was made, the deciſion of the 
court of Chancery was governed by theſe two principles. For 
when eftates for lives were ſucceſſively limited to unborn chil- 
dren, inaſmuch as this tended to a perpetuity, it was held void; 
but, that the intent of the party might prevail as far as the rules 
of aw would allow, it was. decreed that all the deviſces i in being 


ſhould take eſtates for life, but that the limitation to the ſons 
unborn ſhould be in tail, 


This is a deciſive authority upon 


principle. Again, in the caſe of Spencer v. the Duke of 


Marlborough (4), 2 more ſubtle attempt was made, but without 


effect, to break through the rule againſt perpetuities. There 
ſucceſſive eſtates for lives were given to perſons in being, and 
eſtates tail to the unborn children of thoſe perſons. Truſtees 
were then appointed, and a power given to them upon the birth 
of thoſe children reſpeRively to diveſt their eſtates tail and give 
them eſtates for lives. The contrivance to evade the rule of law 
in that caſe i is a ſrong argument to ſhew that, in the opinion of 
the learned perſons who were conſulted on that occaſion, eſtates 
for liſe in ſtrict ſettlement could not be given to perſons! not 
in gſſe at the time; but by an ingenious device they attempted 
to do indirealy what they were well aware the law would not 
Permit to be done directiy. But this attempt was fruſtrated in 
8 £53} 214 £466 £24300): i nme my 
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Stherb. Then lit remaitis t6 be cotifidered what the intent is; 
— of that thefe can be no Youbt but that the teſtator meant to 


the Duke of Devamſbire unc others v. Lord Grurg: Qui (5); 


dn eſtate tail, inſtead uf un eſtate for life. 


1 
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the Houſe of Lords, upon the opinion of Lord Nori bin gron and 


create a perpetuity as that as, and muſt cherefore be void upon 
the fame principle. And this is not at . all like- thei caſes cited 
of remuindeis io perſons after eſtates for lives to Monks and 
others, who are incapable of taking at all, where the remainders 
are ſaid to veſt! immediately; for there the remainders were 
veſted in perſons then in being, and did not depend on the pte- 
eetlent eſtates. As this appointment to the plaintiff muſt be 
taken to be part of the original deed of ſettlement, it is a limita- 
tion of a contingent temainder to a perſon not in being, depen- 
dent on other contingent remainders toe remote to take effect, 
and therefore void. Here the limitation to the plaintiff is not 
to take effect till after an indefinite failure of iſſue of certain per- 
ſons unborn; ; for ſo the words © in default of ſuch iſſue muſt 
be taken to mean ; then it is not poſſible by the rules of law 
chat this limitation over, can take. effect at all, either as a con- 
tingent remainder, or as an executory deviſe ; not as a remainder, 
becauſe, if the intermediate eſtates are yoid, the heir. will take, 
as, being entitled to every thing, not legally deviſed away from 
file, and, if the preceding eftates fail, the remainders depending 
on them mult fail al ſo; nor as an executory deviſe, it being too 
remote, as not taking effect till after an indefinite failure of 
iue. Tet may Feb leid that the words « 3 in defaplt of ſuch iſſue” 


* to that — fuch ds: Saen v. 0 (a), and various 


give J. Daun, the fon, an éſtate tall; for he meant that the 
of that ſon ſhould inherit, andithat his daoghter ſhould not 
al method of 
e che fon, take 
The only dale which 


ſeems ip any degtee to eontiadict fuch a conſtruktien is that of 


itfac 
rake the eſtate ot of the fityily ; and the only leg 


effeRuating that intention is by making 7. 


but that gaſe was determined on atherigrounde, and ithere were 
alſo many, porticular ciroumſtances which! diſtioguiſivie from this, 


There the appointment: for life to the; dofetidant-wasiheld: good, 
EN the tenants for -life were in being at the; creation of 
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herſelf have done. It bas been argued too that this appoint- 
ment may be good in part and bad in part; bad as to the inter- 

mediate eftates, and good as to the remainder ; and Alexander v. 

Alexander has been cited in order to prove the principle: but the 
only principle deducible from that cafe is that where a power is 
completely executed, and fomething ex abundant? is added, if the 
boundaries can beclearly diſtinguiſhed, the execation ſhall be good 
as far as the power warrants it, and void for the refidue. That 


of the power in the firſt inſtance; and as the intermediate eſtate 
is bad, the ſubſequent limitation which depends upon it muſt 
fall alſo. Neither does the caſe of Adams and Adams eſtabliſh 
the poſition contended for ; for the principal point there cannot 
weigh in favour of the prefent plaintiff, in as much as the 
execution of the power was held good for the lives of the daugh- 
ters in that caſe, and nothing was determined with reſpect to 
the ſubſequent limitations; and there too all the children were 
living at the creation of the power. But upon the authority of 
Chapman and Brown, and Pitt and Fackſon, it is clear that 
James Dunn, the ſon, took an eſtate tail in this caſe ; which 
entail being fince regularly docked, the plaintiff's claim is barred. 
Bur TER, J. upon the firſt argument obſerved—Firſt, that if a 
ſubſequent limitation depended upon a prior eſtate, which was 
void, the "ſubſequent one muſt fall together with it. If indeed 
the ſubſequent limitation was not dependent upon the other, 
it might then take place notwithſtanding the firſt was bad. 

Then, as to the legality of the appointment of an eſtate for 
life to James Dunn, the ſon, under the power reſerved in the 


power itſelf, ſo · that thoſe who claim under the execution muſt 


Marlborough againſt Lord Godolpbin in Canc. Tr. 33 Geo. 2. 
ery was a clauſe inſerted in the will, that certain truſtees and 


the power and the Duke only did that which the ſettlor might ſ 


principle does not apply here; for here is not a complete execution 


ſettlement ; every execution of a power muſt be coupled with the 


derive their title from the power. Now ſuppoſe in the original 
ſettlement which contains the power the eſtate had been limited 
in the ſame manner that it is in the will to Fames Dunn the 
ſon for life, it would have been void ; for there was no ſuch. 
perion | in ele at the time. Then can any eſtate or uſe which is 

mated by the execution be good, which would have been void 
if inſerted in the original power. In the caſe of the Duke of e 
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5 1 "OR on the birth of each ſon of the tenants for life, ſhouts 
revoke the uſes limited in tail male, and limit the premiſes to 


them for life, with remainder to their ſons in tail male, Lord 
Northington there ſaid,, this is a clauſe ſo new as not to have 
acquired a name. It is a wonder that it ſhovld be a queſtion in a 
court of equity, which is a juriſdiction of reaſon, whether though 
the Duke of Mar/berough could not lock up his property in this 
manner himſelf, yet might he not deliver up the keys to another, 
and empower him to do it: that is to ſay, in other words, zn 
poteſt facere per ſe, ſed poteſt per alium ; non per directum, fed per 
obliquum. If theſe innovating modifications are to be allowed, 

as the law is a ſyſtem of wiſdom, it would allow it by direct li- 
mitation, but to ſay this cannot be done by direct limitation, and 
yet to ſay that the thing may be done by I know not what magic, 
would make ita ſyſtem of puerility and jargon.” 

After the ſecond argument, 

BULLER, J. ſaid—that as it had not been unuſual of late years 
to ſtate the reaſons on which the court certified to the chancel- 
lor, he ſhould deliver his opinion immediately in open court as 
he had no doubt upon the queſtion, 

It i is material to conſider what are the limitations i in the ſettle- 
ment, and the words of the execution; becauſe it ſeems to me 
that there is another ground not ent ide in the argument 
which would render the execution void. After ſtating the 
power and the execution, he proceeded; I take it to be a clear 
rule of law on the execution of a power, that the execution mult 
have a reference to the power itſelf : and that a perſon claiming 
under the execution takes under the deed by which the power is 


created; and therefore that the uſes limited by the power muſt 


be ſuch as would have been good if limited by the original 
deed.” If that rule be law, it puts an end to the caſe, There 
are many authorities which ſeem to eſtabliſh this rule, though 
none in which it is expreſs]y laid down in terms. A diſtinction 
has” always been made between articles of marriage and ' deeds 
limiting the eſtate to preſent- uſes. Where the whole reſts in 
covenant, the. court of Chancery will direct the execution as 
ftrialy according to the intention, as they can conſiſtently with 
.the rules of law. It is impoſſible that the caſe of Cuſack and 
Cuſack (a) could haye been determined on any other ground 


14 (a) Dem, Proc, 176% 1 Bro. P. C. 4700 18138 4 
? 3 | | than 
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than that which I have ſtated. That was a covenant in marriage 
articles that lands ſhould be ſettled on the heirs male of the 
marriage in ſuch manner as counſel ſhould adviſe. There could 
be no doubt but that on ſuch a covenant the court of chancery 
would have decreed a ſtrict execution of the power according to 
the intention : there was no execution of it, but the Houſe 
of Lords decreed an eſtate tail to the ſon, becauſe he not being 
in efſe at the time, he could not have taken an eſtate for life 

Next, the caſe of the Duke of Mar/borough is deciſive. There 
though the fame objection did not hold to the truſtees them- 
ſelves for their life eſtates, becauſe they were all in being, 
yet as the object of the truſt was to correct the eſtates tail by 
means of the truſtees, and change them into life eſtates as ſoon 
as the objects came in being, the whole was held void. In 
2 Wilſ. 337, there is an able opinion of Vilmot on this point, 
who ſaid that he had known a caſe where there had been only 
one child, that that child under ſuch a power as this had 
been made tenant for life, with remainder in tail to its iſſue, but 
he much doubted whether git could be legally done; manifeſtly 
pointing out that if a child to whom an eſtate is limited under 
a power is not born at the time that the power is created, he can 
only take an eſtate of inheritance. The caſe of the Duke of 
Devonſhire & Cauendiſb does not apply, for there, all the children 
were living when the power was created. And reaſoning on that 
point it is neceſſary to conſider how far the Court of Chancery 
go in caſes of marriage articles. In Alexander & Alexander, the 
Maſter of the Rolls thought that if the power had been executed 
by the mother on the advancement of the daughter in marriage, 
it might have been ſupported as an execution in ſtrict ſettle- 
ment, which muſt have been on account of the conſideration 
and the mutual conſent of the mother and daughter, but as ſhe 
bad not. purſued that line, it could not be good as an appoint- 
ment by will. 

Ihe ſecond ground on which the plaintiff« title has been 
reſted is, that if the intermediate limitations in ſtrict ſettlement 
to the ſon are void, it ſhall accelerate the plaintiff's remainder in 
fee, But the caſe of 4/.xander & Alexander is decidedly againſt 
its for the Maſter of the Rolls there ſaid, that though the children 
could not take, yet they (ſhould prevent the limitation over. 

When this caſe was directed to be ſent here the Lord Chancellor 
TT the © * 
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1788. very properly obſerved, that to ſupport this ürzument, the teſta- 
by tor muſt be conſidered as intending that if the firſt uſe was bad 
Rontuson the ſubſequent limitation ſhould take place, though this ſeemed 
871 nan extraordinary attempt to attribute to him. It would be ex- 
3 traordinary indeed, for then it muſt be ſaid, that though the 
| teſtator has expreſſed an intention in his will to provide for his 
ſon and his ifſue, the grandchild ſhould be difinherited ; which 

muſt be the conſequence if the plaintiff's remainder ſhould be 
accelerated. The caſe of Adams & Adams does not apply here; 

for there the eſtate was limited to daughters in being: and it is 

material to conſider how that eſtate was divided. It was divided 

into moieties ; one moiety to one daughter for life, remainder 

to her ifſue ; the other moiety to the ſecond daughter, remain- 

der to her iſſue, with crofs remainders. The court there ſay that 

the diſpoſition of the inheritance to the children was void, but 

that the eſtates for life were good; that is, the eſtates for life to 

_ each of the ſiſters in their reſpective moieties, reddendo fingula 
ſingulis, Here, if the remainder cannot be accelerated, it be- 

comes immaterial whether the appointment under the power be 

void or not. If void, the ſon took an eſtate tail under the ſet- 

tlement, barred the entail by the recovery, and "deviſed to the 
defendant ; if not void, he took an eſtate tail under the will, 

in order to give effect to the general intent of the te teſtator. 

The queſtion whether o or not the ſon took an eſtate tail il under 

the will depends very much on the caſes of Chapman and Brown, 

and Pitt & Fackjon. The grounds on which the Maſter of the 

Rolls feems evidently to have gone in this latter cafe are deciſive, 

although the expreſſion attributed to him in the report is not 
accurately taken, namely, that the whole appointment to Mary 

Smith by the will was void, and yet that ſhe took an eſtate tail 

under it. That determination muſt have been on this princi- 

ple, that where there is a general and a particular intent, and the 

particular one cannot take effect, the words ſhall be fo conſtrued 

as to give effect to the general intent. The doctrine of cy pres 

' goes on that principle. The Maſter of the Rolls grounded his 

opinion on the cafe of Chapman & Brown, where the court ſaid, 

that as the will could not operate fo as to give an eſtate for life 

10 the unborn ſon of Reginald, with an eſtate tail to his iſſue, 
e that unborn ſon ſhould take a an eſtate tail. 
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There is another objection here which perhaps may render 
| the whole execution of the power void ; for James Dunn the 

father has given the eſtate charged with the payment of his debts 
which he had no authority to do. But I am clearly of opinion 
that James Dunn the ſon took an cſtate tail, either under the 
ſertlement, or under the will. / 


7 he abate of the Judges was not prep ared in time to be 
3 to the Chancellor in this Ter erm. Vide poſt. 3 90. 


The KinG axial Joop. 


HE defendant was brought up on this ady by a writ wo 
Habeas Corpus from Hertford in order to be bailed. 
fic commitment, being read, was as follows; „ olg 
Hertford, to wit, To all conſtables, Sc. Receive into your 
cuſtody the body of Henry Judd, of Stanſted, Ge. herewith ſent 
you, being charged before us, Cc. by the oath of George 
Sworder, Thomas Saville the younger, and Mathew Skipp, with 
giving two guineas to, Daniel Wright, late of Albury, in the 
faid county of Hertford, on razth May laſt, at Stanſled, &c. 
{which P. Wright ſtands convicted of A burglary i in the'dwell- 
ing houſe of the ſaid George Sworder, at, Gc. ät the laſt aſſiges 
for the ſaid county] td diſturb the dwelling houſe of the ſaid: 
_ George Sworder, at, &c. And alſo' with giving to Nathaniel 
Rand, of Stocking Pelham in the Taid county, chartoal burner, 
about a fortnight after harveſt laſt, a guinea and an half to keep 
on with the ſaid George Sworder as the ſaid N. Nand had then 
begun, and to do him the ſaid George Sworder all the miſchief 


laid N. Rand, who was on 29th Derember laſt, committed to 


| Hertford gaol, on the oaths of the ſaid” George Sworder: and 
others, as "well 4 upon his own confeſſion, in wilfully and 


Stocking 
cember Tin” which was the propetty of the ſaid G. Sworder and 


which he the faid N. Rand, hath confeſſed he did at the Tequeſt 


eleven juſtices, 
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Although it 
is not neceſ- 
ſary to ſtate 
in a warrant 
of commit- 
ment on a 
charge of fe- 
Jony that the 
= was done 
© feloniouſ- 
64 y”; yet 
unleſs; it ſuf- 
ficiently ap- 
pear to the 
court that a 
felony has 
been com- 
mitted, they 
are hound to 
bail the de- 
defendant. 
” 2 fire to 
a fartel of 
unthreſhed 
* is not 
a felony with - 
in 9 Geo. 1. 


he could, except killing him. Anu for being acceſſory with the: © **: 


maliciouſly ſettipg fire to a parcel of unthreſhed Wheat, ia 
| 8 aforeſaid, in the night of Wedntday-26th D. 


of the fuld Hetry uud. Thete are therefore; Bo, Signed by 


256 
— — 
The King 


again 
Jvop. 


CASES J N HILAR x: 11 ERM 


It was objected that this commitment contained no charge of 
felony, and therefore that the defendant was entitled either to 
be diſcharged or bailed under the habeas corpus act (a). With 
reſpect to the two firſt charges in the indictment, it was admit- 
ted, that neither of them was ſufficient to detain the priſoner 
in cuſtody. The latter was contended by the proſecutor to 
be a charge of felony within the 9 Geo. 1. c. 22. which makes it 
felony to ſet fire to any houſe, &c. or to any cock, mow, or fack, of 
corn. The objection to the ſufficiency of this part was, that it 
was not charged to be done fe/onzoufly ; and the defendant was 
only charged with being acceſſory to the wilfully and maliciouſ. 
ly ſetting fire to a parce/ of unthreſhed corn, which was no 
offence within the ſtatute. 

Erſkine, Mingay, and Garrow, for the proſecution. Sylveſter 
and Fielding for the defendant. 

As HHU RST, J.— However improper the defendant's conduct 
appears to have heen upon the proceedings before the juſtices, yet 
unleſs it appears, upon the face of the commitment itſelf, that 
the defendant is charged with a felony, we are bound by the 
habeas corpus a& to diſcharge him ; taking ſuch bail for his ap- 
pearance to take his trial as we in our diſcretion ſhall think fit, 
according to the.circumſtances of the caſe. And therefore the 
queſtion is, whether there is ſpecified in this commitment ſuch 
an offence as amounts to felony. It is admitted that neither 
of the. two firſt charges in the commitment amounts to felony. 
With reſpect to the laſt charge, it is not that the defendant was 
an acceſſory, with Rand in felonioufly, but only with wilfully and 
maliciauſly, ſetting fire. to,a parcel: of unthreſhed wheat. And. 
though it is not neceſſary that the, word “ feloniouſly” ſhould. 


be uſed in the commitment, yet it ought. to appear on the facts 


ſtated to be in. law a felony, and within, the deſcription of the 
act: now the ſtatute has — made it felony to ſet fire to a cock, 
mat, or fieck, f corn; and the defendaut is not charged with 


either of theſe. Whatever words. the legiſlature, uſgd, we muſt 
ſiappaſe that they. knew. the meaping of them: and if a, juſtice | 


uſes. the ſame, words, we. are bound to ſuppaſe that he intended 
them in the ſame ſenſe; but if he makes uſe of other words, 


he muſt be more pteciſe. Now, here a parcel of corp is too 
indefinite a deſeription. It does, not come within, the de- 


ſeription of the act, and we canngt ſy ham much it is, Tyene 
ty cara, of wheat ig 4 pace. Therefore, Na . Kat. 


(s) 31 Car. 2. c. 2. - 
CY as 
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as the warrant of commitment does not charge the defendant 1788. 
with a felony, we are bound to bail him. With regard to the Fe 
quantum of the bail; although the nature of the defendant's The Kine 
crime is not very accurately ſtated, yet as ſufficient appears on NN. 
the depoſitions returned with the commitment to ſhew that he 
has at leaſt been guilty of an enormous offence, I think we 
ought to take ample ſecurity for his appearance; and that he 
himſelf ſhould be bound in 1000/7. and four ſureties in 500/. 
each (a). 

GROSE, J. It is not neceſſary that the act ſhould be charged 
in the warrant of commitment to be done felonicè; it would be 
ſufficient if on the facts ſtated we could not but ſee that the act 
was feloniouſly committed. If therefore a parcel of wheat, ex vi 
termini, deſcribed a cock, mow, or /tack, of wheat, I ſhould be of 
opinion that a felony was ſufficiently charged in this commit- 
ment: But I think that it does not; for if in the act of re- 
moving a ſtack of corn from a farmer's yard to his barn, a ſmal! 
parcel dropped by accident, the ſetting fire to that parcel would 
not be an offence within the act of parliament. As to the ſureties 
which we in our diſcretion ſhould require ; I am of opinion that 
the ſecurity mentioned by my brother A/burft ought to be given, 
fince we cannot but ſee that the defendant has been guilty of a 
molt atrocious act. 

Defendant bailed, himſelf in 1000 J. and 
four ſureties in 500/. each. 


(2) Baller J. was unable, on account of illueſs, to attend on this or any ſubſequent day 
in the term. 


Ron qagainſt Coex. . 
V. WH IN ſhewed canſs: apainſt a' rule for ſetting aſide If plaintiff 
judgment of non pros in this cauſe for irregalarity. . The declares a- 
above mentioned defendant and another were joined in the writ, = 8 
and the declaration was filed apainft the other only. He admit- . 
ted that if noi proceedings had been had after! ſuing! out the writ and Joes nor 
one defendant alone could not have ſigned judgment of non % be, the 
pros, as in the caſe of Powell v. White (a), becanſe” it would latter may 
then have been. a joint action: but he contended that by the 2 


ment of vn 
or So if 
| Phüntik ſerves notice of declaration, or takes out a rule for dime to/deblat aging —_— does not 
We rc ate 
la} Doig/ 36s; 


practice 


proceed again 


of the defendants named in the writ as he thinks fit, The 
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practice of the court a plaintiff may join four perſ6ns in 2 Serie 
though the cauſes of action may be different againſt them, and 
afterwards fever the action by declaring againſt each ſeparately, 


And the inſtant a declaration is delivered againſt one defen- 


dant, it becomes a ſeparate action. Therefore in this caſe, as 
the plaintiff I had ſevered by declaring againſt the other defen- 
dant alone, it was competent to this defendant to fign judg- 
ment of non pros. If it were otherwiſe, by the plaintiff's Joining 
ſeveral defendants in a writ, no one alone could fign judgment 
of non pros, though there ſhould be 1 no cauſe of action E nſt 


the others. + Hy 
Gibbs, in ſupport of the rule, ſaid that if one Le ſeveral * 
fendants ſign judgment of non pros, it operates as a non Pros by 
all; and as it appeared that in the preſent caſe the plaintiff was 
actually proceeding againſt the other defendant, the judgment 
of non pros ſigned by this defendant was irregular. If the plain- 


tiff had proceeded farther againſt both theſe defendants, and had 
obtained judgment againſt one, and the other were acquitted, 
that other would not be entitled to have his coſts ; for the ſta- 


tute 8 & 9 V. 3. c. 11. only extends to treſpaſe ; and this is 
an action of trouver; and before that ſtatute, no joint defendant 
was entitled to coſts. That therefore is a harder caſe on a de- 
fendant than the preſent, where the plaintiff has only ſued out a 
joint writ againſt both. 

ASHHURST, ].—lt is true, as 1 been ſuggeſled, thats a © "Nj 
tiff may join four defendants in a writ, and afterwards declare 
againſt all or only one, as he pleaſes. In Powell v. White the 
plaintiff had not declared ; but when the plaintiff has proceed- 
ed thus far againſt one defendant only, it becomes a ſeparate 
action; and it would be abſurd to ſay that neither of the three 


| other defendants could fign a judgment of non pros. 


' Grose, J. A lalitat is mere proceſs to briiig the parties into 
court; and then the plaintiff may declate againſt; one or more 


Maſter ſays there have been caſes where notice of declatation, 
arid even king out a role for time to declare (a) againſti one de · 
en 10 eee hong n e vonute ti hiſttidant 
09 Sl . Trim. . 3. 3. K. ment for want f dedaring; and i * 


| On a rule of reference to the Maſter to en- ſited on the part of the Plaintiff that t 
Aauire into the regularity of a judgment of | om rims facie wis u joint ation, and 8 
e ru, he reported chat there were. four ſote ove defendant alone could not ſign a 


defendants in the writ, who appeared by Judgment of no# pra, Int it appearing 


8 One oa ſigned « jon [ that the plaintiff had taken ont a rule for 
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| fendunt only, have been held a ſafficierit ſeverance of the action, 1788. 
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. againſt 
* yr = 1 4 ) + . ; 1 5 ö 
534 12 $ © 2 K 2 a3. : N . + Cocks 


time to. Neggeyp is a cauſe entitled 7 Pale 1- | ation is not a 5 action, Fe of non 

| % who Kc. againſt Upton” ſingly, though pros may be ſigned by all or any of _ de- 
ke had not ſerved” it, it was conſidered by | fendants named in the writ. - ; 

the <ourt that this was a ſufficient indication Dunning, Solicitor General, oppoſed the 

of the plaintiff's intention to declare ſeve- report; but the court held the judgment, un- 

rally. And whenever it can appear that the | der the above circumſtances, to be regular, 


28 


. The . DT The Mayor of Corctnores, » Turſday, 


Feb. 5th. 


vo moved Tos a "mandamus. to be directed to the 95 Ae wh 


admit a re- 
fendant, commanding him to admit Mr. Grimwood to the corder re- 


94500 of Recorder of Colcbeſter. He, together with Erſeine, ns > 


cauſe there 


Who was for the rule, acknowledged that the preſent application 222 
was made for the purpoſe of trying the merits of an election, on 74%, and 
the ground that the mayor had refuſed ſeveral legal votes given ©* party dad 
for Gramwoed, and improperly admitted others given for Smithies, medy by ge. 
the. other candidate, who was afterwards admitted and ſworn Week both 


into the office. They admitted that, if the validity of an elec- of them 
tion- were impeached at any ſubſequent period, the court would ee 2 
not grant a mandamus to admit another perſon,” till the officer cleclion. 
In, Poſſeſfion was ouſted by a qzo warranto information. But 

they contended that where the party praying the mandamus 
claimed to be admitted under the ſame election at which the 
officer in poſſeſſion was ſuppoſed to be elected, the court ought 

to grant a mandamus, in order to try the legality of the election; 
otheryiſe it would be enabling a ſpurious officer, who was per- 

haps in poſſeſſion by fraud, to impede the courſe of juſtice. In 

the caſe of the King v. Barker and others (a), the court granted 

a mandamus to admit a perſon who claimed under the-ſame elec- 

tion with the officer in poſſeſſion. The affidavits in this caſe 

ſtate that there was a majority of legal votes for Grimiwped, But 

even if the queſtion were doubtful, a mandamus ought to be 
granted, in order to give the party applying an opportunity of 
trying the metits. In the King v. Blooer (6), Lord Maasfield 

ſaid, 40 We cannot try the merits upon affidavit: he claims a 


* * xight, though it is litigated ; and that js ſufficient for the * | 


| * {s) 3 Barr, Ing: | (2) nh CIO rn! Ld 
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1788. „ ſent purpoſe.” In a caſe (a) cited in 3 Burr. 1453. 4. 2 man- 
— damus was granted to proceed to the election of a mayor, 
he 1 though there was a mayor de facto. 
The x pal Bearcroft oppoſed this in the firſt inſtance, and contended 
Corcnrren that the court ought not to grant a mandamus to admit Grim- 
wood to an office which was not vacant, before the validity of 
Smithies's election was queſtioned in a quo warranto information. 
In the caſe of the King v. Bankes (5), where an application was 
made for a mandamus to proceed to the election of a mayor of 
Corfe Caſtle, there being at that time a mayor de fadto, Lord 
Mansfield ſaid, ** If the election were doubtful and fit to be tried 
* upon an information in nature of a quo warranto, the court 
* ought not to grant a mandamus ; but if it were a mere co- 
% Jourable election, and clearly void, they ought.” Now in 
this caſe there is no pretence to ſay that the election was only 
colourable, and clearly void ; and therefore the preſent applica- 
tion ought to be refuſed, as the party praying it had another re- 
medy, namely, by a que warranto information againſt the officer 
in poſſeſſion. 
The Court were clearly of opinion, that it was a deciſive 
| anſwer to this application for a mandamus, that there was ano- 
ther remedy by an information in nature of a quo warranto, by 
which the title of the officer in poſſeſſion could be tried as well 
as on a mandamus. And the conſequence of granting the rule 
would be, that a ſecond perſon would be admitted to an office 
which is already filled by anger, both claiming to be duly 
elected. Therefore 
The rule for a mandamus was refuſed; and a rule was 
granted to ſhew cauſe why an information in nature 


of a quo warranto (ſhould not be filed againſt Smithzes. 


fa) 2 Str. 1003. See alſo 2 Str. 1157. and 4 Burr. 2008. (2) 3 Burr. 1454- 
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The KN againſf The Inhabitants of Penner. 


ſe is no ob: ROAD lying within the diſtri of Penderryn had been 
2 to preſented on 13 Geo. 3. „. 78. he 24+ by Mr. Bevan, 2 
Sncment bf Juſtice of the peace, as out of repair; which preſentment had 


road made by been removed into this court, on the t 1 the proſecutor, by 
a juſtice | 


peace under certiorari, 


the 24th ſec- 
tion of 13 Geo. 3. c, 78. that it is SE 42 by WT than the juſtice preſenig if it is by his conſent. 


ö Bevan 
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"Bevan applied on a former day for a rule to ſhew cauſe why 
the writ of certiorari ſhould not be quaſhed, alleging as a ground 
that one Morris had ſued out the certiorari, and was in truth the 
proſecutor, which was not allowed by the act, the only proſe- 
cutor recognized by the 24th ſection being the juſtice himſelf 
who made the preſentment; and that it was not in his power to 
ſubſtitute any other in his ſtead. Morris could not have been 
the proſecutor on the preſentment. 

On this day Shepherd ſhewed cauſe againſt the rule, and pro- 
duced an affidavit made by Bevan, that Morris proſecuted with 
his full conſent and approbation. He urged how highly incon- 
venient it would be if the juſtice himſelf who preſents was 
obliged to conduct the proſecution through all its ſubſequent 
ſtages. The act never intended to throw ſo great a burthen 
upon him. By the ſame ſection the juſtices of aſſize were em- 
powered to make ſimilar preſentments ; and yet it cannot Be 


ſuppoſed that they have leiſure or opportunity to purſue the 
proſecution. 


Per Curiam. The juſtice is the perſon to whom the court 


look as the proſecutor ; he has avowed the preſentment. If he 
conſents to the acts of any other perſon conducting the proſecu- 
tion, he takes on him all the reſponſibility, and is anſwerable 
for all the coſts, if the preſentment ſhould turn out to be 
improper. 


Rule diſcharged. 


GULLIVER again DRINK WATER. 


HE defendant ſuffered judgment to go by default in this 
ation, which was treſpaſs for the meſne profits after a 
recovery in ejectment. On executing the writ of enquiry the 


jury gave their verdict for the rent of the premiſes, but did not 


include the coſts of the ejeAment, The defendant became a 


ſent action was brought. A rule having been obtained to (hew 
_ cauſe. why the inquiſition ſhould not be ſet aſide, becauſe the 


jury had not given the coſts of the EG pene, in their da- 
mages, 


ankrupt. 


bankrupt after the judgment in ejectment, and before the pre- 
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Feb. 6th. 


Where after a 
recovery in 
ejectment, 
and before an 
action of 
treſpaſs for 
meſne profits, 
the defendant 
became a 
bankrupt, 
and the jury 
did not in- 
clude the 
coſts of the 
ejectment in 
their ver- 
dict in exe- 


-cuting a writ of enquiry in the action for meſne profits, the court refuſed to ſet aſide the inquiſition, be- 
2 the plaintiff might have proved the colts, as a debt, under the defendant's commiſſion of 


Clifford 
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Clifford now: ſhewed. cauſe, and inſiſted that the colts. of the 
detent were become a liquidated. debt, which. might. bave 
been proved undet the commiſſion of bankrupt which had iflued 


againſt. the defendant; and as the plaintiff. had neglected. to prove 


that debt under the commiſſion, the court. ought. not. to aſſiſt 
him by ſetting a aſide this verdict. In Aylett V. Harford and 
another (a), it was held that a creditor who had obtained a verdict 
before the defendant became bankrupt, might prove his coſts as 
well as his debt under the commiſſion, though judgment, was not 
ſigned till after the commiſſion iſved. And this 1 is a ſtronger 
caſe. . * 
Walton, i in ſupport of the rule, contended that the' jury ought 
to have given the coſts of the ejectment in their verdict in this 
action. It is the conſtant practice i in actions of treſpaſs for the 
meſne profits for the jury to give the coſts of the ejectment as 
damages occaſioned by the treſpaſs and the unlaw ful poſſeſſion of 
the premiſes recovered. In Goodtitle v. North and others (3), 
it was determined that bankruptcy could not be pleaded i in bar 
to an action of treſpaſs for the meſne profits. If then the plain- 
tiff be entitled to the judgment i in this action, he is entitled to 
all the fruits of it. And it is no anſwer to the preſent applica- 
tion to ſay, that the plaintiff might Have proved his debt for 
the coſts under the defendant's commiſſion ; becauſe, as the 
Plaintiff had two remedies, one only of which | is barred by the 
bankruptcy and certificate, he may purſue the other, notwith- 
ſtanding the bankruptcy. Cotterel v. Hooke, Dougl. 93. 
ASHHURST, J.—This is an application to the diſcretion of 
the court to ſet afide the inquiſition, becauſe the damages given 


5 by the jary are toe ſmpll. There is no doubt but that the 


plaintiff had another remedy for the coſts of the ejectment; for 
being a liquidated debt, he eertainly might have proved it under 
the commiſſion. And as he has neglected to do that, and choſen 


to take the chance of recovering in an oblique way more than he 


could have trecoveted in a direct manner, and has failed, IL own I 
am not diſpoſed to aſſiſt him, Though in many inſtances in 
actions of treſpaſs for meſne profits the jury take into confidera- 
tion the coſts incurred in recovering the poſſeſſion by ejectment, 


yet it does not appear to me, under all the citeumſtances of this 
eaſe, that they were bound to do ſo here. For the ſtatutes rela- 


tive to bankrupts were made for the benefit of unfortunate 


1154 oa 2 Fus, i. | wy 5 5 8 e e e 
eee ee | * perſons, 
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perſons, who, in giving vp their whole ſubſtance for a fair Jad. 1788. 

equal diſtribution among their creditors, are entitled to be dif- n 
_ charged of all debts: due previous to their bankruptcy, + GoLive 
GrosB, ].—This i is like a motion for a new trial which is 1 
made to the diſcretion of the court. . Although the jury might, . 
if they had pleaſed, have given the coſts of the ejectment as con. | | 
ſequential damages in their verdict in this action, yet, as the 

plaintiff might have proved his debt for the coſts under the com- 

miſſion of bankrupt which has iſſued againſt the defendant, I do 

not think that the jury, in not including thoſe coſts in the da- 

mages, have ſo fat done wrong as to induce us to interpoſe and 

ſet Wache the en 6 ace ilen 

TTW Rule diſcharged. 
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Wo juſtices removed, 55 an order, Janes Whiteboad, A wife ſhall 


bei Shepherd, and Margery bis wife, from the is _ 


townſhip of Anlezark to Cliviger, both in the county of Lan- give 2 
caſter; and on appeal to the ſeſſions, that order was confirmed, rare. 
ſubject to the opinion of the court on the following caſe, dar haſtang. 


As to ſo much of the order as reſpected the ſettlement of Mar- ſettlement 
gery, therein named to be the wife of James Whithead. The rage in fc 
reſpondents proved the marriage of the paupets, James and Þ FL. 
Margery, on the 16th September 1786, and then cloſed their tween two 
caſe, The appellants inſiſted that James Whitehead, the pauper, 4 => 
had a former wife, Ellen, living at the tune of his marriage with 3 
Margery, and called James Whitehead to prove it; who ſwore petent wit- 
that he never was matried to the ſaid Elin. The appellants, 3 
then offered to call the ſaid Ellen, ſtating her to be the lawful. T 6 
wife of the . ſaid James Whitehead, to contradict what he, ber ſack evidence 
ſuppoſed huſband, had. ſworn ; and to ſwear, that ſhe was his 8 
| lawful wife : + but the ſefions, under the circumſtances, refuſed. guilty of bi- 
to receive her evidence, The appellants then went-into evidence, WR 

of cohabitation between the ſaid Ellen and James for a period 

of three or four years ; of declarations and acts of James ac 
knowledging the ſaid Ellen to be his wife, and amongſt others, 

an indenture of, apprenticeſhip, dated 24th Auguft 1785, was 

proved, by which: the ſaid Fames and the ſaid Ellen, therein 

deſcribed to de his wife, bound out apprentice, one „ 
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1789. Williams, the ſon of che ful Elle, by one / nm, 
— forinerly ber hefſtand, but then deceaſed. The queſtion re- 
Fhe — 8 ferred to the Court is, Whether the ſaid Eulen was 4 . 7 
The Tababt- witneſs under theſe eiteumſtunees or of? 

Clivia. S. Heywood, and Topping, in ſupport of Gera of flions: 
| The real queſtiou before the court is, Whether a wife is a com- 
potent witneſs, even in the che ef third perſons, to prove her 
hoſband guilty of bigamy f Befides the objeckion of her being 
inteteſted in the gueſhon which was put to her, in as much as 
. ſhe was called to prove, that à perſon whoty ſhe ealled her huſ- 
band was liable to her debts, and for her maintenance; there 
is another objection to her teſtimony ariſing from the policy of 
the law, which will not permit huſband and wife to give evidence 
tending to the crimination of each other. Here the evidence of 
the wife went to charge her, huſt and with bigamy. The broad 
role is laid down in Buller N. P. 286. where it is ſaid, that 
huſband and wife cannot be witneſſes for each other, becauſe 
| their intereſts are abſolutely the ſame; nor againſt each other, 
becauſe it is contrary to the legal policy of marriage, And on 
this latter ground, Lord Hardwicke, i in the caſe of Barker and 
Dixie (a), refuſed to let the plaintiff's wife be examined although 
it was With the defendant's conſent, So in Co. Lit. 6. 6. it is 
ſaid to have been reſolved by the juſtices, chat a wife cannot be 
| produced againſt her huſband, for it might be the cauſe of im- 
placable diſcord and diſſention between them, and the means of 
great inconveniietice. Sit T. Ray 1. 2 Stra. 1094. 5. The caſe 
of Brougbton v. Harpur (9) is expreſsly in point. There in an 
eſectment tried before Gould, J. 13 V. z. the leſſor of the 
plaintiff made title as ſon and heir of J. Facques and Hannah 
his wife, in right of Hannah. The defendant offered to call 
a woman to prove that F. Facques, who was then living, was 
married to het before he was married to Hannah, and the was 
atcocdivgly admitted. However a verdi& was found for the 
plalntiff. But the ſame caſe, upon the very fame title, 

between the ſame parties, came on again at the following ſpring 
| e afli2es, 1 Anne, before Hor, Ch. J. When this woman being 
| agiin offered ab a witneſs to the fame fact, he rejected her. But 
the defendant proved it by other evidence, and obtained a verdict. 
| It does not exacthy appear from the report, wither the cauſe 
| ORE on the fecond ae upon a new trial granted * the Court, 

| | <<) Rep. Femp * 12. a. Hardwick 260. e (6) 2 Ld. Rym, 7 722 y_— 
5 | 3 e iO Bs though 
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| hd it very probably did. But at any rate it muſt have been 
on mature deliberation, and a perfect conviction of the impro- 
priety of receiving ſuch evidence, otherwiſe Lord Halt would 
nat have tuled as he did, fo recently after a conttary determina- 
tion upon the very point, in the fame: caſe, by another judges, 


This caſe therefore has almoſt as much authority as a deciſion 


of the court itſelf, The ſame principle has ſince been ftrongly 
recognized in a late caſe of Bentley and Cook (a) in this court. 
There in an action by plaintiff as a feme ſole, for goods ſold, &c. 
the defendant called the huſband as a witneſs to prove that the 
was a married woman, and he was admitted, and the plaintiff 
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was non ſuited. On a motion to ſet it afide, the majority of the 


court thought, that he was not admiſſible on the ground of 
policy; Bulter, J. doubted, at firſt, upon the ground that 
the huſband was not intereſted in that cafe; but he afterwards 
acceded to the opinion of the court upon the broad ground adop- 
ted by them, of the impolicy of permitting huſband and wife 
to give evidence for or againſt each other. It is plain that in- 


tereſt alone in the event of the fuit. is not the true criterion in 


caſes of this fort. Where a perſon becomes a bankrupt, all in- 
tereſt ceaſes; and if this kind of objection had been founded 
merely on that ground, a wife would have been a good witneſs 
to prove effects, the property of her huſband before his bankrupt- 
ey; but in Brownl, 47. it was ruled otherwiſe, and therefore it 
was neceffary to have an act (5) for that purpoſe, So that the 
argument, which may be urged on the other fide, that the huſ- 
band could not be affected by this evidence, in as much as it 


could not be made uſe of on any other occaſion, cannot have 


any weight; ; for if it tends in any degree to prejudice him, that 
is ſufficient. It would certainly have raiſed impreſſions againſt 
him, and indeed it would have been the duty of the juſtices to 
haye committed him after baving heard it, There may poſſibly 
be ſome caſes where a wife may give evidence on behalf of third 
perſons, which may obliquely affect her buſband, but certainly 
none where it tends to impute any crime to him, In trover for 
goods, a wife would nat be permitted to ſay that her huſhand 
ſtole them, and gave them to the defendant. But a woman may 
prove the legitimacy of her child, becauſe there js no intereſt to 
herſelf, and no crime alleged agaigſt her huſband. In 1 Hale, 
P. C. 301. it is laid down, that a woman is not bound to give 


{a) 8 24 Geo, 3. B.R. 5 (4) 21 Jar. 1. 6. 19. —＋ 6. 
evidence 
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if her huſband be concerned, though it be material againſt an- 


do in an indictment againſt a third perſon; and there is no reaſon 
this caſe, for the ſame fact might have been eſtabliſhed by other 
other objection to the evidence offered ariſing out of what paſſed 


tween the paupers. The otber fide then called the huſhand, 


bhufſpand and wife to prove that fact. It would be a ſtrange ab- 
e ſurdity indeed if the event of a cauſe were to be decided by the 


cident or deſign. It migbt be turned to yery bad Purpoſes to 


3 bo 0 A 8 E 's 1N "HILARY: EN tt 
005 againſt another in caſe- of theft or any other erime, | 
other, and not ditectly againſt. her huſband. Now if the charge 
could: not be obliquely made in one inſtance, there is no reaſon 


why it ſhould be in another; and there is no caſe in which the 
wife could prove the ſame fact in an action which ſhe could not 


for any diſtinction. Neither is there even the plea of neceſſity in 
evidence, as by the regiſter of marriage. There is beſdes an- 
at the ſeflions. A marriage in fact had been clearly proved be- 


thinking that he would prove his marriage with another women; 
but he ſwore that he never was married before: then the ſame 
party called the ſuppoſed wife to contradict him; ſo that beſides 
calling the wife to criminate the huſband, they called a ſecond 
witneſs to contradict their ficſt, 

Bearcreſt. Cackell, Setjt. and Jobnſon, contre, : The objec- 
tion in this caſe goes to the credit, and not to the competency, of 
the witneſs. The courts have leaned very much to this rule of 
late years particularly, as more conducive to the ends of juſtice. 
Abrahams v. Bunn, 4 Bur. 2251. In order to form a right 
opinion upon the queſtion of competency, it is neceſſary to con- 
fider who were the parties; what was the matter in iſſue; and 
the queſtion put to the witneſs. The parties to the cauſe were 
the two ſeveral pariſhes ; the matter in iſſue was a queſtion of 
ſettlement ; which differs this from all other caſes, for greater 
latitude is here allowed. The parties themſelves, whoſe ſettle- 
ment is in queſtion, have ever been allowed as witneſſes; and 
therefore the pariſh of Cliviger had a-right to the, teſtimony of 
this woman. That being the caſe, and neither the huſband or 
wife being in 'any degree intereſted in the event, the fimple 
queſtion is, whether a woman is a competent witneſs to prove 
her own marriage? There are many caſes to that effect. Bull. 
N. P. 287. and it has always been the conſtant practice to call 


circumſtance of calling this or that perſon firſt, whether by ac- 


encourage 277 a ditinQios, Great i inconveniences would ariſe 
weed ob he to 
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to third perſons if they were to be ſtruck out from receiving 
che benefit of another's teſtimony by ſuch means. The circum- 
Nance is likely to occur frequently in the caſe of wills. In the 
caſe of an indictment for bigamy the firſt wife's evidence is not 
admiſſible becauſe it goes to charge her huſband directly. But 
here nothing that the woman could ſay could affect her huſ- 
band; no proſecution could be grounded on her teſtimony; nei- 
ther was there any benefit to herſelf. And as to its being the 
duty of the juſtices to commit the huſband in caſe of ſuch evi- 
dence having been given, it is no objection to third parties 
proving their caſe, that the juſtices may interfere in another 
ſhape. . In the caſe of Bentley & Cook, where the huſband's 
teſtimony was held to be inadmiſſible, he was clearly intereſted. 
One of the two caſes cited from Lord Raymond ſeems indfed to 
ſupport the objection ; but that can have no weight, for at any 
rate it is only an opinion thrown out at 2 prius upon evi- 
dence which was unneceſſarily tendered ; for the ſame fact was 
eſtabliſhed afterwards by other means: and beſides it is contra- 
dicted by another caſe, where the facts were ſimilar, decided 
the other way. As to the other objection; there is no ſuch 
rule as that a party may not call a ſecond witneſs to contradict 
his firſt. It is in every day s practice to do-ſo: Sometimes in- 
deed where ſeveral witneſſes have been called by one party who 
give evidence againſt him, the judge will ſignify his diſappro- 
bation to his calling any more; but it would be hard indeed 
if the rights of the parties in a cauſe were to depend upon the 
firſt witneſs whom they happened to call. It would be an in- 
itement to perjury, as ſuch, a n would be worth gaining 
t any rate. 
ASHHURST, ].—There is 20 FOE bot that huſband and' 
ife may prove their own marriage on a queſtion of ſettlement. 
ut this caſe, reſts on particular circumſtances. A marriage in 
1& had been proved with one woman; the queſtion was whe- 
ner ſhe was the pauper's lawful wife. Then another woman 
as called to prove that the had been before married to him, 
nd was in truth his lawful wife. That creates the doubt, 
vhether it was competent to the wife to prove that her huſband 
ad been twice married under theſe circumſtances: I am of 
pinion chat ſhe was not a competent witneſs to that purpoſe. 
t has been long eſtabliſhed that the queſtion of ſettlement raiſes 
10 intereſt i in the parties whoſe ſettlement is in ar pute. there 
10 32. 
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fore ' ay all conſideration of intereſt out of the- caſe. IR 
though the evidence of the woman would have gone to ſhew 


that her buſband was liable to maintain her, yet that objection 
would have gone to her credit and not to her competency, be- 
cauſe it would have been of no avail on aby other trial. But 
the ground of her incompetency ariſes from principle of pub- 
lic policy, which does not permit huſband and wife to give 
evidence that may even tend to criminate each other. The ob- 
jection is not confined merely to caſes where the huſtand or 
wife are directly accuſed of any crime; but even in collateral 
caſes, if their evidence Zend; that way, it ſhall not be admitted. 
Now here the wife was called to contradi& what her huſband 
had before ſworn,” and to prove him guilty of perjury as well as 
bigamy z' ſo that the tendeney of her evidence was to charge him 


with two crimes, However, though what ſhe might then ſwea 


could not be given in evidence on a ſubſequent trial for Fa 


my; yet her evidence might lead to a charge for that crime, 
and cauſe the huſband to be apprehended. In that point of 


view therefore I am opinion that her teſtimony ought 1 not to 
have been received, becauſe it is an eſtabliſhed maxim, that 
huſband and wife ſhall not give evidence to criminate each other. 
Thus far upon principle : But beſides, the N. iff Pris cafe before 
Lord Holt ſeems to have great weight,” For though there is 
the opinion of another Judge the other way, yet the one de- 
cifion immediately following the other, and being between the 
ſame parties, and upon the ſame title, the firſt might have be- 
come a matter of diſcuſſion between the judges; and probably 
on the ſecond trial Mr. J. Gow/d would have ruled it in the 
ſame manner as Lord Holt did. Upon the whole I am clearly 
of opinion that the objection is well-founded; 

Gnosx, J. In this caſe the wife: was called | profeſſedly for 
the purpoſe of proving that her huſband was guilty of bi- 


gamy. The queſtion is, whether ſhe was a competent wit- 


nels to prove that fact. The diſtinction between competen- 
cy and credit is by no means accurately ſettled; in many of 
the books the ſhade between them is ſo light that the boundaries 
of either can hardly be perceived. But in alt the books which 
treat of evidence there are certain technical rules laid down, 
which are highly beneficial to the public, and ought not to be 
departed from, Some of theie relate to huſband and wiſe: and 
We LI the general rule as to them 10 be ſounded, not on the 
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ground of interef, but of policy; by which it is eſtabliſhed that 
a wife ſhall not be called to give teſtimony in any degree to 
Eriminate her huſband: and Lord Hale fays, that ſhe ſhall not 
be called even indirectly to criminate him. And that rule ſeems 
to have governed all the deciſions from that time to the pre- 
dent. The caſe in Lord Raymond ſeems very much in point. 
It is not merely to be confidered as one T7 prius caſe contra- 

dicted by another, for what my brother Aſpburſt has obſerved: 
is very appoſite: and on looking into the report, I am con- 
vinced that the ſecond caſe came on upon a new trial, for it ſays 
the ſame cauſe came on to be tried before Holt. On the 
firſt trial the objection was confidered by Gould, J. on the 
ground of intereſt, and conſidering it merely in that light, he 
might have done right in overruling it: but the true and beſt 
ground of objection is not that of intereſt, but is founded on 
the political inconvenience of cauſing diſſentions in families be- 
tween huſband and wife; and ſo it is put by Lord Hale, In 
Hawkins Pleas of the Crown the objection is alſo conſidered in 
the ſame view; and my Lord Hardwicke adopted it in the caſe 
before him. And fince that time in the caſe of Bentley and 
Cook, the determination of three of the judges was on the broad 
ground of the public inconvenience ariſing from the admiſſion 
of ſuch teſtimony. Mr. Juſtice Buller doubted at firſt in that 
caſe becauſe he thought there was no intereſt i in the party whoſe 
teſtimony had been admitted ; but on further conſideration of 
the ſubject, I know that he gave in to the opinion of the other 
Judges, upon the general principle which governed them ; and 
| he thought the rule a very proper one as it tended to pre- 
vent diſſentions amongſt families. Then what are the circum- 
ances of this caſe as applicable to that principle; the huſ- 
band was firſt called, and he was aſked, whether he had ever 
been married to this woman ? A ſtrange queſtion ; to which he 
might have demurred ; however he anſwered at once that he 


never was. Then the ſame party immediately called his ſup- 


poſed wife to contradict him, and prove him to have been guilty 
of bigamy. It certainly was not competent to her to prove her 
Huſhand guilty of the crime of bigamy. The true line upon 
ſach occaſions is the broad one, according to which a wife ſhall 
riot be permitted t to give any evidence tending to criminate her 
m 
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CASES IN HILARY TERM 


The K again Ricyard ARCHER: 


: 


HE court of quarter ſeſſions in. o Worceſterſhire, . in, . April 
1786, having. adjudged the defendant, A ſoldier i in the 
firſt regiment of guards, and in actual ſervice, . to be the reputed 
father of a female baſtard child begotten on Martha Kent of the 
pariſh of Upton upon Severn, ordered. him to pay 14. 6d. week- 
ly to the churchwardens or overſcers of Upton, for ſo long a 
time as the child ſhould be chargeable to Upton upon Severn. 
At the next ſeſſions held in Fuly 1786, the defendant was com- 
mitted to the Bridewell for diſobeying the-order, till he. ſhould 
find ſufficient ſureties for the performance of it. 
A rule had been obtained laſt term to ſhew cauſe why the ater 
of ſeſſions, by which the defendant was committed to cuſtody. 
for diſobeying the order of baſtardy, ſhould not be ſet aſide, be- 
cauſe the defendant, being a ſoldier in aQual- ſervice, -was pro- 
tected from being arreſted for that cauſe under the mutiny act. 
By the 63d ſection of that ſtatute, to prevent, as far as may be, 
any unjuſt or fraudulent.arreſts that may be made upon ſoldiers, 


whereby his Majeſty 2nd the publick may be deprived of their 


ſeryice, it is enacted, that no perſon whatſoever who is or {hall 
be liſted, or who ſhall lift and enter himſelf as a volunteer in 
his Majeſty's ſervice as a ſoldier, ſhall be liable to be taken out of 
his Majeſty's ſervice by any proceſs or execution whatſoever, 
other than for-ſome criminal matter, unleſs for a real debt, or 
other juſt cauſe of action; and unleſs before the taking out of 
ſuch proceſs or execution (not being for a criminal matter) 
the plaintiff or plaintiffs therein, or ſome other perſon or perſons, 
on his or their behalf, ſhall make affidavit, that to his or their 
knowledge the original ſom juſtly due and owing to the plaintiff 
or plaintiffs, from the defendant or defendants, in the action or 


cauſe of action, on which ſuch procels ſhall iſſue, or the origi- 


nal debt, for which ſuch execution ſhall be ſued out, amounts 
to the value of 20l. at the leaſt, over and above all coſts of ſvit in 
the ſame action, or in any other action on which the ſam e ſhill 
be grounded; and if any perſon ſhall nevertheleſs be arrreſt:d, 
contrary to the intent of this act, it ſhall and may be lawful 
for one or more judge or judges of ſuch court, upon complaint 
thereof made, to diſcharge ſuch ſoldiers ſo arreſted rüden to 
the tent a this act.“ 


- Ccldecott 


IN THE TWENTY-EICHTH YEAR or GEORGE 111. 
OCallaort now ſhewed cauſe ; and, before he conſidered the 


queſtion whether the original charge againſt the defendant were 
or were not a crime, made two preliminary points; 2, That 
the mutiny act, under which the defendant claims an exemption 
from being arreſted, was not intended by the legiſlature to ex- 
tend to caſes of this fort; 2dly, That the diſobedience to the 
firſt order of ſeſſions was a crime, for which undoubtedly the 
defendant was liable to be arreſted. As to the firſt; It appears 
as well from the ſpirit as the words of the mutiny act, that this 
is not a debt within the meaning of it. The preamble to the 
ſixty-third ſection ſtates that it is to prevent the unjuſt and 
Fraudulent arreſts of ſoldiers; but this is neither an unjuſt or a 
fraudulent arreſt, . And the enacting part only applies to caſes 
where actions of debt or aſſumpſit would lie; where the debts 
can be aſcertained : 
of the demand can be made, where a creditor is ſuing, and in 
which coſts can be recovered ; which ſhews that it only relates 
to matters of a civil nature. But here no previous affidavit of 
the demand could be made; no creditor is ſuing for a debt due 
to him; and no coſts are recoverable; and therefore it is not 
ſuch a demand as is within the proviſions of "that ſtatute, As 
this caſe is clearly not within the words of the act, infinite miſ- 
chief and inconvenience will reſult from extending it by con- 
ſtruction; for in thoſe parts of the kingdom where the military 
are ſtationed, not only the whole burthen of maintaining all the 
illegitimate children will be thrown on the parith at large, but it 
will alſo tend in its conſequences to multiply perjury and fuborna- 
tion of perjury; fince, if no order of maintenance on a ſoldier can 
be made with effect, all the illegitimate children born in that 
part of the country where they are refident will be charged to 
them.” Secondly, Whether the defendant were'originally guilty 
of any crime or not is perfectly immaterial, becauſe at any rate 
the diſobeying of the firſt order of ſeflions, having competent 


: it ſpeaks of caſes where a previous affidavit 


juriſdiction to make it, was criminal in itſelf, and fubjects the 
party diſobeying to all the conſequences of a crime. And that 

alone is a fufficient ground to diſcharge the prefent rule. As 
to the original charge; The offence of being the reputed father 
of a baſtard child is a crime at common law; and has been fo 
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merely ſpiritual, and puniſhable in the ſpiritual courts. 


'!1 "2 CASES' IN HILARY. TEM 
Abe Coure: defired. to. bear the anſorer to be e. bil 


1 4 wo 74? 


Bib: in Gaps of thi OR? The wah af the at of par- 
e make a general exemption in favour of all ſoldiers as fo 
all proceſi and execution whatſoever, and therefore the exception 
ſhould be introduced by the counſel in ſupport of the order of 
ſeſſions. The defendant has a right to infiſt on the generality 
of the exemption in his favour; and it is incumbent- on the 
other fide. to ſhew that he is not entitled to the exemption, by 
bringing him within one or other of the exceptions. For un- 
leſs they ſhew that the defendant has incurred a debt to the 
amount of 20 J., or that he has committed ſome crime, he is 
entitled to be diſcharged by the general proviſions of the act. 
In the firſt place, this is g debt, but it does not amount to 


201. There are many caſes where civil proceedings are had in 


a ſummary manner, in which no previous affidavit is made of 
the demand, and in which no coſts are recoverable ; as for in- 
ſtance, proceedings before a juſtice of the peace for non-payment 
of tithes. So in the caſe of an attachment for non-payment 
of colts ; it is a proceeding of a civil nature; it is confidered 
as a debt within the Lords' at, under which a debtor in 
cuſtody on ſuch an attachment may be diſcharged (a). And 
if a ſoldier be held liable to be arreſted for not paying a 
weekly ſum. of one ſhilling, it cannot be reconciled to the 
proviſions, of the act, which ſays that he ſhall not be ar- 
reſted for any deht, unleſs it amounts to 20 J. Secondly, This 
defendant does not ſtand committed for a crime; the commit- 
ment itſelf ſhews it. Here it is neceſſary to aſſume, for the 
purpoſe of this argument, that the original charge was not a 
crime cognizable in the temporal courts, but is an offence 
If then 
that with which the defendant was originally charged be not of 
a criminal but of a civil nature, the proceeding to-enforce the 
payment of a civil debt, in the nature of proceſs or execution, 
cannot be conſidered in a criminal light. The original order 
was made under the 18, Eliz. c, 3. FL. 2. which points out two 
remedies ; one, the puniſhment of the father and mother, and 
For the relief of the pariſh ; the other for the maintenance of 
the baſtard child: now the order in the ns caſe was for the 


(= Cora, 136. | 
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IN THE TWENTY-EIGHTH YEAR OF GEORGE III. 


ſupport and maintenance of the baſtard child, and not by way 
of puniſhment. It is a proceeding under that part of the act 
which directs a civil proceeding for a civil purpoſe ; and it is 
made on the complaint of the churchwardens who. are likely to 
be injured, and who ſeek a ſatisfaction in money; and if the 
money had been paid, the defendant could not have been com- 
mitted : but if it had been a proſecution for a crime, it muſt 
have been at the ſuit of the King, in which caſe the defendant 
could not have been entitled to be diſcharged on the payment of 
any ſum of money. If this had been a commitment by way of 
puniſhment, it would have been for a definite time: but this is 
only till he pays a certain debt; which ſhews it to be in the na- 
ture of an execution in a civil ſuit. - The form of the commit- 
ment cannot vary the nature of the charge. An attachment for 
non-payment of coſts is in form criminal, but in ſubſtance it is 
only a civil proceeding ; ſo this, though perhaps criminal in its 
form, is of a civil nature. With reſpect to the argument of in- 
convenience, it ſeems that greater inconvenience will enſue to 
the public from permitting ſoldiers to be impriſoned for acts of 
this kind, than in determining that they are not liable to be ar- 
reſted for ſuch a demand as the preſent. This privilege, be- 
ſtowed on the military by the mutiny act, is not for the ſake of 
the individuals, but of the public, who are materially intereſted 
in the protection of the ſoldiers, particularly in time of war. 
And the public ſervice might be eſſentially impeded by the ap- 


prehenſion of a number of ſoldiers ordered on a particular expe- 


dition juſt before they embarked for ſome foreign country. And 
ſuch a determination is open to this farther inconvenience, that 
if a ſoldier wiſhed to be excuſed from any particular expedition, 
or from the ſervice in general, he might in effect deſert the ſer- 
vice by procuring a charge of this ſort to be made upon him. 
 ASHHURST, J.—lIt appears to me that the preſent caſe does 
not come within the proviſions of the mutiny act. The firſt 
part of the ſixty-third ſection was intended to apply merely to 
the caſes of civil actions: for it begins with ſtating that to 


prevent any unjuſt or fraudulent arreſts,” Sc.; that was the 


miſchief intended to be guarded againſt : then it provides that 
no perſon who ſhall enliſt, &c. ſhall be liable to be taken out of 
His majeſty's ſervice by any proceſs or execution whatever, other 
than for ſome criminal matter, or for a real debt atyounting to 
20 It appears from this part of ow: act of parliament that 
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the — had büly in view the preventing of arreſts in dell 
actions, and it has no relation to erimes or any thing of a crimi-. 


nal nature. So that the caſe of a. ſoldier who is taken up for. 
diſobeying an order of juſtices does not come within this part 


of the ſtatute. But I have no difficulty in ſaying, if it were ne. 
ceſſary to have recourſe to it, that this cauſe of commitment is 
of a criminal nature. The diſobedience of an order of juſtices 
is ſo far criminal, that in almoſt every inſtance the party diſ- 
obeying. may be indicted for it; this ſhews it to be a crime, 
Therefore I am of opinion that the court of ſeſſions have ad- 
judged rightly, and that we cannot releaſe. the defendant from 
his commitment under the mutiny act. 

_ Gros, J. This is ſo clear a caſe, that I think it unneceſ- 
ſary to add any ching to what has been already ſaid. 


. = 50 | Rule abe. 


Warr, .. Tam He. againf Boor. 


ALDMWI N ſhewed ca againſt a rule to ſtay 4 proceed- 
ings in this action, which was brought on the 25 Ed. 3. 


A. 4. c. 3. becauſe the plaintiff had not filed any affidavit, that 


the offence was committed within the county where, or within 
a year before, the action was brought, according to the 21 Jac. 
1. c. 4. He faid that the directions of this ancient ſtatute had 
never been followed in practice; and even if an affidavit were 
neceſſary, the want of it was not a ſufficient ground to ſtay 
the proceedings, for the ſtatute is merely directory to the 
officer to receive ſuch an affidavit. © And if it be true that the 
offence is not laid in the proper county, or that the action is not 
commenced within à year after the offence committed, the de- 
fendant may avail himfelf of it at the trial, and the 1 arm will 
not be entitled'to recover. 

- Erſkine, in ſupport of the Fake? ucts! that the words of 
the ſtatute are plain and unequivocal; that no officer in any court 
of record ſhall 'reccive any information, Cc. grounded upon 
the ſaid penal ſtatutee, until the informer hath firſt taken an 
oath' that the offence was committed in the county where it is 
laid, within' a year before the information, Sc. 80 that the 


_ eourt cantht fue We e e e de he e natil 


the plaintiff has complied with the directions of the ſtatute. 


In 


IN THE TWENTY-EIGHTH YEAR OF GEORGE III. 

In Salk. 373." It was held that the ſtatute of Fac. r. applies to 
all penal actions and informations that are given by ſtatutes an- 
tecedent to the paſſing of that act, and that ſuch actions and in- 
formations muſt be brought in the county where the offence was 
committed. If any praQtice has obtained in defiance of the ſta- 
tute, it is proper that the court ſhould n and take care 
that it is enforced. 

Per Curiam. An a of parliament cannot "tl repealed by a non- 


uſer. Notwithſtanding any practice that may have obtained to 


the contrary, as long as the ſtatute of James the Firſt remains 
unrepealed; we muſt ſee it carried into execution. And as the 
plaintiff - has not complied with the directions of the ſtatute, 
the proceedings muſt be ſtayed. | This ſeems to be the proper 
1 oy taking advantage of this Nee 


Rule e 
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WarxziNs againſt Towns and Others. 


n IS was an Alan of aſſumpũt. The declaration Nated 

that on 29th March 1781, to wit, at Weſtmin/ter, in the 
county of Middleſex, in conſideration that the plaintiff, at the in- 
ſtance and requeſt of the defendants, had agreed to become a 
member of The Union Society for inſuring goods from loſs by 
fire, and to conform to a deed of ſettlement made in that behalf, 
dated 16th February 1714. enrolled in chancery; and alſo in 
conſideration of ten guineas paid by the plaintiff into the treaſury 
of the ſaid ſociety, whereof the defendants were truſtees, being 
the conſideration for inſurin g 700/. to the plaintiff upon his goods 
for ſeven. years, the defendants as ſuch truſtees undertook and pro- 
miſed to pay, &c. in caſe of a loſs by fire : it then ſtated a loſs and 
non-payment by the defendants. The defendants. pleaded the 
general iſſue. . The venue was changed by rule of court, from 
Maiadleſex to London, on the application of the defendants; and 


that rule was afterwards diſcharged, on the plaintiff's undertaking 


to give. evidence of ſome matter in iſſue, ariſing in the county of 
Mida eſex where the cauſe of action was firſt laid; after which 
; the defendants had paid 711. into court under the uſual rule. 
At the trial before Buller, J. at Guildhall, after laſt Term, 
the plaintiff in purſuance. of his undertaking to give ſome 
Evidence, in Alu, proved the rule of this court by 


4 1 
* 89 


4B 80 which 


Friday. 
Feb. Sch. 


Where a rule 
to change the 


venue in an 


action of aſ—- 


ſumpſit from 
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been diſ- 
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court in 4. 
that the de- 
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be at liberty 
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into ccurt, 
though that 
rule was ob- 
tained after 
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venue. 
Paying mo- 


ney into 


court is an 
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the contract ſtated in the declaration. 
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obtained till after the rule. for diſcharging the : defendants' 


the rule, and contended that the plaintiff had complied with his 
' undertaking, becauſe the payment of money into court proved 


by the defendants' counſel that this was not « compliance with 
the plaintiff's undertaking, and therefore that he ought to be 
nonſuited : but the learned judge was of opinion that the pay- 
ment of money into court was an admiſſion of the contract on 
which the action was brought, and, this beiog proved by a rule 
of court in Middleſex, that the plaintiff had fulfilled his engage. 
ment. And a verdi& was afterwards given for the plaintiff. 
Erſkine obtained a rule to ſhew-cauſe why a nonſuit ſhould 
not be entered, becauſe, firſt, a party who obtains a rule to 
change the venue, or to bring back the venue to the county 
where it was originally laid, muſt give ſome evidence, which 
would have been evidence to ſupport or to deſtroy the action 
at the time it was brought, and that giving evidence of matter 
ariſing ex poſt facto is not a ſufficient compliance with that rule, 
Santler v. Heard. 2 Bl. Rep. 1031. Salk. 669. And that 
in this inſtance the rule for paying' money into court was not 


rule to change the venue; and therefore the evidence given aroſe 
after the undertaking was made. Secondly, If then the plain: 
tiff failed in his undertaking, he ought to be nonſuited. But 
the Court recommended it to him to take the rule in the alter< 
native, either for a new trial or a non- ſuit. 


Bearcroſt, Morgan, and Garrow, now ſhewed i againſt 


the moſt material point in iſſue, namely, the contract itſelf, on 

which the action was founded. It proved the very cauſe of 
action, and reduced the queſtion to a mere execution of a writ of 
enquiry. The objection that the rule of court, for diſcharging 
the defendants* rule to change the venue, was obtained before 
the rule to pay money into court, and therefore that proof 
of the latter rule was not a compliance with the terms of the 
plaintiff's undertaking, 1s not entitled to any weight, becauſe 
the payment of money into court has a reference to the original 
cobtratt, and prevented the neceſlity of the plaintiff's proving it 
by any other means. In Santler v. Heard, where the plaintiff 
under a fimilar rule with the preſent gave no other material evi- 
_ dence in Middleſex, than that the witneſſes to prove the contract 
-refided there, the court very properly determined that this 
ovidence was not a 9 with «the rule: but here the 
| | | plaiatif | 


m THE TWENTY-FEIGHTH YEAR OP GEORGE III. 


- plainti@, gave evidence of that which affirmed the contract on 
which he ſued. With teſpect to the caſe in Salk. where, in 
trover, the defendant, had changed the venue, and the plaintiff, 


who was. the aſſignee of a bagkrupt, moved to ſet aſide the rule, | 


undertaking to give evidence in the county where the action was 
laid; on its appearing that the only proof intended to be given 


under the plaintiff's rule was the aſſignment from the commiſ- 


fioners. of bankrupt to him, the court very properly refuſed to 
grant a rule which was unneceſſary. That was an application 
to the-diſcretion of the court, and no ſuatisfactory reaſon was 
ſtated to induce them to-grant it, But here the court exerciſed 
a diſcretion” in granting the rule on the plaintiff's undertaking 
to do that which he has fince complicd with. Here the plain- 
tiff proved that the cauſe of action atoſe in the county where 
the venue was originally laid: and even in caſes. where the cauſe 
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of action ariſes in two different counties, the plaintiff has his 


election in which to lay the venue. But even ſuppoſing the 


court ſhould be of opinion that the plaintiff has not performed 


his undertaking, the utmoſt the court can do is to direct a new 
trial; far it is indiſputably clear, that a plaintiff cannot be 
nonſuĩted at the trial againſt his conſent. In Santler v. Heard. 
the point was reſeryed at the trial: but it was not ſo in this 
caſe. Several inſtances (a) have happened in which a plaintiff 
has inſiſted on his right to appear at the trial, when the judge 
has been under a neceſſity of directing the jury to find a verdict 
againſt him. Neither can a new trial be granted in this caſe: 
the argument, on which it muſt be contended that a new trial 
ſhould be granted, muſt be founded on a ſuppoſition that this 
cauſe has not been tried in the proper county: but this objection 
cannot be made after verdict, it being cured by 16 & 17 Car. 
2. k. 8. Lord Calverley v. Sir R. Leving. Comb. 472. But 
even if this objection could prevail after verdict, a motion for a 
new trial has always been conſidered as an application to the 
diſcretion of the court; now it would be nugato ory to grant a 
new trial in the preſent caſe, becauſe the plainti 


of ſettlement enrolled in chancery, or of a bill and anſwer filed in 
the exchequer in a cauſe between theſe parties. 


stine, S. Heywood, and Gregg, in ſupport of | the rule. As 
6 ER Point z the plaintiffs undertaking to give material 
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could prove 
the cauſe of action in Middleſex, by giving evidence of the deed 
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1788. abe in Middleſex, on his obtaining a rule to rechange the 
4 — venue, muſt be taken to apply to nothing but that which exiſted 
Warxins at the time, for he cannot be ſuppoſed to have undertaken to 
Tais, prove that which did not exiſt: now the rule for paying money 

and Others. into court was not obtained till afterwards ; ſo that giving proof 

of that which had no exiſtence at the time is not a compliance 

with his undertaking. The ſtatutes 6 Ric. 2. c. 2. and 4 Hen. 4. 

c. 18. were paſſed to compel the ſuing out of all -writs arifing 

upon contract in the county where the contract aroſe. © Soon 

after the latter of thoſe ſtatutes the practice began of pleading 

the matter in abatement; ſo that unleſs the matter exiſted at the 

time of pleading in abatement, the defendant could not take ad- 

vantage of it; and the mode of changing the venue by motion 

and affidavit, which was ſubſtituted in lieu of the practice of 

pleading in abatement, after the 16 K 17 Car. 2. c. 8. muſt be 

confidered with a reference to it. In Santler v. Heard, Blacł- 

fone J. obſerved that as- it would be hard to conclude the 

« plaintiff by the ſingle affidavit of the defendant, he 'is at li- 

«6 berty to aver that the cauſe of action aroſe in the county where 

the venue is laid, and to go to trial on that fact, at the ſame 

time that the merits are tried, by undertaking. to give ma- 

* terial evidence ariſing in that county. This is equivalent to 

« Joining iſſue, that the cauſe of action aroſe in the firſt county. 

« And if the plaintiff fail in proving it, he muſt be nonfaited 

« at the trial; which has in this caſe the ſame effect as quaſhing 

« the writ by a judgment on a plea in abatement, Gilb. Hift. 

« C. P. c.7.” Now ſuppoſing in the preſent caſe that there had 

been a plea in abatement, that the cauſe of action aroſe in Lon- 
= - don, according to the ancient practice, and iſſue had been Joined 
il on that, the plaintiff could not have given this rule for Pay- 
ment of money into court in evidence, becauſe it had no exiſt- 
ence at the time when the plea in abatement muſt have been 
pleaded. And Blackſtone J. obſerves that undertaking to. give 
material evidence on rechanging the venue is equivalent to. join- 
ing iſſue on that fact. If then according to the ancient mode 
of proceeding, the plaintiff i in this caſe could not have ſueceed- 
ed, his giving evidence of a matter which did not exiſt.at the 
time of his undertaking cannot be deemed a compliance with 
the rule according to the preſent. practice. And the payment 
of the money into court is only an admiſſion of the contract 
Ki tanto. Cox and Another v. Parry, ante I 4 464. With 


eck 


Doerr 
0 % 


reſpect to the ſecond queſtion, they admitted that in general 4 
id not be nonſuited againſt his conſent, but contend- 


ed that the pteſent caſe was an exception to the general rule, 


in Middi/ex;, unleſs he gave evidence of ſome matter in iffve 
 arifing there; fo that this conditional undertaking operates as a 


conſent to be nonſuited in caſe it was not performed. In Sant- 
A v. Heard, the whole court were of opinion that they had 
power to nonfuit the plaintiff, and three of the judges thought 
that they were bound to do ſo. And Lord Ch. J. De Grey ob» 


that the condition of nonſuit was in ſo many words expreſſed in 
the rule, ſaid 4 The preſent rule implies the ſame:“ now the 


Bruckſhaw v. Hophins (a), where the plaintiff brought back the 
venue to London, on an undertaking like the preſent : Lord Mans- 
field faid If he does not give material evidence in London he 
muſt be nonſuited. But if the court ſhould be of opinion that 
they are not bound to order a nonfuit to be entered, it will be 
to no purpoſe to grant a new trial,” becauſe unleſs the plaintiff 
r with his undertaking he will not be entitled to a ver- 
dict. At all events as it is diſcretionary i in the court whether 
they will grant a new trial or not, they may do compleat juſ- 
tice between the parties by permitting the defendants to im- 
peach the contract "itſelf, notwithſtanding they have paid mo- 
ney into court. The defendants, knowing that the plaintiff 
really had effects in the houſe which was burned to the amount 
of 717. unguardedly paid that ſum into court, though there 
were ſtrong grounds of ſuſpicion that the plaintiff had ſet fire 
to the houſe himſelf; if therefore a new trial ſhould be granted, 
the court may, as the plaintiff did not fulfil his undertaking : at 

the trial, grant it upon terms, and permit the defendants to 

Killed the validity of the contract. 


ASHHURST, J. The firſt queſtion in this caſe is, whether 


the plaintiff has or has not complied with the terms of his: ur 


dertaking ; ang if he has not, the next queſtion, will be, whe- 
ther on a motion for a new trial, which is an application to the 
diſcretion of the court, we ought to do that which we canpgt 
but ſee will ultimately prove a nugatory act. As to the firſt, 1 
| am SOIT of Ae that he bas complied with his red 
11 ny fp 
ani 8 ls | | - which 
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becauſe the plaintiff had undertaken not to appear at the trial 


ſerving on the caſe of the Duke of Bedford v. Bray, 2 Barn. 290. 


undertaking in the preſent caſe is preciſely fimilar to that in 


WaTxrins 


Towns, 
and Others. 
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och was to give matetial evidence of ſome matier in ĩſſue ariſing 


in Middleſex: By the terms of this declaration it was incumbent 
on-the plaintiff: to prove that he did become a' member of the 
Union Society, that he agreed to conform to the deed of ſet- 


tlement of 1714. of which the defendants were truſtees, and 


that the defendants promiſed, &c.; theſe. were facts material 
to the point in iſſue, and the payment of money into court was 


material evidence as to that point, . becauſe it admitted the cauſe 


of action, and ſuperſeded the neceſſity of all that proof which the 
plaintiff muſt otherwiſe have given. So: that I think that the 
plaintiff has fully complied with his undertaking. But even 


jf that could be doubted, which I think cannot, I ſhould be of 


opinion that we ought not to grant a new trial in this caſe, 
becauſe on a+ſecond trial the plaintiff could give material evi- 
dence in Middleſex, by proving the' deed of ſettlement enrolled 
in Chancery, or the bill and anſwer. in the court of Exchequer. 


Therefore on both grounds I think the rule ought to be diſcharged. 


GRrose, J.—The principal ground of this motion is, that the 
Plaintiff has not. complied with his undertaking, which was to 
give material evidence of ſome matter in iſſue ariſing in Middleſex. 
On the face of the declaration it appeats that the plaintiff, as a 
member of the Union Society, which is eſtabliſhed by deed en- 
rolled in Middleſex,” was entitled to a certain, ſum in the event 
of his goods being deſtroyed. by fire;; now even ſuppoſing that 

the goods were burned in London, then there would be a cauſe 
of action ariſing in two different counties, in which caſe the 
defendant could not change the venue ; becauſe in order to change 


the venue from B. to A. the defendant, muſt ſwear that the cauſe 


of action aroſe wholly i in A. and not in B. or elſewhere out of 
the county of 4. Then in order to bring back the venue the 
plaintiff undertook to give material evidence in Middleſex; and 
on the trial he gave evidence of the rule of court by which 
the defendant had paid money into court. But the payment of 
money into court is an admiſſion of ſome money due to the 
plaintiff on the contract ſtated in the declaration; and the con- 
tract ſtated in this declaration aroſe on a deed in Middleſex. 


This ſurely then is material evidence arifing within the countyof 


| Middleſex. And when the plaintiff was going to prove the deed, 


my brother Buller thought it not neceſſary, becauſe the payment 
of money into court admitted the contract. This motion was not 


made on the ground of miſdiredt ion; and Lam clearly of opinion 


that the determination of the learned judgeat the trial was founded 
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on true principles of law. It is not neceſſary to go into the other 
point; becauſe the rule muſt be diſcharged upon the firſt ground: 
If it were, I ſhould think that we could not order a nonſuit to be 


entered againſt the conſent of the plaintiff, but 1 we. might have 
ne a new trial on terms. 


1 * * : * 


Rule diſcharged. 


| 0 K SO N, againſi WIILIAMSs ON Bart. and Others. 


"RULE had been obtained by Lambe, to ſhew cauſe why 
4 the Poftea in this cauſe ſhould not be amended, by in- 
ſerting the ſum of 61 J. inſtead of 30 J. agreeable to the real 
finding of the jury. It was an action of treſpaſs againſt the 
ſheriff of Durham for having unjuſtly ſold a coal keel or lighter. 
It was proved at the trial that the ſheriff had aQually ſold this 
for 31 J. but ſeveral of the witneſſes on the part of the plaintiff 
proved it to have been worth 60 J. the jury gave their verdict for 
30/. damages, and now the plaintiff produced an affidavit made 
by all the jurymen, ſaying that they meant to give the 300. 
as damages for the ſeizing and detaining the veſſel, over and above 
the 311. for which it appeared that the veſſel had been actually 
ſold; and that they conceived that the prothonotary would of 
courſe add the 30 J. zo the 31 l., and thereby make the whole 
ſum of 617. which the jury intended to give. 

Chambre ſhe wed cauſed, and contended that it would be a very 
dangerous practice, if the court were to give way to ſuch an ap- 
plication in any inſtance. If there is any ambiguity in a ver- 
dict, it ought to be inquired into and explained at the time. 
The verdict in this caſe was conceived in very plain terms; and 
though perhaps the jury ought to have given the 31 J. yet the 
age wh is too trifling to be attended to. 

"Law and Lambe contra, ſaid it was entirely owing to the ac- 
eisen of the plaintiff's counſel happening to be out of court, 
when the verdict was delivered, that the miſtake was not cor- 


rected at the time; but it was ſo the very firſt opportunity af- Z 
It was impoſſible 


terwards. Here the miſtake ſpoke for itſelf, 
the jury could intend to give leſs than what it appeared the ſhe- 


riff had actually received into his hands by the ſale. The ſeizure - 


of the veſſel, which was without any colour, had been a great 
detriment to the plaintiff, who would not only be put to a con- 
ſiderable expence in procuring another, but had loſt the inter- 
"mediate profits: and as the jury had unanimouſly concurred i in 


the 
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WiTrking 
againſt 
Towns, 

and Others, 


Monday, 
Feb. 11th. 


The court 
will not at a 
diſtance of 
time after the 
trial amend 
the poſtea by 
encreaſing 
the damages 
given by the 
jury, altho? 
all the jury- 
men join in 
an affidavit 
ſtating their 
intention to 
have been to 
give the 
plaintiff ſuch 
encreaſed 
ſum, and 
that they con- 
ceived that 
the verdict 
they had giv- 
en was cal- 
culated to 
give him ſuch 
ſum. 
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having in the mean. time become bankrupts. An action n brought by the 
moiety of the reſtitution money and of the coſts, becauſe it was eĩther a partnerſhip tra ene when. 


B. ought to be joined; or not, hen ſepatate aftinns: nie brought by each ee paying. 


5 3 1 ©:£0C I AAT TSA 


3 their- verdict, he canceived that 1 R 

veniences need be e e aececing to it za uch A 

ea as this. n % 3644 ai dien 
The Court refuſed the dans, aying that it would intro. 


Ge 2 * I 


Aduce a very dangerous prectice if they were to admit ſuch an 
_ affidavit as the ane offered. They ſaid that they laid no ſtreſs 
upon its being made by all the jury: if it could be made by all, 
upon the ſame principle it might as well be made by ſome. If 

any doubt had ariſen as to the meaning of the jury, if they had 


found a ſum inadequate to. the, value proved, the proper time for 
requiring an explanation was at the trial. It was too late now: 
ſuch a practice would be productive of infinite wiſchief: and 
it was better that the preſent plaintiff ſhould NT an igcofiveni- 
ence than that fuch a rule ſhould be introduced, | 


Role Siſcharged 


- 


Monday, Granuan and Others again Roszar so. 
Feb. 11th. 
Plaintis to- HE plaintiffs brought this action, at the Sutings after laſt 
a Term at Guildha/l, for money paid to the uſe of the de- 
being owners fendant under theſe circumftances :—The Trimmer privateer, of 
NN 4 which theſe plaintiffs and twe other perſons. of the name. of 
fendant of Grant were joint owners, during the. courſe of the laſt, war took 
. two prizes in conjunction with the Maidfone, agather privateer, 
aN TW of which the defendant. was owner, and which were condemned 
ſhared by in the Vice Admiralty Court of . Minorca, | In conſequence of 
pgreement. an agreement between the plaintiffs. and defendant to ſhare all 
them ; after- prizes, half of the. money arifiog from the Gale, was- paid to the 
| erty defendant's agent. Afterwards, on appeal to the King in coun- 
condemna- ci], the ſentence of condemnation. was reverſed, and the money 
rented, na decreed to be refunded to the appellants, with coſts, which was 
a N paid by the preſent plaintiffs alone, the other partners baving in 
with coſts, the mean time become bankropts (4), The ſentence of reſtitution 
| ai by Was awarded previous to the bankruptey; but the. report of the 
the plaintif, regiſtrar, aſcertaining the amount. of, the ae was not 


alone for a 
A, and 


() In the Admiralty court only the names of refiltution was anarded, the attachment 
af the owners. of the Trum pravateer ap- err 3 
Fenced; and ern AR | 
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75 . and the final decree, confirming the interlocutory decree 


of reſtitution, did not take place, till after. This action was 
op, ot to recover a moiety of the ſum paid by the plaintiffs. 
Buller, J. before whom the cauſe was tried, was of opinion, 
upon the objection being taken for want of proper parties, that 
the plaintiffs, having paid the money on account of a partnerſhip 
tranſaction, muſt be nonſuited, becauſe the other partners or 
their aſſignees were not joined; and directed it accordingly. A 


rule was obtained on a former day in this term to ſhew cauſe . 


why the nonſuit ſhould not be ſet aſide, upon the ground that 
thoſe other partners having become bankrupts before the pay- 
ment of the money, and conſequently before the cauſe of action 
aroſe, and not having contributed any thing towards the pay- 
ment of that ſum, and therefore not being in any degree damni- 
fied, there was no occaſion to ox their names or thoſe of their 
aſſignees in this action. 

Bower and Baldwin ſhewed 5818 by obſerving ſhortly, that 
all the perſons; as well the Grants. as the preſent plaintiffs, were 
owners at the time the capture was made of the veſſels in queſ- 
tion, and continued joint owners when the expences were in- 
curred for which this action was brought. It was a partnerſhip 
tranſaction; and the defendant was as much reſponſible to thoſe 
other partners as to theſe plaintiffs. Their having become 
bankrupts could not preclude their right of action; and there- 
fore their aſſignees, who now ſtand in their place, ought. to have 
deen joined. No argument could make the caſe clearer man the 
bare ſtatement of the facts. 

Bearcroft, Erſkine, and Park, admitted the 5 of the de- 
fendant's objection, if the action had been brought merely to 
recover prize money which had been paid into the hands of the 
defendant 3 but contended that it did not hold in this action, 
which was brought to recover money which had been paid by 
theſe plaintiffs alone for the uſe of the defendant, becauſe they 
are the only perſons who have been in any wiſo damnified by 
having expended ſo much money out of their own pockets. To 
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GRAHAAu 
and Others 
againſt 
RoBERTSON. 


what purpoſe then ſhould the aſſignees of the bankrupts be 


made co-plaintiffs, when their eſtate has not been injured at all 
by the payment of any money ? The only. Principle, as appears 
from Bro. Abr. tit. Joinder in Action, for joining plaintiffs in 
an action, is becauſe they have a joint claim; but the bankrupts 
hays. no claim on any part of the ſum which it is the object of 
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1788, the preſent action to recover; and if they had been joined with 
— the preſent plaintiffs, neither they nor their aſſignees would 
. have been entitled to retain any part of the ſum recovered. 
nt When this caſe was before the Chancellor laſt year, and the 
RonexTSOX. preſent plaintiffs petitioned his Lordſhip to permit them ta 
prove the bankrupts' proportion of the loſs upon the reſtitution 
under their commiſſion, his Lordſhip refuſed the application, ſay- 
ing that the determination of the Privy Council was only in the 
nature of an interlocutory judgment; and ſaid that he would not 
permit the plaintiffs to prove their demand, unleſs it could be 
ſhewa that upon an interlocutory judgment previous to a bank- 
ruptcy, and an aſſeſſment of damages afterwards, the creditor 
had been allowed to prove ſuch debt. So that if the aſſignees are 
entitled to any ſhare of -the money to be recovered from the de- 
fendant, theſe plaintiffs, who are the only perſons damnified, will 
be left without any redreſs whatever as to ſuch proportion. 
: AsHHURST, J. -I am of opinion that this nonſuit is right. 
There is one deciſive anſwer to all that has been faid on the part 
of the plaintiffs. Either this money was paid by them on the 
partnerſhip account, or not ; if it were, then the other partners 
who are become bankrupts,-or their aſſignees, ſhould have been 
joined. If it were' not paid on a partnerſhip account, then it 
ſtands as a ſeparate payment by each individual of the plaintiffs ; 
and then the ſum demanded muſt be recovered by each in a ſe- 
parate action, they not being partners guoad this tranſaction. 
So that in either caſe the action is wrongly conceived, 

GROSE, J.—I entertained ſome doubt at firſt; but I am now 
clearly of opinion, for the reaſons given by my brother Aſbburſi, 
that this action is improperly brought; and I am further con- 
firmed in this idea from what fell from the plaintiffs* counſel 
relative to the plaintiffs petitioning the Chancellor to be ad- 
mitted to prove the proportion under the commiſſion, for this 
is a clear acknowledgment by them that the payment in queſtion 
was made on the partnerſhip account. And therefore the action 
muſt be brought in the name of all the partners. Bat if that 
were not ſo, then each individual muſt bring a ſeparate action 
for what he actually advanced. Therefore guacungue vid datd 
the nonſuit was right. . 

Rule diſcharged. 
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The Kine again} Earton®., 


ALDWIN had moved to quaſh a return of a juſtice of 
peace to remove a conviction on the Deer Act (a); which re- 
turn was that the defendant, after the conviction, having entered 


into a recognizance to try his appeal at the next quarter ſeſſions, 


he the juſtice had returned the record of the conviction to the 


ſeſſions, where it was filed of record, but he had annexed a copy 
to the writ. It was contended that the original ought to have 
been returned. 

Per Curiam. This return is ſufficient; for upon the de- 
fendant's entering into a recognizance- to try the appeal, it was 
the duty of the juſtice to return the original record of the con- 
viction to the ſeſſions: and beſides, a certiorari in this inſtance 
was improper, the party having appealed to the ſeſſions, and 
thereby made his election according to the terms of the act. 
And indeed where an act gives a general form of conviction, as 
in this inſtance, the party can have no benefit from a certiorari, 
becauſe the proceedings or examinations need not be returned, 
but the conviction only, which, being general, cannot exhibit 
the error on the proceedings. And 
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Wedne/day, 
Nov. 28th, 


1787. 
Upon a cer. 


tiorari to re 
move a con- 
viction by a 
juſtice of 
peace on the 
Deer Act (16 
Geo. 3. c. 30) 
a return that 
the record is 
returned to 
the ſeſſions, 
and that a 
copy is an- 
nexed to the 
writ, is ſuffi- 
cient. 
Juſtices ought 
in all caſes to 
return con- 
victions to the 
ſeſſions, whe- 
ther an ap- 
peal lies or 
not. 


BULLER, J. added That a juſtice of peace ought in every 


inſtance to return a conviction by him to the ſeſſions, whether 
the party appeals or not, or whether an appeal is or is not 
given, that the Crown may not be deprived of its ſhare of for- 
feitures. 


Rule diſcharged. 


{s) 16 Geo. 3. Co 30. 


This caſe was omitted by accident in the Reports of laſt Michaelmas Term, to which 


it properly belongs. 


Lord Mansriz1 was not able to attend the whole of this 
| Term. 
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Court of KIN G's 


| IN SEEM 


1 N 


Eaſter Term, 


ARGUED and DETERMINED 


E N C E, 


10 the © Torenty-Eighth Year of the Reign of Gronoe III. 


Yaumon and Others, Aſſignees of, Eura ru Trim, 
ot 34472154 8 Ep png ahh (cor oh HANSON. 


1 


' 


Saturday, 


April 12th, 


88. MPSIT for money; had and 1 Plea the 
general iſſue... 


; At the trial of this cauſe be beer Buller, J. -at the — of. 


of laſt term at Guildball, the plaintiff. was nonſuited. On a 


motion for a rule to ſhew cauſe why the non-ſuit ſhould not be 
ſet afide; and a ne trial granted, the facts appeared to be theſe; 


the defendant had received 1090 1., being the amount of a draught 
drawn in his favor for a bond: fide debt by the bankrupt on 


Meſſrs. Hankeys,” her bankers, which money was received by 
the defendant after notice of the bankruptcy. 
after laſt Trinity term the plaintiffs had recovered a large ſum 
againſt the Hankeys for money belonging to the bankrupt 
received by them, in which action they attempted to ſet off 
this as well as ſeveral other ſums which they had paid on the. 


At the Sittings 


bankrupt's account: but, ' it appearing; that they had paid thoſe 


ſums with-full Inge of the PEA the ſet- off was 


diſallowed (a). 


 Erftrne, Piggett; and Gibbs, in 


4? 


| (a) Fide Vernon 2 ante 115 


4 


* 
i. 


Appen of the madtion, i con- 
tended, - »firſt; that inaſmuch-as the defendant had received the 
money _ . with knowledge of the merge be: 


was 


When the 
aſſignees of 
a bankrupt 
have recover- 
ed a ſum of 
money from 
the bank- 
rupt's bank. 
er, received 
by him and 
paid over to 
a creditor of 
the bankrupt 
with know- 
ledge of the 
bankruptcy, 
they cannot 
recover the 
ſame ſum 
from the cre- 
ditor, though 
he received 
it after no- 
tice of the 
bankruptcy. 
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1788. was not entitled to retain it. And, ſecondly, hat no one could 


— recover it back but the aſſignees. As to the firſt, it could not 
Vzxxox be contended but that the defendant would have been liable if 
the aſſignees had originally brought the action againſt him: 
Hanses. but it was ſaid at the trial that they had recovered this ſum 
in the action againſt the Hankeys, and therefore they could 
not recover it in this againſt the defendant. But inthe 
firſt place the aſſignees have not yet received that ſum, the 
defendants in the firſt action having filed a bil in; Chan- 
cery praying to be relieved from the effects of the judg- 
ment; ſo that though they have obtained judgment, they have 
not yet taken out execution. Beſides, the ſum which they re- 
covered in that action was money received by the Hankeys on 
the bankrupt's account, and not money which they had paid after 
notice of the bankruptey. And it cannot be material to: the 
defendant in this action to conſider what ſums the plaintiffs 
have recovered againſt the Hankeys, if tt-appear-that-the-defend= 
ant has money in his hands belonging to the bankrupt, which 
| he received after notice of the bankraptey! And the defend- 
ant's having been paid / by a draught drawn by the bankrupt in 
his favor, it is the ſame as if the money had been aQually paid 
by her tb hi. "Setondly, ne one but the: plaintifis can main- 
- _ tain this action to recover from the defendant that fum which 
he is not entitled to retain. It woulSibe ancanſwer to an action 
| br6vght dy the Hanleyt to ſay that they Hud paid tiris ſum not 
on their own! account; bat on the bankrupt's. Suppoſe the 
5 —— inſtead of being dabtors had been; ereditons, of 
the banlerupt, and had advanced this ſum of moscy o the 
daefendant ou the credit of the bankrupt, the defendant havs 
Mg notice of the bankruptcy; thete could! be no daube but 
that the aflignees could have recovered that ſum from the de- 
fendant: then the circumiſtance; of the Hanleys being debtors 
to the eſtate of the bankrupt, and having been compelled by 
an action brought by the aſſignecs tu payſ over that ſum ta the 
ambunt of which they were the bankrupt's debtors, cannat vary 
the gueſtipn in this action as againſt thi pre ſent defendant, be- 
cauſe they anfivcred the Hankrupt s draught out off the offoctscof 
the aſſignees, knowing of the bankruptcy. And it is toe oh- 
ſerved that both theſe actions diſ- aſſiti the payment. made by 
the Hunhoyo: it might perlia ps have erm differatit if the plain- 
tiſſs. Rad affrruaed the payment W 2 and n 
a diſafficm it in rr the other. 8 " 
N Th 


IN THE/TWENTY-EIGHTH YEAR OF GEORGE II. 


\ + Tho: Count were of opinion that the counſel for therplainriffs 
had. not laid a ſufficient ground: before nem to gr 12 230 to 
grant a rule to ſhew cauſe ; and | 

| ASHHURST, J. faid, it is admitted very LOO that the 
plaintiff cannot affirm and diſ- affirm the ſame tranſaction : 
then try this queſtion by that teſt. This was no ſpecific' mo- 
ney of the bankrupt. paid. to the defendant; - it was only à pay- 


had, prior to that, received large ſums of money belonging to 


the bankers. for all the money received by them on the bank- 
rupt's account, againſt which demand they offered t ſet off 
this as well as ſeveral other ſums which they had paid on ac- 
count of the bankrupt ; ; to this the aſſignees objected, inſiſting 
that thoſe payments were made with their own money, and not 
with that of the bankrupt. But in the preſent, action they ſay 
it was a payment with the money of the bankrupt; and, the 
defendant having received it with knowledge of the bankruptcy, 
they indi that they have a right to recover it back!” It has 8 
been attempted to be diſputed but that the defendant w 
bond fd, creditor of the bankrupt ; 48d 4 payttient y Ude 
him, although with notice of the bankruptcy,” would have 
been good as againſt all perſons but the general oredtors. If 
therefore he does no injury to the creditots, he does. not hold 
it againſt conſcience... The bankrupt's eſtate has not been in- 
jured at all by this payment; ;. for the aſſignees have already re- 
ceived this ſum from the Hankeys ; then they lay that they 
have a right to bring this action againſt the defendant, becauſe 
otherwiſe the, Hankeys cannot recover it back. But the Hanke 


right to recover it back. But that is immaterial as far as it 
reſpects the aſſignees; they are now interpoſing between two 


0 concern. 211 * THIF: 


\ BuLLER, ].—The gpl. 8 now. "brinns the, e 15 


ed. Lam clearly of opinion that it cannot. At fitſt the plain» 
ffs 1 70 an.. © Rn whether. they would bring this action 
againſt, the Hank * 5 this defendant. Suppoſing no aQipn had 
been brou 
e che ground that; the payment by the Ae lr "ay 


6.234 
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ment in the common coutſe of buſineſs by her 'bankers, who 


the bankrupt. The plaintiffs firſt brought an action againſt 


paid this ſam knowing of the bankruptcy, and perhaps have no 


creditors.i in a caſe in which the general Por: of , creditors wack: | 


wheber this action againſt | the preſent defendant can be ſupport· 


ught againſt the Hanes, this. adian might, have been 
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1788, 2 payment by theit agent, whoſe acts they -woutdeti21/ "I 
adopted. But in the former action, which was brought againſt 
. the Hankeys, they inſiſted that it was no payment on their ac- 
an, count, and that it was void. They cannot therefore now be 
Han": permitted to wy! cd the 5 was ru ror on Ow" ac- 
count. 23G) 
Grove, J —This Aion is bel on babe 1 7 that the 
defendant bas received money from the Hankeys belonging to 
the aſſignees. But when the plaintiffs brought the former ac- 
tion, they denied that the payment had been made by the 
Hankeys on their account; and 1526 thall not now os 3 


to ee it. 
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A HIS wasa rule calling onthe Biſhop of Eo Fa case 7 
1 a2 mandamus ſhould not ifſue, directed to him, command- 
ing him to appoint one of the two perſons, namely, the Reverend 
George Borlaſe and the Reverend Fraucis Barnes, elected, nomi- 
nated, and preſented io him by the Fellows of Peterboufe College, 
Cambridge, to be maſter of the ſaid college. It was agreed by 
the counſel on both ſides that the biſhop and the profecutor 
ſhould acquieſce in the wt tho court on ang. een 
the rule to ſhew cauſG. 
It appeared from the Adee filed on * ade, ws from 
the ſtatutes and extracts from the college regiſter annexed there- 

| to, that the college was founded in 1284, by Hugh de Baljham, 

biſhop of Ely, by a charter of foundation, recited and con- 

firmed by a charter of king Edward Iſt. in the thirteerith year 

of his reign ; that the founder directed the perſons to be main- 

5 tained on the foundation to be for ever ſtiled The Scholars of 
the Biſhops of Eh, which is the name of the ſociety inſcribed 

round the common ſeal of the college at this day. That Simon 

de Mantucute, the Seventh Biſhop in fucceſſion from the found- 

er, gave a code of ſtatutes about the year 1344. by which and 

other" ſtathtes given by bis" ſucceſſors in the ſee, as reviſed and 

altered by 1 the'commiſſioners'for viſiting the univerſity of Com- 

3 in the teigh of Edward Fith. "OG had ever Hner 
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IN THE TWENTY- EIGHTH YEAR OF GEORGE HI. 


been governed (a). 
| ſons on the foundation, being the number mentioned in the 


(8). ſtatutes, conſiſted of a maſter and fourteen fellows, ſome- 
times called perpetual ſcholars, eight poor ſcholars, and two 
bibliotiſts. That there had been other fellowſhips and ſcholar- 
ſhips annexed at different times and by different benefactors, 
but theſe had never been conſidered as conferring on thoſe who 
held them any privileges (c) as members of the ſociety, It 
further appeared that the maſterſhip of the college becoming 
vacant on the 14th of Auguſt 1787, by the death of Doctor Law, 
biſhop of Carliſle, the ſenior fellew of the college, the day after 
ſuch vacancy was notified to him, cauſed a ſchedule to be 


the college hall, appointing zift of September next for the 


tion, the Reverend George Borlaſe, B. D. and fellow of the 
college, the Reverend Daniel Longmire, B. D. who had been a 
fellow of the college, and had vacated his fellowſhip by the ac- 
ceptance of a college living in the year 1776, but who had con- 
tinued to keep his name inrolled on the boards of the college, 
and the Reverend Francis Barnes, B. D. and vice-provoſt of 
King's College Cambridge, who had neyer been a member- of 
Peterbouſe, offered themſelves candidates for the maſterſhip. 
[For the qualifications of the candidates, method of election, 
and return to be made to the biſhop of Eh of two perſons in 
order to his appointing one of them to be maſter of the college, 
ſee the ſtatutes.] It further appeared that at the time of the 
election there were twelve inſtituted fellows upon the founda- 
tion, and two who were in their year of probation, and conſe- 
quently not entitled to vote. That on the day appointed for the 


It further appeared that the number of per- 


affixed for twelve days together upon the moſt public door of 


election of a new maſter. On the day appointed for the elec- 


(a) Two perſons ſwore that they believed 
the founder gave ſeveral ſtatutes for the re- 
gulation of his college ; but none ſuch were 


produced on either ſide, neither had any 
been known to exiſt for ſeveral hundred 


preamble to Simon de Montacute's Statutes, 
(quod vide) that none had ever been given 
by the founder, or at moſt very imperfe& 
NF which is probable, as he died within 
two years after the endowment in 1286, 

in which year, 8 8 to the TO of 
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years. Indeed it ſhould ſeem from the 


5. John de Kirkeby was conſecrated biſhop 
of the ſee. 

(5) There are proviſions in Simon de Mon- 
tacute's code (vid. ſtat. de numero ſcholarium) 
for encreaſing the gumber of ſcholars on the 


old foundation, the revenues thereof 


would at any time admit of the augmenta- 
tion; which was to. be made with the conſent 
of the biſhop of Ech far the time being. But 
no ſuch encreaſe had ever taken r N 
in one inſtance ſeveral years ago. 5 

(c) Probably on account of ſome ter 


1 in the reſpective n of annexation. 


. 70 election, 
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eleddion, eleven of the inſtituted kello ch allemibled it in the 8780 
and proceeded to the election according to the forms preſeribed 


The Kine by the ſtatutes, all of whom nominated the ſaid George Borlaſe; 


againſt | 
The Biſhop 
of ELy. 


eight of them nominated Francis Barnes, and three of them 
nominated the ſaid Daniel Longmire. That neither the ſenior 


fellow of the college nor Mr. Longmire were informed or knew 


that the ſaid Francis Barnes was to be a candidate, previous to 


the day on which the election came on. It further appeared 
that the ſaid ſenior fellow, upon the majority of votes being de- 
clared to be in favor of the ſaid George Borlaſe and Francis 


Barnes, did pronounce, them to be nominated and elected by the 


fellows of the college to be preſented to the biſhop of Ey; 
that accordingly, on the ſame day letters under the common ſeal 
of the college were made out in teſtimony of the election, no- 
minating and preſenting the ſaid George Borlaſe and Francis 
Barnes to the biſhop of Ely, requiring him to appoint one of 
them to be maſter of the college, and do that which to his office 
therein did belong; and that the ſaid letters were delivered to 
the biſhop of Ely on the zd of September by two of the fel- 
lows of the college. That the ſaid two fellows at that time 
requeſted the biſhop to make an immediate appointment, in form- 
ing him that they came prepared with every neceſfary inſtru- 
ment for the purpoſe. And that the two perſons elected were at 
hand, and that the preference of the fociety was in favor of the 
faid George Borlaſe. That the biſhop was thereupon induced to 
make ſome enquiries touching the election, and why a perſon 
from another college had been elected and returned to him, and 
whether there was any other perſon of the college qualified 
deſides the aid Gearge Borlaſe, and was informed by one of the 
fellows aforeſaid that there was ho other fellow qualified, except 
the ſaid George Borldſe, among themſelves ; and that they had 
obeyed the ſtatutes. That the biſhop, conceiving that he 
could not properly diſcharge his, duty as vifitor of the college 
without maturely conſidering the ſtatutes thereof, declined at 
that time to appoint eithet of the two perſons ſo nominated to 
him. It further appeared that on the 8th of September follow- 
ing. (five days after the return wWas preſented to the biſhop) 
Mr. Langmire avd allo. Francis Dawes, the ſenior fellow of the 
college, roprefented' in writing to the biſhop that Mr. Long- 
mire was a candidate at the late election; that he had three votes 
in his favor; that he was qualified according to the ſtatutes for 
WADE | . 5 the 


IN THE wr rb. Flor YEAR OF Sr dE 1 


the Maſter ip, bad ever ceafkd tö be u member of the college, 
although his fellowſhip had been vacated by the acceptance of 
a college living, and that he did contelve himfelf fully within 
the weaning of the preference given by the ſtatutes to perſons of 


the ſaid college or houſe over ffrangets, to the intent that the | 


biſhop of Eh, as viſitor of the college, might take cognizance 


of Mr. Longmire's caſe, and of the right he ſuppoſed : himſelf to 


Have to be nominated by the college in preference to Mr. Barnes. 

It further appeared from the affidavit of the biſhop of Ely that, 

on maturely conſidering the ſtatutes of the edegs, he obere 
Mr. Longmite entitled to fuch preferthce claimed by him ; that 
the return of Borlafe and Barnes dt being in bis judgment made 
agreeably to the fatutes of the college, he declared, as he conceiv- 
ed he had a right to do, rhe Jame to be null and void, and by vir- 
tue of the authority given to him by chr ffatutet of the college, and 
as viſitor thereof, on the ꝗth of October following be appointed 
Mr. Longmire to be maſter of the rollege by an inſtrument under 
his hand and epiſcopal ſeal ; and tbat hr conceived the right of 
exponnding and conſtruing the ſtatutes of the college to Belong 
wholly ro Bim as vifftor thereof, That in conftraitg them in the 
manner he did with reſpect to annulliag the teturn and the ap- 
pointment of Jongnire, be Bad fulfilled rhe intention of the foun- 
der f the tollege, and faithfully Hijeharged bis duty a vifitor 
thereof. The biſhop ef Ely feat his mandate dated Ocoler gth 
1788 under his epiſcopal ſeal to the college, thereby command- 
ing Mr. Dawes, the ſenior fellow, and all the other fellows, to 
admit and induct Mr. Longmire into the maſterſhip; in obedi- 
ence to which mandate Mr. Datbet did, on the following day, 

in due form and manner, admit Mr. Longmire into the real and 
actual poſſeſſion of the maſterſhip, having firſt adminiſtered to 
him the proper oaths in the college hall. 

The biſhop of Bl, previous to his appoititment of Mr. Long- 
mire to the maſterſhip; trathely, on the 27th of September 1587, 
ſent a letter to the fellows of the college; in which he ſubſerib- 


alis, „On the ſtrifteſt inveſtigation of the ſetiſe of your ſtatutes, 
* and the moſt candid-refererice of your conduct on that occafion 
tothe directions preſeribed by them, I find it indifputably to 
* ſtand it (expreſs contradiction to them. You have gohe Gut 
of your ou ſociety in ſeatek of à perfon qualified to be your 
15 eons aud have n., tetarned him to Your vifitor as 
| * ſuch 
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ed himſelf theit Friend and Vitor, and in which he faid, iner 
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10 fach; notwithſtanding the poſitive directions of your 1 


« chat the members. of your college | ſhould bave the preference to 


« all other candidates, and whilſt at the ſame time you knew there 
« were ſuch who offered themſelves. For theſe reaſons, and on 
this ground, it is my duty to declare your method of conductipg 


s the election for your vacant maſterſhip unſtatutable, and your 
return of the perſons ſo elected null and void; and as I am en- 
« titled by this irregular and unſtatutable election, which in its 
ct effef in 4 nu Uity by - your not having within the time limited 


« agreed upon the return of two qualified perſons, I do in this 
„ manner inform you, that I ſhall with all convenient diſpatch, 
* and the fulleſt attention to your credit and intereſt, proceed 


** toexercile this devolved authority for this turn, by the appoint- 


«© ment of the Reverend Mr. Longmire, B. D. to be your maſter, 
© who was educated i in it, and formerly fellow of it, and who 
« offered himſelf a candidate on the election, and by baving continu- 


* ed lis name in the books ts yet a member of hour houſe.” On the 


3d of October, Mr. Borlaſe and two other fellows, in a let- 
ter to the biſhop, expreſſed a concern that an act of the 


ſociety reſulting from a conſcientious. regard to the ſtatutes, 


and agreeable to the ſtatutes of the college on former occaſions, 
ſhould be adjudged by the biſhop repugnant to their duty, and 
requiring to be annulled by his lordſhip's viſitatorial power. And 
on the ſame day thoſe three fellows formally proteſted againſt the 
biſhop's appointing Mr. Longmire, ſuch appointment being in 
their judgment contrary to the ſtatutes of the college, and con- 
trary to the ſenſe and practice both of the e and of the 
viſitors thereof in former elections. 

It alſo appeared that Mr. Longmire was admitted and ile 
on the matricula or roll of the college near forty years ago; and 
that ſuch perſons, who were ſo admitted and inrolled on the ma- 
tricula of any college, were in the common and accepted 
language of the Univerſity, and of the ſtatutes of the ſame, ſaid 
to be of ſuch college, and conſidered as belonging . thereto. 
That ſoon after Mr. Longmire's admiſſion he was appointed a 


bibliotiſt on the old foundation; that in 4749 he took his de- 


gree of bachelor of arts, whereupon he ceaſed to be a bibliotiſt, 
and to receive the emoluments of that place. That it was 
the cuſtom. of the college, when any of the poor ſcholars or 
bibliotiſts took the degree of bachelor of arts, to admit others 
in their room; and that tack dee of arts as thought they 
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might. be deemed fit for fellowſhips kept their names upon the 


boards, and they were always conſidered as being entitled under 


the ſtatutes of the college to the ſame privileges in reſpect of The "ag | 
their being elected fellows, as thoſe who were in the actual The Biſhop 


poſſeſſion of ſcholarſhips at the time ſuch fellowſhips were to be 
filled up ; whereas thoſe bachelors in arts, who had taken their 
names from off the boards, were always conſidered as having 


reſigned all pretenſions to any fellowſhips. That Mr. Longmire 


was in 1751 admitted into a fellowſhip of the college. That upon 
his accepting a college living of the annual value of about 2001. 
in 1775, he vacated his fellowſhip the following year, when his 
name was taken from the board on which the names of the fel- 
lows are written, and placed upon that on which the names of 
the fellow commoners, and other perſons independent of the 


foundation, ſtand; on which board it continued inſcribed till 
the time of election. That the uſage of the, college was for 
one of the ſcholars to beappointed, among other things, to write, 


the names of the members of the college on two boards, and 


when theſe names were written over afreſh, which was uſually. 


done once a-year, the name of the perſon whoſe fellowſhip be- 


came vacant was, of courſe, without. any order for the purpoſe, 


removed. to another part of the board, by which means the 
names of all the fellows ſtood together. All perſons who keep 
their names upon the boards contribute to the ſalaries. of the 
| principal officers of the college, and to ſeveral of the common 


expences thereof. Whenever a perſon vacates a fellowſhip in 


any college in the univerſity, he is allowed, as a matter of 
courſe, to continue his name on the boards; and it is alſo uſual 
to allow perſons whoſe names have been entered on the boards 


of any college to transfer their names to the boards of any other 


college. That it is a cuſtom in the univerſity of Cambridge, to 
admit no one to vote in the univerſity ſenate, unleſs ſuch-perſon 
ſhall be of the degree of maſter of arts, or other ſuperior degree 
therein, and alſo unleſs the name of ſuch perſon ſhall appear to 
be entered upon the boards of ſome college or hall in the uni- 
verſity, or he be one of thoſe called Commorantes, in Villd. 


That ſince Mr. Longmire ceaſed to be a fellow of Peter houſe, 


he- has always exerciſed ſuch right of voting, which he could 
not have enjoyed if he had at any time ceaſed to be a member of 
or to belong to the ſaid college, not being one of the Commoran- 
zes in Villd, nor ever having entered his name on the boards of any 
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1768. otper 66886; le futther appedred chat | Mr Epe. had 
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e 
The Biſhop 


of Err. The obig ſtatutes were annexed to the gde ts 1 in mög- 
port of the rule; 

Simon, permiffione divita Elenffs epiſcopus, dilectis filiis, 
magiſtto, et feholaribus domus noſtræ Sancti Petri, Cantabrigie, 
ſalutem, cum benedictione et gratif 7% CB. Paſtoralis 
otficii debitum exigit, ſuadet pietas, et depoſtit ratio naturalis, 

ut piæ prædeceſſorum voluntates, et ordinationes canonics felicè 
inchoatæ principio, et nequaquam perfectæ, quibus animarum 
ſaluti conſulitur, et publica procuratur utilitas, pauperumque 
ſcholarium in literarum ſcientis proficere volentium ſabvenitur, 
indigentiæ fine debito (reQo juris tramite) concludantur ad 
Chrifti laudem nominis et honorem. Cum itaque recolendæ 
memoriæ dominus Hugo de Balſbam, predeceſſor noſter, dudum 
Elienfis epiſcopus, pio ductus affectu et Spiritus Sancti gratii, 
ſicut noſtra tenet fiducia, illuſtratus, animæ ſuæ ſaluti cupiens, 
dum in hac valle lachrymarum viveret, ac pauperibus in lite- 
rarum ſcientia proficere volentibus de congraz ſuſtentationis 
preſidio, pro viribus ſalubriter providere, quandam domum five 
collegium (a) pro bono publico in univerſitate noſtri Cantabrigiæ, 
de conſenſu domini Edvardi, Dei gratia, tunc regis Angliæ, ac 
dilectorum filiorum prioris et capituli noſttæ eceleſiæ cathedra- 
lis, concurrentibus omnibus quæ in hic parte requirebantur de 
jure, de novo conſtruxit; quam vel quod, domum Sancti Petri, 
feu collegium ſcholarium epiſcopi Plienfis, Cantabrigiæ, voluit 
nuncupari, et eam dotavit, et in aliquibus ordinavit, prout 
ture potuit, fed non ficut propoſuit et voluit, (ut accepimus) 
fi ſuo non obſtitiſſet propoſito ſors humana, in qua, unum ma- 
giſtrum eſſe voluit, et tot ſcholares, quot de bonis ipſius domus 
poterunt, prout jura ſuadent, congrue fuſtentari, Et cum 
conſideratis et attentis poſtea ejuſdem domus facultatibus, com- 
pertum eſſet et ſit quod facultates ejuſdem domus vix ſuffice- 
rent, et adhuc ſufficiant, duntaxat pro ſuſtentatione etiam 
multum tenui quindecim perſonarum, ejuſdem predecefforis 
noſtri voluntas extitit, et eſt noſtra, quod una earundem per- 
ſonarum magiſter eſſet perpetous, et fit domus noſtre prædictæ, 
et cæteræ quatuordecim perſons ſcholares ale perpetui ot 


| | (a) Ir is to he obſerved that the word au/a is uſed in the old "fatates of the college 
| inſler d of collegium. | 

ſtudioſi, 
| 
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ſtudioſi, inſiſtentes ſtudio literarum: quodque ſtatus domus, ac 
magiſter et ſcholares hujuſmodi ordinarentur, quatenus poſſet 
commode. Nos igitur Simon, epifcopus ſupradictus, piis præ- 
deeeſſaris naſtti predicti veſtigiis iphærentes, et ad præmiſſa 
dabitæ conſiderationis oculos erigen tes, callegium ſupradictum 

utpate licitum et honeſtum, et a jure probatum, cpncurrenti- 
bus omnibus quæ in hac parte requirantur de jure, ex cert 
ſcientià approbamus,. et tenote preſentium confirmamus, et ad 
petitionem/carundem magiſtri et ſcholarium ſe et domum eandem, 
in forma ſubſcripts ſubmittentium, ad ordioationem corundem, 
invocata Spiritus Sancti stati, procedimus, prout inferius anna- 
e (4%. 


De Pra ſectione et Qualitate Magiftri (6). 


N Statuimus, ordinamus, et etiam definimus, ut dictæ domus 
ſive collegii noſtri, et ejuſdem ſcholarium five ſociorum, diſ- 


cipulorum, omniumq; miniſtrorum, quocunq; appellantur no- 


mine, fit unus gubernator, qui magiſter ſeu cuſtas domus Canta- 
brigiz nuncupetur; vir providus et diſcretus, ſacræ theologiæ 
doctor, aut ad minimum in eadem facultate baccalaurcus, in- 
ſpiritualibus et temporalibus citcumſpectus, atque morum hone-' 
ſtate præclarus; qui quidem ad hunc modum infra deſceriptum 
ipſius magiſtri qui nunc eſt, vel eorum qui poſtea futuri ſunt, 
ibidem officio per ceſſionem, vel mortem, ſeu alio quovis modo 
legitimo deinceps vacante, cligatur et deſignetur. In c:jus vero 
electione, boc imprimis obſervari volumus, ut ipſius domus atque focia- 
rum ejuſdem ſemper ratio habeatur ; ut hi, fi gui inter eos ad hoc mu- 
nus obeundum inventantur idonei, ceteris praferantur : fin bujuſmodi 
in domo"nulli extiterint, tum aliundè aſſumantur. Deinde, ut 
etiam pro magiſtri officio ſimul domino Elienſi epiſcopo præſen- 
tandi eligantur, quorum unus ſit ex boreali, alter ex auſtrali, 
parte Angle, ita nimirum diviſæ, et in ſuos comitatus diſtri- 
W ut antiqua domus ne eee 


(a) Thefollowing ads were inforted in commiſhoners for vilting the univerſity of 


the preamble to the old ſtatutes ; ** ſecun- 

dum quod magiſter et ſcholares aulæ ſcho- 

2 de Merton, * diſcretius 4 
nantur.“ 3”, 

(6) This ſtatute i is not one of Simon de Mon- 


n but + AG her been en by the 


Cambridge in the reign of Edward the Sixth. 
This ſtatute as well as the next, Ds elecblone 


magiftri, (which was given at the ſame time) 
are in ſome meaſure founded upon the old 
ſtatute De nominatione magifiri, which was 


one of Simon de Montacuir's, Vide poſt. 
een 


CASES IN BASTER TEAM 
Tre Ling 0,0 De Eleftione Magiſtri. 


again | 333 10 1 N "x 
The 1 e Statuimus et volumus ut quoties hic magiſtratus vacaverit, 
tum proximo die poſteaquam ea res inciderit, ſenior ſcholaris 
omnibus ſcholaribus qui domi fuerint convocatis rem aperiat ; 
ſed et ſchedulam, quæ diem et horam eleQionis novi magiſtri 
contineat, publicitus oſtio aulæ magis frequentato affigi curet 
per duodecim dies continuos, quo dierum ſpatio volumus ex- 
pectari cæterorum ſociorum, fi qui tune abfuerint, acceſſum; 
neque enim aliter eos opportebit admoneri, five de vacatione five 
de electione futuri, Tranſacto igitur die duodecimo, mane 
Circiter horam octavam die electionis ſocii ſimul ef diſcipuli cuncti 
congregentur in ecclefia, illicque, precibus ſolemniter et devote 
celebratis, ſtatutum ſuperius de præfectione et qualitate magiſtri 
publice legatur, deinde cæteris omnibus, preter ipſos ſocios, exclufir, 
| ſenior ipſe, primum inſpectis et tactis ſacro-ſanRis Dei evangeliis, 
juramentum his verbis conceptum præſtabit; . Ego N. N. 
Deum teſtor et hæc ſana Dei evangelia me in electione ma- 
5 piſtri jam celebranda, tenorem hujus ſtatuti nuper lecti fide- 
liter et fincere ſervatutum, et illos tantum pro magiſtro futuro 
% nominaturum et præſentaturum, quos hoc ſtatutum ſignificare 
* et deſcribere mea conſcientia judicabit, omni illegitimo affectu 
* timoreq; et odio poſthabitis.” Quod juramentum et cæteri 
omnes ptæſtabunt, alter poſt alterum, ordine quiſque ſuo, et 
eandem juramenti formam, quoties electionem ipſam aggredi- 
antur, a ſingulo quoque, ſocio preſtari volumus. Poſtquam 
hujuſmodi juramentum ab unoquoque ſociorum preſtitum 
fuerit, volumus, et ſtatuimus, ut ipſe ſenior. ſcholaris et duo fibi 
ordine proximi tum in academia præſentes ſcrutinio'prefint,, et 
tam ſuum quam eligendorum nomina ipfi primum in ſingulis 
ſchedulis ſcribant, quas, cæteris videntibus ſociis, ſeorſim ſuper 
menſam ſeponant, deinde cæteri per ordinem ſinguli ſocii ſuum 
et eligendorum nomina ſimiliter in ſehedulis ſcribant, eaſque tribus 
illis ſociis tradunt ; quod fi tunc per viam Spiritus Sanfi omnes 
concordibus animis in duos aliquos hujuſmodi viros conſen- 
ſerint, quales in ſtatuto ante lecto deſcripti ſunt, aut ſi major 
pars eorundem ſuper aliquibus hujuſmodi conſenſerint, volumus, 
ut lectis primum per juniorem in ſcrutinio publice ſingulorum 
ſuffragiis, per ſocium maxime ſeniorem ad magiſtratum electi 


pronuncientur, Quo demum facto, volumus item, ac ſtatuimus, 
| 2 ut 
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ut coſdem duos, abſque ulla juris ſoletnnitate, aut longiori ex- 
pectatione, domino Eienf e piſcopo, qui pro tempore fuerit, dictæ 
domus patrono, ſede plend, vel ea vatante, cuſtodi ſpiritualitatis 
epiſcopatus Elienfis, nominent et præſentent; ſuis Iltteris ſigillo 
communi domus in teſtimonium Ggillatis, guibus intra ſerip- 
tis adbiberi volumus plenam fidem : epiſcopuſque Elienſis, ſede 
plen, vel, ei vacante, cuſtos ſpiritualitatis prædictus, unum de 
duobus hiſce nominatis et præſentatis, quem magis utilem in- 
tellexerit, dictis domui et ſcholaribus præficiat abſque mori 
in magiſtrum, ne domui et ſcholatibus diſpendium aliquod in- 
ferat longa mora, Qui fic præfectus eiſdem domui et ſcholari- 
bus in eidem domo commorantibus ejuſdem domus œconimis, 
et ballivis, ac omnibus miniſtris aliis quocunque nomine 
cenſeantur, quoad exteriotem et interiorem adminiſtratio- 
nem ſeu. regimen. deputatis, præmineat atque ptæſit: omneſque 
tam ſcholares quam miniſtri alii dictæ domus intra et extra ipſi 
magiſtro tanquam ſuperiori domus in licitis et honeſtis obediant 


et intendant. Et ut libentius et devotius hæc facient, dictus 
Elien. epi ſoopus, qui pro tempore fuerit, vel alius qui magiſtrum 


præfecerit, ut eſt dictum, prædictis ſcholaribus, œconimis, balli- 
vis, et miniſtris aliis dictæ domus, ſuis injungant literis patenti- 
bus ſigillatis, quod dicto magiſtro in licitis et canonicis obediant, 
[vt premittitur] et intendant. Prov/o quod ſi omnes focii, vel 
major pars eorundem, in primo ſerutinio. non conſenſerint, tunc 
iterum, ac tertio, ad fimile ſcrutinium accedant, donec duo, modo 
preditto, ad magiſtri officium electi fuerint ; quod ſi in tertio ſeruti- 
nio, quod omnino intra triduum 4 primo die eleftionis haberi 
volumus, non conſenſerint, tune illum in magiſtrum volumus 


prefici quem epiſcopus Elienſis, ſede plend, vel, ed vacante, He. 
ritualitatis cuſtus duxerit idoneum. 


De Sebolaribus 55 Ala ſonen eorum promotis. 


f Statuimus, et etiam ordinamus, quod fi quis ſcholaris dictæ do- 


mus, poſtquam locum habuerit ineadem, beneficiumecclefiaſticum, 


curam habens animarum, admiſerit, vel etiam fine cura, cujus 
proventus ſecundum verum ipſorum valorem ad centum ſolidos 
ſe extendant, et ipſorum beneficiorum poſſeſſionem pacificam in« 
Kitutionis ſeu collationis, vel alio manſivo titulo fuerit aſſecutus, 
loco ſus in domo prædictd, poſt annum 4 tempore quo pacificam 


Poſe ffronem babuerit hujuſmodi, vel per eum ſtererit, quo minus haberet 


rundem, ſit eo ip ſo privatus, et alius ſubrogetur idoneus loco ſuo in 
| . Jorma 
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ſcholarium deinceps admittendorum penfionem vel 'corrodium, 
quoad vixerit, valoris centum ſolidorum fuerit aſſecutus, ſuo 
loco fit in digtd domo eo ipſo privatus; et ſi contra voluntatem 
magiſtri et ſcholarium poſt annum prædictum ibidem moretur, 
fit (utpote contra ordinationes noſtras per eum juratas veniens) 
eo ipſo perjurus, et talis per totam noſtram univerſitatem ne 
tam per ſcholas Joſdem publice nuncietur. 


The following ſtatutes of the college were ee to the af- 
fidavits againſt the rule (a). | 


No 2. De Mominatione et Prefefticne Præfecti Domus. 


Statuimus, ordinamus, et difinimus, ut dictæ aulæ ſeu domiis 
noſtræ et ejuſdem ſcholarium fit unus gubernator, qui magiſter 
ſeu cuſtos domus Cantabrigie perpetuo nuncupetur, vir providus 
et diſcretus, congrue literatus in ſpiritualibus et in temporalibus, 
circumſpectus morum, honeſtate præclarus. Et ipſius magiſtri 
officio qui tune eſt, per ceſſionem, vel mortem, ſeu alio quovis 
modo legitimo deinceps vacante, ſenior ſcholaris domus duos 
vel tres de provectioribus et diſcretioribus ſcholaribus diaz do- 
mus provideat et aſſignet, qui ab eodem ſeniore ſcholari et à ſin- 
gulis ſcholaribus diaz domiis fingulatim inquirant ipſorum 
duorum vel trium ſeniorum votis per duos poſt eos ſeniores ſcho- 
lares ſuper hoc primitus inquiſitis, fi quos in ſpiritualibus et tem- 
poralibus diſcretos ſuo judicio et exercitatos in dida domo no- 
verint pro officio magiſtri hujuſmodi idoneos, et quos, vel fi 
nullum talem (clericum) i in cadem ſciverint, tune demum aliunde, 
in virtute juramenti cujuſlibet præſtiti ab eiſdem inquirant ; et 
cum iſti duo vel tres omnes audiverint, tunc illi iidem tres, vel 
ſaltem duo ex iis, ſi unus eorum nominetur, et fi forte duo 
eorum nominentur, tunc ſenior ſcholaris non nominatus, cum 
tertio aſſignato, penſatis honeſtate, probitate, et induſtria ſingu- 
lorum, omni carnali affectione precibus et favore omnino ſemo- 
tis, duos quos magis idoneos pro magiſtri officio et damui ma- 
gis neceſſarios intellexerint, ex his qui de domo, vel forte nullis 
ad hoc ſufficientibus in ea, quod abſit compertis extra cam, 
aliunde per dictos ſcholares fuerint nominati abſque alia qua- 


0 Thi ſtatute was given by gien de Aluslarsth | 
Arg oof cunque 
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cunque juris ſolemnitate, domino E/ienf- epiſcopo qui pro tem- 1788. 
pore fuerit dictæ domus patrono, ſede plena, vel ei vacante cuſ- I - 
todi ſpiritualitatis- epiſcopatus E/enfis nominent et præſentent, I ve Hao 
ſuis literis figillo communi . domus in teſtimonium ſigillatis, The Biop 
 guiibus © ſeriptis- adbiberi volumus plenam fidem. Epiſcopuſque W 
Elienfis, ſede plena, vel ea vacante cuſtos ſpiritualitatis prædictus, 
unum de duobus hujuſmodi nominatis et præſentatis, quem ma- 
gis utilem intellexerit, dictis domui et ſcholaribus præficiat 
abſque more diffugio in magiſtrum, ne domui et ſcholaribus diſ- : 
pendium inferat longa mora. Qui fic præfectus eiſdem domui K 
et ſcholaribus in eadem domo commorantibus ejuſdem domus 
cconomis et ballivis, ac omnibus miniſtris aliis quocunque no- | 
mine cenſeantur, quoad exteriorem et interiorem miniſtrationem = 
ſeu regimen deputatis premineat atque præſit. | 


Ne 3. De Monninatione gt Admiſſicne et Conditiomibus ö 
Scholarium admittendorum in Domo prædictd. 
Statuimus, diffinimus, et etiam ordinamus, quod vacante quo- 
vis modo legitimo alicujus ſcholaris loco in domo prædictã, alium 
virum honeſtum, caſtum, pacificum, humilem, et modeſtum, 3 
quatenus humana fragilitas noftra ſinet, et indigentem, ac in arte 
dialecticãà baccalaureum, poſt determinationem ſuam habiliorem 
quem ſciverint et habere poterint volentem atque valentem pro- ö 1 
ficere prædicti magiſter et ſebolares, in virtute juramenti præſtiti 
ab iiſdem, fic conditionatum et non alium domino epiſcopo 
Elienſi qui pro tempore fuerit, vel, ſede ea vacante, cuſtodi ſpi- 
ritualitatis epiſcopatus Elienſis, ad locum vacantem nominent, et, 
literis ſuis patentibus eaſdem teſtantibus conditiones, præſentent: 
qui quidem epiſcopus, vel ſpiritualitatis cuſtos, hujuſmodi literis 
fuper bujuſmodi conditionibus fidem inbibeat, et talem nomina- | | 
tum et præſentatum in dictæ domus ſcholarem abſque difficul- 
tate quãlibet fine ulteriori diſcuſſione admittat, et locum tune in 
eadem domo vacantem eidem aſſignet; cui fic admiſſo ſicut aliis 
ſcholaribus ſuſtentatio debita miniſtretur. Qui cum ad domum 
noſtram venerit fic admiſſus juramentum coram magiſtro et ſcho- 
laribus ſupradictis teneatur præſtare, quod his noſtris ordinatio- 
nibus quantum in eo eſt obediet in omnibus reverenter. Hujus 
autem juramenti præſtatio in domũs regiſtro in teſtimonium con- 
ſeribatur, cui quidem regiſtro quoad boc eum oportuerit fidem volu- 
mus adbiberi. Si veto hujuſmodi conditiones in perſonis nemi- 
| nandis 
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sg. assdie et proſenteadio coptitrent,: vel pluribas baccalltureis fc 
— conditienatis_inventis, quis Gt, corem;habilioc inter magiſtrum 
The Kine et ſchelarcs, forſiten deceptetut, hujuſmodi diſcordia magiſtri et 


1 55 duorum deeanorum dice domus, diſeretione ptevidè abſqus 


Aker mam es ene et etiam ee deciſio muede. 


v 1 "> N N Pat we 


N 9 4. -De 22 is rome 


Ststuimbs et ay vi . quilibet dict do- 
mils in ſai admiſſione et ptæfectione juramentum præſtet epiſ- 
copo Elin qui erit pro tempore, quod fibi et ſuis ſucceſſo- 
ribus erit obediens in licitis canoniciſque mandatis. Scholaris 
vero quilibet ej oſdem nee in ſui inen teneatut Præſtare 
ſimile juramentum. 


De Amotione Magiſtri propter Crimina vel 
| feos Defectus. 


N 12. 


Statuimus et etiam ordinamus ut cum ipſius domus magiſter 
Aui pro tempore fuerit propter dilapidationem, vel aliam cauſam 
ad hoc ſufficientem, ad regimen ad quod præficitur, reddatur in- 
habilis, et tanquam intolerabilis et inutilis, amovendus exiſtat. 
Epiſcopus Elenfis qui eſt, pro tempore ad denuntiationem vel 
inſinuationem duorum vel trium ſeniorum ſcholarium dictæ do- 
miis, ad quam omnes et ſinguli didtæ congregationis ſcholares 
ſub ſuæ fidelitatis et juramenti debito teneantur, ſammarie et de 
plano abſque judiciali ſtrepitu et figurd judicii, præſertim cum bona 
die domus litibus deſervire non debeant, de cauſis hujuſmodi 
cognoſcat iſumgue magiſirum amoveat, jultitia ſuadente ; ac præ- 
dictæ domus ſcholares alium idoneum in ipfius amoti magiſtri 
locum ſurrogandum nominent et præſentent prædicto epiſcopo, 
preficiendum in magiſtrum abſque more diſpendio, prout ſupra 
in denominatione et praſentatione magiſtci at 


N 8 Numers b 


Cum ſacultates domiis * 4 ficut ſupra Silence, pro 
ſuſtentatione etiam tenui quindecim perſonarum, quarum una 
eſt magiſter et cteri ſunt ſcholares, vix ſuſficiunt in preſenti ; 
illum numerum et non ultra, ordinamus, ſtatuĩimus, et decerni- 
mus ordinandum. donec Dar mediante pteſidio hujuſmodi creve- 
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rint facultates ad ſuſtentationem congruam eorundem ; ſed tunc, 
ficut cas augmentari contigerit, numerns ſcholarium per conſide- 
tationem Elienſis epiſcopi de conſilio majoris et ſenioris partis 
ſcholarium prædictorum prout juri congruit augeatur, qui in illo 
eventu conditionentur, nominentur, præſententur, et admittantur 
ſecundum formam et prout in titulo de nominatione ſcholarium 
plenius eſt notatum: alioqvi ſi contta illam formam vel condi- 
tiones non habentes prædictas forſitan nominentur, ptæſententur, 
vel admittantur, nominationes, præſentationes, et admiſſiones, 


hujuſmodi eo ipſo irritæ ſint et nullæ, nec jus in domo prædida 
adquiratur aliquo admiſſo fic. 


No 21. De impedientibus numerum Scholarium aug- 
mentari, ps 


Cum bona dictæ domiis contigerint augmentari, numerus 
etiam ſcholarium augmentandus eſt; et ſtatuimus ad inſtar aulæ 
de Merton, et etiam ordinamus, quod numerus ille per magiſtrum 
ac decanos de omniumque ſcholarium conſilio diffiniatur in 
communi, et etiam decernatur in congregatione ſcholarium ſpe- 
cialiter ad hoc fact, quod fi per magiſtrum vel aliquum vel 
aliquos de ſeholatibus dictæ domũs pro ful voloptate aut majori 
victualium abundantia pretendatur obſtaculum, quo minus 
excreſcentibus facultatibus numerus pariter fcholarium augeatur, 
fi ſcholares fuerint, per magiſtrum de conſilio decanorum, peni h 
que ſibi qua videbitur, ab impedimento deſiſtere compellantur. 
Quad fi quis pertinax fuerit, et impedimento deſiſtere noluerit, 
tanquam pro graviori crimine ab ipſi domo totaliter expellatur. Si 
vero magiſter fuerit, qui augmento ſcholarium hujus ſe opponit, 
moneatur trina monitione duarum dierom ſpatium continente per 
diaz domus decanos quod ab bujuſmodi impedimento de- 
ſiſtat; quod ſi facere neglexerit, per eoſdem denuntietur epiſcopo 
Elienfi, qui eundem magiſtrum tanquam pro gravi crimine, nift 
rationabiliter ſe excuſavetit, a ſuo amoveat regimine ſupradicto: 
Et ſcholares prædicti fibi et domui juxta formam ſuperius tra- 
ditam ſibere Provideant de magiſtro, &c. 
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t s ſtatute was inſerted to ſhew that if any ſcholar wilfully 
abſented himſelf from the college for more than fix months 
a loco fuo et domo prædictie auctoritate hujus ordinationis fit 
eo ipſo priratus omnino, et alius idoneus ſubrogetur eodem modo 
et forma 82251 ſeholares ali admittuntur. 


No = Ut Scholares promoti babeant C ollegiuzs recom- 


mendatum. 


Cæterum cum beneficiarii obligatione quadam naturali ſuis 
benefactoribus obligentur ad beneficia pro viribus repenſiya, 
virtutem veſtram quatenus cum Deo poſſumus, inducimus, horta- 
mur, et obſectamus, in domino Feſu Chriffo, quod veſtrum qui- 
libet, oui ad altiorem gradum in ſpiritualibus vel temporalibus, 
cum divino mediante præſidio, contigerit promoveri, domum. 
prædictam ex qui multa bona recepit, et in qua ſumpſit ſui ho- 
noris exordium, ej uſdemque ſcholares et jura habere curet ex corde 
ſpecialiter commendata, ipſarumque negotia gratitudinis benevo- 
lentia conſiliis dealt et n quatenus e tem- 
en e 12785 er 


on 


Ne 427. De Supcime Orvis contra Mogifrom' vel 
Sebolaret F uborth, 


{Gupta kame cijathidet eſſe docket wiegrach atque bonam, 
ſtatuimus, et etiam ordinamus, quod ſi de gravi crimine vel 
lapſu carnis'enormi ſola fuerit contra ſcholarem ſuborta ſuſ- 
picio, fama ſeu” potius infamia differente, aut ſi quis ctimen 
aliquod de levioribus commiſerit, veluti inobedientiam levem 
erga magiſtrum, vel prepoſitum, ſeu jurgium leve cum magiſtro | 
ſeu ſocio aut alias levis contentio fuerit ſuſcitata, trini moni- 
tione per dictum magiſtrum vel decanos domus, fi neceſſe 
fuerit, corripiatur, et etiam inducatur, ut in futurum, quoad 


ſuam famam, melius ſe habeat, et ab hujuſmodi inſolentiis ſe 


compeſcat, et diſciplinis canonicis ſe coaptet ; quod fi eres 
| e tri 
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trina monitione huj aſmodi, ſuam famam miſerabiliter neglexerit, 


aut caſu alio contra ſuam emendationem negligens extiterit, aut 
i diffamatus hujuſmodi purgationem fibi per magiſtrum et de- 
-canos domus inductam per ſuos bone fame conſocios dictæ 
domiis ptæſtare noluerit vel nequiverit, vel defecerit in a 
ab ipſa domo abſque ſpe regreſſiis auctoritate hujus conſtitutionis 
-<jiciatur omnino per Elienſem epiſcopum, et perpetuo maneat ſic 
"ns: 4 


N. of 5 o. Me M. vir vel S -bolares amoti contra ſea 
amotiones appellent . 


Cum fit parum ordinationes condere vel ſtatuta niſi in ſuo 
robore conſerventur, et hi quorum intereſt eiſdem pareant cum 
effectu, ſtatuimus, et etiam ordinamus, quod ejectis vel amotis 
magiſtro vel ſcholaribus aliquibus a domo predict per ordina- 
tiones noſtras prædictas, omne beneficium ejuſdem domus et 
ipſius honorum participatio denegetur, nec eis occaſione ejec- 
tionis vel amotionis hujuſmodi contra epiſcopum Elienſem, qui 
eſt pro tempore ejuſdem domũs patronum, dictumve magiſtrum 
aut ſcholares ipſias domils, u quoſeunque alios de eddem domo, ſeu 
agendo, ſeu appellando, ſeu querelando, in integrumve reſtitu- 
tionem petendo, | ſeu cujuſcunque curiæ eccleſiaſticæ vel ſecu- 
laris literas per ſe vel alios impetrando, obtinendo, contra ejec- 
tionem vel amotionem ſuam prædictam directè vel per obliquum 
quomodelibet; moleſtare preſumat. Hujuſmodi remediis et 
aliis quibuſcunque ſcholaris quilibet in ſui admiſſione renunciet 
coram magiſtro et ſcholaribus. Magiſter vero coram ſcholaribus 
manifeſte et de hujuſmodi renunciatione ſervanda juramentum 
præſtet, ad ſancta Dei evangelia ſpecialiter coram illis; hujuſ- 
modi quoque juramenti præſtatio in regiſtro domus ſcribatur 
in 'teſtimonium ſui preſtiti.Juramenti, ac in confuſionem et ru- 
borem ipſius perjuri, et tanquam perjurus-in univerſitate noſtra 
Cantabrigiz' ab actibus magiſtralibus et ſcholaſticis excludatur, 
et per ejuſdem ſcholas publicetur perjurus, donec dictis magiſtro 

et ſcholaribus pro laboribus et expenſis, quos et que hujuſmodi 
tranſgreſſoris occaſione ſuſtinuerint, ſatisfecerit competenter. 
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"ee 51. Nut Elen. offer 22 Do 
Ut autem conditioned Wied. ad Ace De anima- 


rum ſalutem commodumque ſcholarium, et honorem debiiè ob- 


ſeryeotur, epiſcopus Elienfs qui eſt pro tempore, triennio in 
triennium, ante vel poſt, quoties opus fuerit, vel fibi videbitur, 


viſitet dictam domum, in capite et in membris, et ſecundum 
inventorum exceſſuum quantitatem et qualitatem debite corri. 
gat corrigenda, et reformet prout expedire viderit reformanda, 


No 54. De antiquis Obſervantiis & Statutis. 


Statuta et obſervantias dictæ domũs antiquas, quatenus ordi- 
nationibus et ſtatutis noſtris prædictis non obviant, nec in aliquo 


eiſdem derogant 1 in ſuo, volumus et ſtatuimus robore permanere, 


quibus non intendimus per prewiſfa i in allguo 1 e 8 


— e were dated at Eh, 1 344 33 


-x663: On a vacancy of the maſterſhip by death, the fellows 
proceeded to an election, and on 11th April 1664, returned Dr. 
Sbippon and Dr. Barrow'to biſhop ren, To which the biſhop, 
after obſcrving that, ter the time appointed by the flatutes for 
the eliftion to be made has elapſed, ihe power of appointment of 
right falls upon bim, proceeds to aſſign his reaſons for rejecting 


their return. 1ſt. That only fix fellows, out of fourteen, were 


preſent at the election, and therefore nat all or the major part 
agreed in the firſt ſcrutiny. 2dly. That they did not wait three 
days for the coming of the others, nor went themſelves to a 
ſecond and third ſcrutiny. gdly. That the firſt ſerutiny was 
conducted by conſpiracy and management. 4thly, That the 
return was ſurreptitiouſly obtained, and was not authenticated 
by a notary public. He then proceeds-— 

Quoniam igitur nobis anteceſſorum noſtrotum we pre- 
mentibus, et in hoc caſu deciſionem eorum ſecutis, qui pro 
ſumma ſud ſapicntia caventes contre factionom et ſtudia partium, 
ne ipſam nominstienem quidem duorum ad aſticium magiſtri con- 


eedere ſociis collegii voluerunt, nift ſub hac proviſione, ut omnes 
ſocii vel major pars eorundem in tali electione duorum atque ad 
viſitatorem referendorum conſentirent, aliter vero fi res accide- 

13. | | = ret 
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ret ſibimet ipſis et epiſcopis Elienſibus pro tempore futuris ex 1788. 
integro reſervari voluerunt jus et poteſtatem ia tali caſu prefici- Lo 
endi in magiſtrum collegii virum talem quem ipſi ſolum duxe- The Kine 
rint idoneum ;. viſum nunc fuerit jure noſtro epiſcopali et viſita- Tie Biber 
torio uti et negotium hoc integrum ad nos recipere eoque intuitu Eur. 
totum illum proceſſum ab illis in primo ſerutinio habitum atque 

tot defectibus tam previis quam ſubſecutis onuſtum vitiatum- 

que repudiare, parique ratione etiam et literaglas teſtimoniales 

electionis ſuæ pro irritis cafſifque habere, tokumque pretenſe 

illiuſmodi electionis de curſum ne utiquam acceptandum a nobis 

aut confirmandum eſſe, ſed prorſus excludendum eſſe atque an- 
nullandum, prout jam per ſententiam noſtram definitivam, 

accerſita aliunde quam a ſex viris illis plenaria atque fide digna 

ratione circumſtantiarum omnium in dicto negotio, per præſentes 
pronunciamus, &c. 


He then declares the election an return to be null 14 void, | 
and by his-epiſcopal and vitalorial power he confers the maſter. 


ſhip on Jeſeph Beaumont, aſſigning as a reaſon, amongſt many 
others, that he had been educated for many years at Peter bouſe. 
He therefore directs the college to admit Beaumont; and then ſays, 
Porro autem præcipimus nobis ut poſt executionem hujus 
mandati noſtri nil moremini illud in perpetuam rei memoriam, 
reQamque explicationfm futuris temporibus ſtatuti de electione 
magiſtri, inter acta referre, curareque-ut in regiſtro collegii fide- 
liter inſeratur, ne deinceps erretur a ſociis in eodem genere, 
ante proximam noſtram collegii viſitationem de qua iteranda 
videmus jam neceſſitatem nobis, &c. Dated 21ſt April 1663. 
In the appointment of Beaumont, it is ſtated by the biſhop 
to be made jure per ſlatuta collegii reſervato pro hac vice. 
There appears en the regiſter alſo the form of a letter miſſive 
of Symon biſhop- of Ely, in 1693, to the college, commanding 
them to. admit Thomas Stukes into a fellowſhip, ſometime va- 
cant by Jobs Woodwards having omitted to take the oaths to 
government. In which. letter he ſays— Cumque jus nominandi 
ad dictum locum five ſocietatem jure devolutionis et per lapſum 
remporit ad nos dictæ domus vifitatorem notorie dignoſcitur ſpectare 
et pertinere ; not ilague pro auttoritate: nofird v een que 
fungimur,. &c. appoint Thomas Stulle. A 
There are/other.inſtances ſtated of the ſame bi op- 8 appoint= 
ing to fellowſhips, where diſputes had ariſen} in the college re- 
A the election of a fellow, and the maſter and the two. 
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1788. dns had taken upon them to appoint to the vacancy, Which 


—— the biſhop declares to be null and void; and rhe time e olefin 
The Kine having elapſed, be appoints other perſons by virtue of bis viſitato- 


255 The boy rial authority. There is al ſo another inſtance of an appoint- 
Err. ment under fimilar eircumſtagg by Peter, biſhop of Eh, in 
1676, wherein he ſtates tha he had mdulged the fellows with 
: a ſecond election to no purpoſe. A fimilar inſtance of the ſame 
 bilhop's appointing in 1677, and the admiſſion of Binks his 
appointee. © There is allo an entry made and figned by the 
maſter and fellows' on gd February 1676-7, recognizing and 
acknowledging the biſhop's right, as wifitor, to appoint in caſes 
where the election is declared null and void, and acquieſcing in 
his appointment in the inſtance laſt mentioned. There is alſo 
another entry made and ſigned by Thomas, TD: * Arik dated 
28th June, 1749, as follows; 
Thomas, by divine permiſſion, biſhop of E. to our el 
in Chrif, Edward Uſborne, of our college of Saint Peter in the 
univerſity of Cambridge, bachelor of arts, greeting, We here- 
by confer upon you the place or fellowſhip in our college or 
houſe of Saint Peter, in the univerſity of Cambridge, vacant by 
the reſignation of Shallet Turner, maſter of arts, late fellow of 
the ſame, which place or fellowſhip, through the nullity of the late 
pretended election into the faid fellowſhip, belongeth by right of 
devolution to the collation of us the ſaid biſhop of Ely, at viſitor of 
the ſaid college; and we do alſo admit and inſtitute you the ſaid 
Edward Oſborne perpetual fellow of the ſaid college or houſe of 
Saint Peter, and inveſt you in the ſaid fellowſhip, together with 
all commodities, emoluments, rights, privileges, and intereſts, in 
w_ wiſe due or belonging to the faid place or fellowſhip, &c. 


Then followed the biſhop's n to the college, commanding 
chem to admit S ee and his en into the eee 
This cas was applied Jan in laſt hol Term on 
_ theſe grounds; that the biſhop of Ely was bound to appoint one 
of the two perſons nominated by the fellows, the fole power of 
judging of the ꝗualifications of the perſons to be returned being 
given to them by the ſtatütes of the college. That the only 
event in which the biſhop of Ey had a power of appointing 
Was in caſe the fellous could not agree upon the return after 
a third ſcrutiny. And though the biſhop was the viſitor of 


— 


2 / 
l * 


IN THETWENTY-SEVENTH YEAR/OF GEORGE In. 


| 5 Peterhouſe, yet this power of appointing. to the maſterſhip in 


particular caſe was not given to him as viſitor, becauſe the 

fame power was given to the guardian of the ſpiritualties during 
the vacancy of the ſee, who clearly i is not viſitor. That even 
ſuppoſing the return made by 
the propriety. of their election; Wet it appears from the ſtatute 
of election that the fellows were : not bound to prefer Mr. Long- 


mnire, who was an independent member of the college, to Mr. 


Barnes, who was a member of another college; for the prefer- 
ence is only directed by the ſtatute to be given to the dependent 
members of Peter bouſs, ut ipfius domus atque ſociorum ejuſ- 
dem ſemper ratio habeatur,” The word **-domus” muſt be con- 
fined to the foundation, the corporation, and cannot include all 
thoſe who are upon the boards of the college. 

Bearcroft, Partridge, Milles, and Yorke, ſhewed cauſe, aun 


becauſe the act complained of was done by the biſhop of Ely, as 
general viſitor of the college, who having as ſuch the ſole right 
of expounding the ſtatutes of the college, and determining 
matters of election, had pronounced a ſentence: and ſecondly, If 
the court could enter into the queſtion, that the biſhop was 
right in his conſtruction of the ſtatutes. 

_ Firſt, the biſhop of £/y is general viſitor, and inverted with 
the moſt abſolute powers which can in any caſe be annexed to 
that office. His fituation, with reſpect to the college, is pecu- 
liar; he is to be conſidered i in the light of patron and confounder. 
For it appears from Bentham's hiſtory of Ely, and may be collect- 
ed from the preamble to the ſtatutes (wherein it is recited that 
the college was founded by the conſent, and with the confirmation, 
of the prior and convent of the cathedral of Eh) that the pro- 
perty of which the college was endowed was not a part of the 
private patrimony of Hugh de Balſham, but of the temporalities 
of the ſee. 80 that the viſitatorial power not being otherwiſe 
diſpoſed. of - neceſſarily deſcended upon the ſueceſſors of Hugb de 
Balſbam, who ſtand in the place of the heirs of a private foun- 
Ker. But ſuppoſing the college to have been founded out of the 


n not to be concluſive of 


ing, fiſt, That this court had no juriſdiction over the queſtion, 


1788. 
The Kix o 
ain 
The Biſhop 

of Eur. 


private eſtate of Hugh de Balſbam; it appears that the only ep 
de took, with reſpect to its regulation, that is known of, was to 


place it under the control and direction of his ſucceſſors, by 
directing it to be called, The Hall, or College, of the Scholars 


7 " 
” = p 5 * ö : 7 1 1 5 
” 7 , 8 | , 5 a p » - * g 1 1 . — © 5 
1 3 ö | 
8 . 4 = = 
, - 


aw 1+ 40ASES/ IN EAS TER TEAM 


. of 1 ee of Bly, which was in effect. appointing them ge- 
— neral viſitors (a) of his foundation, bis intention being manifeſt. 
Ah Tens In point of fact, they have ſueceſſively exerciſed this authority (3) 
The Alber from the time of his death, collating the maſters and fellows at 
of Err. their diſcretion, from that period to the time of Simon de Monta- 
cute, the ſeventh in ſucceſſion from the founder, he being the 

the firſt who gave a code of laws, and indulged the ſociety with 

the election of their maſter. Theſe circumſtances, it was con- 
tended, were at this diſtance of time ſtrong evidence that H. 4: 

Balſham appointed the biſhops of Ely to be general viſitors of his 

college ; and as he gave no ſtatutes whatever that appear; he muſt 

be ſuppoſed to have inveſted them with this authority abſolutely, 

without limitingorcircumſcribing it (e) in any reſpect whatever. 

The neceſſary conſequence is, that the powers of making, alter- 

ing, repealing, and interpreting laws, of hearing appeals, of de- 

ciding on elections, and of deprivation, became veſted immediately 

in the biſhops of Ely by operation of law, ſo that their authority 

muſt be conſidered as co-ordinate and co-equal. It may be a 
queſtion therefore, Whether, ſuppoſing any of the ſtatutes of 

Simon de Montacute, or of any other vilitor, to be reſtrictive of any 

of the general incidental powers abovementioned, ſuch reſttictve 

ſtatutes would not be void againſt his ſuceſſors. It has been 
doubted, whether even a founder (d) can take away or reſtrain that 

part of a viſitor's authority which is given by implication of law. 

But that point is at preſent out of the queſtion, becauſe here the 

founder gave no ſtatutes at all. But admitting that a foun- 

der may circumſcribe. his viſitor's power as much as he pleaſes, 

ſurely the cafe of a viſitor, with reſpect to his ſucceſſors, whoſe 

powers are equal to his own, is widely different. It is now 
generally held for law, that a viſitor cannot repeal or alter the 
conſtitution given by the founder, unleſs power is expreſsly 

; given him for that purpoſe. Burr. 201. What is the 
| conſtitution''given by the founder in this caſe ? That his col- 
lege ſhould be under the perpetual control of the viſitors ap- 

pointed by him, as completely as may be by law. This decla- 

ration of the founder, coupled with the powers incidentally 

given by the law, muſt have exactly the ſame force and effect as 

if he had u e Nene pe in words that all the biſhops of Ely 


Fits, 305. 380. Barr. 200. 8. 170 Philigs v. s 10 7. Jones 175. 
() Bent. Hiſt. of Ely, p. 147, to 19. T;dington v. St. Fobn's College, Burr. 158. 
Attorney General v. Careball. 3 th, 662. (4) Ld. Raym. 9. 
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in ſacceſſion ſhould make ordinances for his college; ſhould al- 
ter, repeal, and interpret them, as might be neceſſary ; ſhould 
determine all diſputes, and do every other act which a general 
viſitor can do. Therefore, for one of the biſhops of Bly to ſur- 
render or reftrain any of theſe incommunicable branches of his 
na uthotity, or by negative and reſttictive ſtatutes to attempt to 
bind His ſucceſſors, would be to make regulations contrary to 
the original conſtitution of the ſociety, and to alter a law pri- 
mary, and, becauſe given by the founder, unalterable. The cic- 
cumſtance of the code which was given by a viſitor having been 
afſented to by the maſter and fellows cannot vary the queſtion ; 
for if the ſtatutes ſo given tended to limit the power of con- 
trolling their proceedings, it would be to their intereſt to con- 
ſent; and in foundations of this kind, the conſent of the ſociety 


is not neceſlary to give validity to the laws promulgated by the 


founder or his repreſentative; if the members of it ſubmit to 
receive the bounty tendered to them, they muſt be bound by the 
terms preſcribed. Lord Holt in Philips v. Bury. But admitting 
that the biſhop of Z/'s juriſdiction on the preſent occaſion is to 
be decided by the ſtatutes now produced to the court, it appears 
from them that the viſitatorial authority is moſt fully veſted in 
him. Throughout the ſtatutes he is called Patronus; the col- 
lege is always called noſira domus; and the'ſtile of all the in- 
ſtruments, whether collegiate or epiſcopal, now extant in the re- 
giſter of the ſociety, is, of the former, veftri bumiles filit ſeholares 
domus five collexii veſtri; and of the latter, dile#is filits noftris 
N ee Elienfium Sebolaribus (2). Again, epiſcopus Elienſis, 
qui eft pro tempore, de triennis in triennium, ante vel poſt, quoties 
opus fuerit, vel fibi videbitur, viſitet diatam domum, in capite et in 
membris. In the goth ſtatute it is expreſsly declared that nei- 
ther the maſter or the fellows who ſhall be expelled by the 
biſhop ſhall have any appeal againſt his judgment. The maſter 
and fellows are directed by the ſtatutes to take a ſolemn oath on 
ad mi ſſion to obey the biſhop of Eh in all lawful commands; 


and the ultimnste choice of them, in all caſes, remains in the 


-viſitor; as the ftteſt perſon to diſtinguiſh between the merits of 
the teſpective candidates, for the benefit, of the foundation. 
This being: the biſhop of EY general viſitatorial power, the 


queſtion is, whether he had not juriſdiction in this particular 
eee . a return, Weg Gedun to be Dalles oy the. enen ac- 


o q TY 
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cording; to the conditions preſcribed, of | perſons poſleſiog cer- 


tain qualifications] had been made not conformable to the ſta- 
tutes, of perſons quite the reverſe; of perſons excommunicated, 

expelled the univerſity, or of no-degree, and one of the fellows 
had appealed, the viſitor undoubtedly would have a right to re- 
ceive, to hear, and to determine it. Or if the fellows ſhould 
have all agreed on ſuch a return, and the viſitor, from his own 
knowledge of the college and of the perſons returned, or from 
regular and fſatisfatory. information, had been aſſured of ſuch 
facts, by his general viſitatorial power he might examine and 
decide upon it. Such a return would be conſidered as no return 
at all; and the viſitor only, who is the judge for ſuch purpoſes, 
can ſo determine it. In this caſe the parties proteſting con- 
ceived that he acted under ſuch authority; for they referred him 
to conſider his judgment, not queſtioning his juriſdiction. If 
then this ſubject be in its nature of viſitatorial cognizance, the 
queſtion is, whether the power of - the viſitor-is in this inſtance 
limited? In the firſt place, if it be a dubious queſtion, upon the 
conſttuction of the ſtatutes, whether or no a viſitor has juriſdic- 
tion in a particular inſtance, it follows, as a neceſſary conſequence 
of the viſitor's power of interpreting the ſtatutes of the college, 
that he muſt determine the point, and this court will compel 
him ſo to do. R. v. the biſhop of Lincoln, T. 25 G. 3. B. R. is 
deciſive upon this point. In the preſent caſe, by receiving and 
determining on Longmire's repreſentation, the viſitor has in fact 
made an expoſition that he had ſuch a juriſdiction; and this court 
muſt be bound by his determination (2). In the Attorney Ge- 


neral v. Clare- ball, lord Harqdwicke (5) ſaid, If he i is to ex- 


pound, 1 muſt be bound by that expoſition upon the ſtatutes, 
and in caſes ariling under them, found my judgment upon it.” 
He adds, that ſhews the abſurdity of the court's interpoſing 


in ſuch caſes'; and that the viſitor's expoſition is final, when 


* they come in queſtion.” If it be objected on this head, that 
by theſe means the viſitor may enlarge his juriſdiction as he 
pleaſes againſt the expreſs words of the ſtatutes, and deprive 


(a) Att. . Clareball, 3 Ati. 663. 


Philips v. Burry, fel. St. John's Collage v. 


third perſons'of rights conferred upon them by the founder; the 
anſwer to it is, that where the viſitor is clearly circumſcribed in 
| his power of e and altering laws, and where the words are 


7 W Pere. 188. 600 This i is taken 
from Ld. Hardwicke's own note of that caſe. 


expreſs 
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expreſs and clear, ſuch a determination by him would be conſi- 


dered, not as an interpretation, but as a repeal, of the ſtatutes. 
But when the words of the ſtatutes are dubious, or any thing is 
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to be ſupplied by implication, it is the peculiar province of the The Biſhop 


viſitor to decide upon them. And there is an obvious diſtinction 
between caſes where a founder has given rights and privileges 
to His college abſolutely, and where he has given them under 
ſpecific limitations and conditions. Who is to judge whether 
theſe are properly complied with but the viſitor? But even ſup- 
poſing in this caſe that the viſitor has*no power to decide on 
elections, &c. conſidered as a ſeparate branch of his authority, 
yet as he has an indiſputable right to interpret the ſtatutes, and 
has in fact given an expoſition of the ſtatute de gualitate, which 
expoſition appears to the court, according to lord Hardwicke's 
opinion in Mapleteft's caſe the court muſt be bound by and fol- 


low it. But upon the ſtatutes the biſhop's right of judging on 


elections is not reſtrained. There muſt be negative words to take 


away a general viſitor's incidental powers, and no modification of 


them will do it (a). In St. John's College v. Todding ton, lord 
Mansfield ſaid, (6) ** fit viſitator is a ſufficient delegation of the 
entire power, and he (the founder) may afterwards lay down rules 
for the exerciſe of it in particular caſes: but ſuch a modification 
will not take away the power incidental to the right of viſitation, 
ſuch as to determine upon complaints or appeals, to expel or de- 
prive, or to judge on elections.“ But if the biſhop of Ely be ouſted 
of his viſitatorial juriſdiction in this inſtance, it muſt be done 
by implication, and that by no means plain. The words of the 
ſtatute de elefFione magiſtri, as applicable to this part of the argu- 
ment, are, after deſcribing the mode of election by the fellows, 
Quo demum fatto, volumus item, ac ſtatuimus, vt eoſdem 
«© duos abſque ulla juris ſolemnitate aut longiori expectatione 
* domino Elienſi epiſcopo qui pro tempore fuerit, dictæ domus 
«© patrono, ſede plend, vel ca vacante cuſtodi ſpiritualitatis epiſco- 
* patus Elienfis nominent et præſentent, ſuis literis ſigillo com- 
* muni domus in teſtimonium ſigillatis, quibus intra ſcriptis 
* adhibetri volumus penam fidem. Epiſcopuſque Elenfir ſede 
6 plend, vel e4 vacinte cuſtos ſpiritualitatis ptædictus unum 
de duobus hiſce nominatis et præſentatis quem magis utilem 
* 'intellexerit dictis domui ct ſcholaribus præficiat! in hee 


(aA Md. 109. 1 Rl. Abr. 514. G. 2. | (5) This was 120 from a ater note 
14 Raym. 9. of this caſe taken by the late Mr. Angui/h. 
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1788. ne domui et ſcholaribus diſpendium aliquod inferat 6 
— „ mora.” The ſtatute then provides that if the fellows ſhall 
The Kind got have r, upon two proper perſons in the firſt ſcrutiny, 
The Kop they are to go to a ſecond and third ſcrutiny: it then goes on, 
of Eur. quod ſi in tertio ſcrutinio quod omnino intra triduum a primo die 
electionis haberi volumus non conſenſerint, tune illum in ma. 
giſtrum volumus prefici quem epiſcopus Elenfis, ſede plend, vel 
ca vacante, ſpiritualitatis cuſtos, duxerit idoneum, Here a caſe 
is ſuppoſed when a return by the fellows would be unſtatutable 
and void, namely, if they did not agree on a third ſcrutiny, If 
that fact be diſputed the viſitor muſt judge of it, becauſe the 
founder has appointed no other judge, If ſuch a fact exiſt, the 
return is null, and the election is void; in which caſe the biſhop 
of Ely or the guardian of the ſpiritualties is to appoint ; ſo that 
the right of judging of the legality of the return, and of ap- 
pointing, in caſe he adjudges the return to be void, is. veſted in 
the biſhop of Ely. If it had been intended that theſe rights 
ſhould have been ſeparated, the ſtatutes would have ſpecially ap- 
pointed ſome other perſon to judge of the validity of the return; 
but it is now left within the general {cope of viſitatorial autho- 
rity, from whence no court of law can remove it. But 
it will be objected that as the return is directed to be made 
in the vacancy of the ſee to the guardian of the ſpiritualtics, 
who is not the viſitor, and the ſame power of appointing is given 
to him, the ſtatute cannot mean that the biſhop of Ely ſhould 
receive and judge of it in his ordinary character of viſitor, but 
that he is to be conſidered, as to the election of maſter, merely 
in the light of an inductor ſpecially appointed by the legiſlator, 
having no powers in this reſpect but ſuch as are expreſsly and 
ſpecifically given him. The anſwer is, that whatever the 
powers of a guardian of the ſpiritualties may be on occaſions 
like the preſent, this is not that caſe, but that of a biſhop who 
is indiſputably general viſitor of the college. That although it is 
not a neceſflary part of the viſitor's office to act in the character 
of inductor, yet the offices are by no means incompatible, and 
if a viſitor is. alſo. appointed inductor be is not therefore the leſs 
viſitor, nor can thereby be prevented from exerciſing ſo uſeful 2 
branch of his incidental authority as that of judging on the 
regularity. of the election of thoſe who are returned to him. 
Beſides every election in colleges, which are under the control 


of viſitors, muſt, in fact, W be confirmed as them; be- 
' 5 c uuſe 
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cauſe it 18. their duty and within their power, if upon a viſitation 
a perſon is found in college without a title, to turn him out, as 
is expreſsly ſard by Lord Hardwicke | in Mapletoft's caſe.  There- 


general viſitor ſeems rather to ſtrengthen his authority ; at moſt 


field 1 is not ſufficient to take away or reſtrain his incidental pow- 
ers ; and indeed the legiſlator could never have entertained the 
idea that, by direQing the return to be made to the viſitor, he 
ſhould deprive him of the power of judging whether it was 
ſtatutably made or not, for he directs him to receive it as vi- 
ſitor, epiſcopo Elienſi, die donius patrono, nominent & præſent- 
ent. And it would be ſtrange to argue that the biſhop has no 
more power than the guardian of the ſpiritualties, who is evi- 
dently intruſted with a ſpecial and limited authority in certain 
caſes, that the neceſſary buſineſs of the college might not be at a 
land during the vacancy of the ſee, it being uſual in thoſe 
times for the crown to keep the biſhopricks vacant for a long 
time, for the ſake of enjoying their temporalities. If the ob- 
jection is to hold, the government of many colleges will be af- 
fected, for All Souls, Merton, and New Colleges are preciſely in 
the ſame ſituation with Peterhauſe in this reſpect. In New 
College a caſe exactly fimilar to the preſent aroſe while Dr. Hoadley 
was biſhop of Wincheſter, who as viſitor rejected the return made 
to him of Dr. Purnell to be warden of Wincheſter college, on 
account of the election being in his opinion unſtatutable ; and 
nominated another perfon as upon a devolution to him, That 
was a caſe of. great party conſequence, and very much agitated 
at-the time; and though the opinions of the moſt eminent 
counſel were taken on the ſubject, Dr. Purne// met with no 
encouragement to bring his caſe into Weſtminfter-hall. This is 


opinion of lawyers at that time, the matter was ſolely a queſtion 
of viſitatorial cognizance. If it be contended that the words 
* quibus intra ſcriptis plenam fidem adhiberi volumus” preclude all 
- enquiry into the merits of the election, and are concluſive upon 


the injured candidate, and the diſſenting fellows, muſt be held 
for ever bound by the return; and the conſequence would be 
that the college might elect unqualified perſons without con- 


it is but.a modification of it, which according to Lord Man. | 


at leaſt an authority, to ſhew that according to the geperal 


the biſhop, the anſwer is, that by ſuch a conſtruction the viſitor, 
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trol, which would be extremely dangerous. Theexpretlion can 
relate only to the fact of an election being had, and to the authen- 
ticity of the inſtrument under the college ſeal. The ſtatutes of 
Peterhouſe expreſsly refer to thoſe of Merton College in Oxford, 
and an anxiety is expreſſed that the ſame government ſhould be 
eſtabliſhed in Peterhouſe as exiſted in Merton. Now in the Mer- 
ton ſtztutes, the words are *©* ab/que ulld ali4 probatione”, which 
explain the meaning of the words in this ſtatute. And in the 


ſtatute which directs the fellows to take an oath on admiſſion, 
there is an explanation of“ dem adhiber?”; for there, after di- 


recting the oath of the newly admitted fellow to be entered in 


the regiſter, it ſays cui quidem regi/iro fidem adbiberi volumus”, 
This may be conſidered as an explanation of the ſenſe in which 
the words are uſed in the ſtatute “ de electione magiſtri”; and 
this paſſage ſhews that the words in the other ſtatute are not 
concluſive on the merits of the election. It may perhaps be ſaid 
that the oath of the fellows is a ſufficient ſecurity for the pro- 
priety of their election, but the facts of breaking that oath, or 
of improper conduct on the part of the fellows, are ſtill to be 
enquired into. Otherwiſe it would preclude every enquiry by the 
viſitor over the conduct and manners of the maſter and fellows, 
who take ſeveral oaths on their admiſſion in all colleges, which 
is indiſputably within the viſitor's juriſdiction, The ſeal being 
affixed to the return would not even preclude the evidence of 
this fact, that the ſeal had been ſurreptitiouſly put to it. It is 
true that the ſtatutes direct the viſitor to appoint without delay : 
but his office is judicial, and not miniſterial ; ſo that he has a 
right to take a reaſonable time to conſider (a). Beſides the 
right of the fellows to return is expreſsly on condition that they 
return duos bujuſmod:, namely, of the qualifications enumerated 
in the ſtatute, and there are words of reference throughout it. If 
they do not, their return is void ; and nobody but the viſitor can 
Judge of the qualifications of the candidates. If the conſtruc- 
tion contended for is to govern, the viſitor muſt appoint one of 
any two perſons returned to him, be they ever ſo improper, 
which is perfectly abſurd : beſides the inſtant he was appointed, 

it would be his duty, as viſitor, to deprive him as unqualified (5). 


"The ſtatute reſpecting the election of fellows affords a deciſive 


comment upon the ſenſe in which the words plena fides were 


(a) Br. 2uare Impedit, pl. 91. (5) The Attorney General v. Clarehall, 3 Ath. 662. 
intended 
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intended to be uſed. The firſt of theſe ſtatutes, enumerating all 
the qualifications of the candidate, ſays /c conditionatum ef 
non alium domino epiſcopo Elienſi ad locum vacantem magiſter et 
0% ſcholares nominent; ſo that they are expreſsly reſtrained to 
perſons of thoſe qualifications. Yet in this ſtatute the viſitor 
is directed adbiberi fidem to the return made to him, but in the 
ſtatute de numero ſcholarium it is expreſsly ſaid ff contra formam 
illam aut conditiones non habentes prædidtas forfitan nominentur 
praeſententur vel admittantur, nominationes preſentationes & 
.admifiones hujuſmodi eo ipſo irritæ ſint & nullz, which clearly 
ſhews that the legiſlature did never intend that the return 
to the biſhop either in the caſe of maſter or fellows ſhould 
be concluſive whether the conditions preſcribed by the ſtatute 
were complied with or not. But even if there were any 
doubt on the words of the ſtatute, the practice which has ob- 
tained in the college indiſputably proves the viſitatorial authority 
to the extent now claimed. The inſtance of biſhop Mren's ap- 
pointing Beaumont in the year 1663, when the fellows had re- 
turned two others, is deciſive on this head. That caſe is ſtrong- 
ger than the preſent, for there the biſhop ated without any re- 
preſentation at all. That inſtance proves, not only the fact 
of the viſitor's having interfered and appointed, notwith- 
ſtanding the fellows had agreed upon a return, but it is alſo the 
ſtrongeſt evidence that the college has always conſidered that 
interpretation of the ſtatutes to be the true one, ſince it was at 
that time ordered to be inſerted in the college regiſter, and has 
always been acquieſced in. Theſe inſtances have always been 
allowed weight when cited as authorities in caſes of this kind (a). 
There are likewiſe five inſtances in which the biſhop, as viſitor, 
has appointed fellows, either becauſe they did not follow the 
directions of the ſtatute in the election, or becauſe they made 
no return at all; in all which inſtances the college acquieſced, 
and in one inſtance expreſsly and in terms acknowledged the 
viſitor to have been right; nor is there a ſingle inſtance in the 


college in which the viſitatorial power in this particular was 


over diſputed till the preſent. If it be objected that the viſitor 
here, having claimed a right of appointing the matter in conſe- 


quence of the nullity of the return, is not to be allowed to fit 
in anden upon it, being intereſted in the cauſe: this ob- 


60 Burton' 5 caſo, cited by lord Mansfie'd in Todington's caſe, A. 192. 
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alas proceeds on the idea of the viſitor s power being fur FR 
in this inſtance ; and the caſe of Mancheſter College will be cited 
in confirmation of it. But that caſe differs materially | from the 
There, the viſitor had appointed himſelf warden, and 
made a return to the mandamus in the latter character, and 
that he together with the fellows had diſtribution and manage- 
ment of the revenues of the college, and was himſelf preciſely 
in the ſituation of thoſe whom as viſitor he was intended to 
control. So that the court very properly determined in that 
caſe, that the viſitor could not fit himſelf, it being contrary to 
reaſon, and to the fundamental principles of viſitatorial power, 
It is a caſe ſui generis ; and even there the legiſlature ſaw the 
inconvenience of drawing theſe queſtions into the courts of law, 
and paſſed an act declaring that under ſimilar circumſtances 
the king ſhould viſit the college; a circumſtance which proves 
how much this forum domeſticum is favored in law. But, firſt, 
this power of appointing claimed by the viſitor is not an in- 
tereſt ; and ſecondly, if it be, it is no objection to a viſitor's 
juriſdiction. As to the firſt, this power of appointment is 
not an intereſt withia the meaning of the rule. It muſt be 
ſome beneficial intereſt obviouſly capable of influencing the mind, 
and not merely a technical intereſt. Hardr. 503. And in the 
caſe of the city of London v. Wood (a), Lord Holt ridicules the 
idea of the incapacity of one of the freemen of London ſitting 


as, judge, merely becauſe he was to have a ſhare in the penalty. 


It is no objection to a judge that he is a bare truſtee. An 
executor, who takes no beneficial intereſt is a competent wit- 
neſs to prove the teſtator's ſanity (5). The intereſt which 
renders a witneſs incompetent is, where there is a certain benefit 
or advantage attending the determination one way e). And 
in The King v. The Mayor of London, Scroggs Chief Juſtice, 
ſaid, the queſtion always is, whether the intereſt be ſo con- 
ſiderable as by preſumption to produce partiality or not? 
2 Lev. 231. But the power of appointment, claimed by the vi- 
ſitor in this caſe, is no intereſt. This appointment, is a caſe of 
neceſſity, if the fellows make no electien, or a void one, 
which is the ſame thing, within the time limited; the viſitor as 
the repreſentative of the founder muſt appoint, or the college 
muſt be without a head; and in the ſituation of public corpo- 
rations who had miſſed their charter day before the ſtatute of 


(a) 12 Med. 686, (8) Doug]. 139. (c) Bul. N. P. 284. 


Ges. 
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Goo. 1. The circumſlance of the power being given to the viſi- 


tor, and to the guardian of the ſpiritualties in the vacancy of the 
ſee, cannot vary the caſe ; for. the law would have impoſed it on 
the viſitor as a duty, and compelled him to execute it, though 
the legiſlator had not expreſſed it; ſo that his having expreſſed 
it-cannot make it an intereſt, if it be not ſo in its nature. It may 
be ſaid, perhaps, that the power of appointing, claimed by the 
viſitor, is limited by the ſtatute to a particular caſe, namely, 
where the fellows have not been able to agree; but it is not 
neceſſary to argue that point in the preſent caſe ; the only queſ- 
tions being, whether he had a right to declare the return null 
and void, independently of contingencies which might ariſe af- 
terwards; and whether if he had, he was capable of judging of 
it in this particular inſtance, having acted under a ſuppoſition 
that he had ſuch a right of appointment as he has exerciſed. If 
it were, it would not be difficult to ſhew that the proviſion 
above-mentioned was introduced. for the purpoſe of giving the 


power to the guardian of the ſpiritualties in the vacancy of the 


ſce, who would not otherwiſe have had it, not being viſitor ; and 
that it extends as well to caſes of void elections, as to thoſe 
where there has been no election at all, upon the true and rea- 
ſonable conſtruction of the ſtatute, there being words of refer- 
ence to the qualifications of the perſons to be returned through- 
out. The evident meaning of the ſtatute is, that the college 
muſt agree within three days upon a return of two perſons qua- 
lified according to the conditions of the ſtatute; if they do not 
agree within that time upon two ſuch perſons, any other return 
muſt be conſidered as no return; and the concluſion is, that 
they have not agreed. A falſe return is no return. 10 Mod. 57. 
A preſentation of a perſon unqualified, is no preſentation ; if it 
were, the lapſe would begin to run from the rejection of the 
candidate, and not from the death of the incumbent, If this be 
the true conſtruction, then the biſhop had a power of appointing 
to the headſhip under the expreſs. proviſions of the ſtatute : if 
the words of the ſtatute are capable of a different conſtruction, 
then the biſhop might appoint jure devolutionts, which is a power 
veſted in him of neceflity, and ariſing from the very nature of 
the foundation, and cannot therefore be contended to be an in- 


tereſt ; but is a mere duty and truſt like the caſe of a lapſe a/. | | 


and does to his ſucceſſor, and not to his executor. And a lapſe 
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1788. is rather an adminiſtration than an intereſt. F. N. B. 34. Dy. 87. 
— Alapſe is an office of truſt, repoſed by law in the ordinary, me- 

The Kine tropolitan, and laſtly in the king; the end of which truft is to 

Tue Bilhop! provide the church with a rector in default of the patron. 
of Eur. Hob. 154. Plowd. 498. 6. 322. a. If it be objected that this 

lapſe is brought about by the judgment of the viſitor, who 
claims upon ſuch judgment to appoint ; the anſwer to it is, that 
it is occaſioned by the neglect or breach of duty of thoſe who 
ſhould elect; and every lapſe is of that nature where the ordi- | 
nary rejects. If a ſpiritual perſon preſent an illiterate clerk, 
the ordinary may refuſe to admit him, and need not give notice 
of the inſufficiency to the patron ; and a lapſe is incurred. The 
law ſuppoſes him to judge of the ability. Keilw. 49. 6. 18. 
H. 7. But, ſecondly, the rule is not in any cafe applicable to 
a" general viſitor. The. viſitor is preciſely in the place of the 
founder, if not reſtrained, and is completely the dei commiſſa- 
rius; and there is no doubt but the founder himſelf might ap- 
point. This is like the common caſe of a decifion of proprie- 
tary rights; it is of a private nature. The patron or founder 
had an abſolute power to arrange it; he may difpenſe with 
principles whietr the common law or ecclefiaſticat law would 
hold indiſpenſible and eſſential. He may provide abſurdly, and 
may give abfolute and unlimited power over the ſubje& of his 
benevolence to whom and in what manner he pleaſes. This is 
very ably commented upon by lerd Holt, in Philips and Bury 
{a). In Dr. Walker's caſe (b), it was ſaid by the court, that 
« a viſitor was to be obeyed by the members of eleemoſynary 
foundations, as members of a family are bound to obey the 
*© maſter.” Green v. Rutherforth, 1 Vez. 472. is to the ſame 
effect. But the rule cannot apply here; ſor this i is a judicial act, 
independent of all conſequences, and muſt be judged of upon the 
rules which govern ſuch len tences, and the gerſons who give them. 
The preſumption i is univerſal in favour of the ſentence of a com- 
petent JurifdiQtion, that the judge is impartial ; and the conſcs. 
quences of the j udgment cannot be a ground to rebut ſuch a pre- 
ſumption. This appears moſt clearly from the caſes, of The King. 
v. Sir G. Heathcote ſe), and the King v. the biſhop of Obe. 
ter (d ); in the firſt of which it was held that the ſame perſons, 
who had, a right to chooſe out of a return, were not therefore 
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Sufied of their juriſdictton over the teturn itfelf. And in the 1788. 
latter caſe the very obſection, that the viſitor was intereſted > 
becauſe he was to appoint in caſe of a vacancy, was taken, but The — 
it did not prevail. If an intereſt were an objection to the vil 7 


The guhop 
tor's power of appointing, it would equally hold in cafes of de- r. 


privation ; but in ſach caſes the objection was never thought te- 
nable. Fitz. tit. Afize, pl. 50. The caſe in 8 A. 29. 31. is 
deciſtve on this point. The caſe of a donative is to the ſame ef- 
fect; the patron of the donative is the viſitor, and he may de- 
prive without ſhewing any cauſe. The founder undoubtedly 
might deprive, and diſpoſe of the vacant place; and the viſitor 
poſſeſſes all his powers. That the fame perſon may deprive and 
appoint, appears from the caſes of The Attorney General v. Middle- 
ton (a), Rex v. The Biſhop of Cheſter (H, and The Attorney General 
v. Sir Tobn Lock (c). A ſtrong argument is to be drawn from the 
form of pleading in deprivations (4), and of returns ts a manda- 
nus which only ftate that the viſitor deprived for certain cauſes, 
and that the office is full. Now if ſach an appointment by the 
viſitor were an objection, it would be à good exception to the te- 
turn or the plea, becauſe it ſhould ſtate how the office was filled. 

Perhaps it may be objected that the biſhop's proceedings have 
been founded on Mr. Longmire's repreſentation, who not being 
a member of the college has no tight to appeal to him, according 
to David/er's cafe and that of The Ki v. Grundon (e). But it is 
begging the queſtion to ſtate that Longmire iw not a member of 
the college, it being very much a matter of conftrution of the 
ſtatutes Who is or is not within that tfefeription. For the founder 
may confer complete or partial priveleges, and this is a mere 
queſtion of proprietary right, on which it is the vifitor's peculiar 
province to decide, and is like the caſes of Mapleteſt and 
Todington, neither of whom were members of the colleges in 
which they reſpectively claimed to be admitted. The caſes 
above alluded to proceed on quite different grounds, for the 
very ſubject matter of the appeal in thig'caſe is a claim to be 
eonfidered as a member of the college; and on that account to 
have # preference as againſt total ſtrangers. 

Another objection may perhaps be raiſed that there was no ju- 


dicial ſentence, no regular appeal, and that both parties ſhould 
e heard, orat: leaſt cited to appear. The anſwer i is that 


FRY 8 - Fez. 327. (A) Raſt. fo 1. EY P. C. n 9 
| (6) 1-Wil/. 208. 1 Blac, Rep. 22. . (9) Cowp. 315. 479 4 * 
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1788. it is not neceſſary for a viſitor in any caſe to ſummon ang "TY | 
OW” the parties in order to his giving judgment upon it, Not even 
The Kino inthe caſcof deprivation, which i is much ſtronger than the preſent; 
Te Bitbop 8 AJ 31. is deciſive; and the argument from the pleading and 
WAA returning deprivations ſeems to confirm the poſition, In theſe 
it is never {et forth that the viſitor cited the party, or gave him 
an opportunity of making a defence. Beſides it does not appear 
that the college ever demanded to be heard, and the viſitor has 
in point of fact given a ſentence, If he had not, the court 
might perhaps have granted a mandamus to him to compel 
him to hear the parties, in order that be might determine; 
as in The King v. The Biſhop of Lincoln (a). But here he has 
made a judicial ſentence, and this court is precluded, from en- 
tering into the form of his proceedings however. erroncous they 
may be. Lord Holt ſaid The manner. of a viſitor's adminiſter- 
ing his power is not material for the conſideration of the 
* court; The only queſtion is, whether he has Juriſdiction ? If 
he hath juriſdiction and cognizance of the matter, and be gives 
T7 a ſentence in the matter, his. ſentence mult have ſome effect 
to make a vacancy, be it never ſo wrong: but there is no ap- 
* peal unleſs the founder has appointed one. For there is none 
% by the common law.“ x And in the ſame caſe E Eyre J. ſaid If ( 
« there is a viſitor we give credit to him, and intend all right 
* in form.“ But in this caſe. no regular appeal was neceſſary; 
no other perſons but the fellows, who returned, were concern- 
ed ; a repreſentation therefore of Longmire,.who thought himſelf 
aggrieved by the act of the fellows, was ſufficient. . The deputies 
of the college had Hated the idea of the fellows upon this part 
of the ſtatutes, and if chey had been regularly heerd, the ſame 
claim ſupported by the ſame reaſons would have been repeated; 
If the viſitor were ſatisfied that the ſtatutes were not complied 
with, if as a precedent he thought it operated to evade his power 
and authority in having a. legal option of two. perſons qualified 
according to the ſtatutes, that, according to lord Holt's opinion, 
would be a ſufficient cauſe of deprivation. Then if it would be 
ſufficient to deprive from an actual poſſeſſion and enjoyment, it 
was clearly enough to rebut a claim, and to vacate the: act by 
which ſuch claim was attempted to be enforced. | 
The conſequences of this court's interpoſing in bn: Fats caſes 
would be fatal to _ peace and good order of Re <LI 
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They are private ſocieties eſtabliſhed for particular purpoſes, and 
ougght to be governed ſolely by the laws of the founder: They are 
Uke the inns of court, in the regulation of which this court has 
- never interfered. In this inſtance the founder has appointed 
a a viſitor, who is to ſuperintend the government of the college, 
and to expound the ſtatutes. If the viſitor cannot judge in this 
caſe, the court muſt judge of the ſtatutes, and of the qualifica- 
tions of candidates in every caſe, which can affect the validity of 
the return. The viſitor may himſelf become the appellant 
againſt the return of the college cver which he is held to 
have ab/olutum dominium in omnibus licitis, As guardian of the 
ſtatutes, and promoter of the founder's object, he muſt ſee that 
the ſtatutes are complied with. This court may conſtrue the 


ſtatutes in direct contradiction to , underſtanding of them. 


Then is he to act from his conſcience, or is he to be guided by 
ſuch an expoſition as this court ſhall make ?—He' cannot be 
idei commiſſarius, or accountable as ſuch, whilt his conſcienee 
is ſubmitted to the difetions of a court ſeparate from, and in- 
dependant of, the founder. In the caſe of Sr. Fobn's College v. 
Todington (a) lord Mansfield ſaid I am ſatisfied upon mature 
*« refleQion that the college would tremble at the conſequence of 
leaving every election into theſe fellowſhips, or any other 
e diſputes concerning them, open to the courts of law, and the 
„ expence and delay attending on them. And in The King v. 
* Sir G. Heathcote, Eyre J. ſaid, It ought to be the concern 
* of a court of juſtice to take care that, whilſt they ate granting 
«A remedy to one, hey. do not at the ſamo time expoſe others to 
great inconveniences.” | 
But if the court ſhall be of opinion abet hey are not preclud- 
ed by the viſitor's determination from entering into the queſtion 
on the real meaning of the ſtatutes of the college, the conſtruc- 
tion which the biſhop of E/y has put upon them is the correct 
one. It may be a conſiderable queſtion how. far the royal 
viſitors in the reign of Edward the ſixth had a right to make ſuch 
an alteration in the ſtatutes as this; for by the old ſtatute of Siman 
de Montacute'no perſon could be choſen out of the college, while 
there was a clericus within; in which caſe the return made by the 
fellows would be clearly void. Admitting however for argu=- 
ment's ſake the validity of the latter ſtatutes, the biſhop's conſtructi- 
on is right. Firſt ** domus as uſed in this ſtatute. is not confined. to 
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(a) 1 Bur. 203. | 
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ks the corporation, bat includes all thoſe. withis, the walls of the 
college, and Long mire is af that deſcription; And Secondly, ac- 
cording to the academical and grammatical conſtruction of the 
p ſtatute, Longmire is entitled to a preference upon this re- 
turn above Barnes or any other. perſon aliund?.. As ta the firſt; 
It is obſerved, that the preſent ſtatutes, relating to the election 


of the maſter of Peter bouſe and bis qualifications, were given in 
the reign of Edward the Sixth by the very fame perſons who 


gave the in junctions and ſtatutes of the univerſity ;. and in theſe 
it is notorious that the words demus and collegium are uſed in the 


moſt enlarged ſenſe, and comprehend in general alt perſons upon 
the boards; and. contemporanea expoſitio jortiffima e tn lege. 80 


that the word domus may have three meanings; firſt, it includes 
in its largeſt ſenſe all thoſe who are upon the boards, and who 
in academical language are termed of the college: Secandly, in a 


more limited ſenſe, -it may mean thoſe who. have been or are 


of the corporation; the promoti, as well as the actual fellows ; 
or thirdly, it may be ſtrialy cenfioed to the actual exiſting 


fellows. That in this inſtance it muſt mean all thoſe who are 
gf the college is evident from the context of this' ſtatute, which 


 in- deſcribing the mode of election directs that all the college 
mall go into the chapel, and all except the fellows return: if 


this explanatory ſtatute be coupled with the ancient ſtatute, or 


expobnded by it, there can remain no doubt. There © e/ericun” 
was the only qualification in “ d ** Heftel” Hall and 
college were the ſucceſſive names of the places where the ſo- 


cieties lived: . boftel” is clearly not a term-of incorporation ; 
neither is ball”, And the preamble to the old ſtatutes dm 
** ey aulam are the words inſtead of demum five collegium. 
It is extremely probable that the word domus ſhould bear this 
ſigniſication in very old colleges, of which this is one; for for- 
merly, before colleges were incorporated, the ftudents lived 1n 
boſtel, in d. And Hugh de Balſham, the founder of this 
college, had ſech a houſe: for the reception of ftudents before 
the college was founded. There are ſeveral inſtances in the 
ſtatutes where a diſtioction is made between dom and 


i focietas”... In the 44th ſtatute of the ancient code a /oco ſuo 


< et domo 1 — fit privatus omnins”, In the 47th © ab ipſa 
&< doms +jictatur.” la goth ſtatute ** didtumue magifirum, * 
% {cbolares n domus, ſeu quofcunque alios de eũdem domo. 


In the 1ioth modern ſtatute cum in domo”. And in the ſta- 
4 Ws | tute 
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ute de ſebolaribus poſt admiffionem eorum pramoric, where it is 
ſaid that if a fellow, poſſeſſing the praperty therein mentioned, 


in caſe be does not reſign his fellowthip ; ; for if he has, he may 
undoubtedly continue to reſide i» demo; ſo that /ocus et domus 
muſt mean fellowſhip and college. Another ſtrong argument 
ariſes from the matriculation book to ſhew that domus muſt be 
underſtood in the more enlarged ſenſe; becauſe in that are ſet down 
the ranks of the different members, as they fit at the different 
tables, all of whom are deſcribed to' be of the domus. And that 
mentions the fellows, noblemen, fellow commoners, the pen- 
fioners and the ſervitors. This is further corroborated by another 
circumſtance of public notoriety; all perfons, who vote at an 
univerſity election, muſt belong to ſome college, although num- 
bers of theſe are not upon the foundation. It cannot be objected 
that the founder could not have any other perſons in his con- 
templation befides the fellows, becauſe there are three ſtatutes 
which expreſsly negative ſuch an idea; the ſtatute of appeal 
mentions alios quoſeungque de dictd domo ; the ſtatute de prælectore 
ſpeaks of bibliotiſle, ſeholares, et fizatores ; and in the very ſta- 
tate de electione magiſtri, ſocii et diſcipuli cunfi are mentioned: 
this undoubtedly includes perſons in Longmire's ſituation. 
This expoſition of the ſtatute has likewiſe been put upon the 
ſtatutes of other colleges, where even the maſter has been di- 
refed to be taken from among the ſacios; and it has been held 
in a variety of inſtances, that in academical language the word 
« focti” may include the guondam focios., Th 
tute of Queen's College in Oxford, are de fociis magts idoneum ;" 

and yet there are three inſtances in the preſent century in which 
the provoſt of that college has been taken from the /ociis promotre. 
Upon the firſt of which elections in 1704, it appears by Ay/ife's 
Hiſtory of Oxford, that the legality of the election was conteſted; 
but the determination of the viſttor upon the conſtruction of the 
ſtatutes in favor of Dr. Lancaſter, who had for ſome time re- 


ſigned his fellowſhip, was never called in queſtion in the courts - 
of law. Longmire then coming within the defcription of a per- 


ſon of the college, he is entitled to a preference upon this return 
above any perfon to be taken from any other college. The real 
meaning of the ſtatute of election will be better underſtood by 
comparing the conftruftion which the college has put upon it 
| With that given to it by the biſhop of * The college would 

: render 


ibidem morerur, he {hall be ſaid to be perfurns, it can only mean 


The words of the ſta- 
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A nulli (foctt) extiterint, tum uliundè (extra domum )' afſumantur,” 


The biſhop of Ely has conſtrued it thus; uf. ipfius donins atgue 
s focrorum ejuſdem ſemper ratio babeatur, ut hi {ſoctt), I qui 


La of SLY. 
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render it thus ; 1 ipfrus domas argue Jociorum N 1 


ratio habeatur; ut bi, ſorii ) i gui ſocii 7 inter cos F ſociot ad 


The Kiv® 2 hoc munut obeundum inveniantur idonei, cæteris Vuniverſaliter 


fue de domo vel extra domum } praferantur: fin bujuſmedi in dim 


% {ſoctt) inter eos | ( ſocios) ad boc munus obeundum inveniantur 


idonei, ceteris (de domo) praferantur : fin bujuſmodi (ſecundum 
con ditiones et gualitates antedidtas in domo nulli {five facii, 
ve alii) extiterint, tum aliunde (extra domum }- aſſumantur.“ 


So that, according to the limited conſtruction of the college, 


| the words „ ipſius domus atque' and the whole ſentence from 


* ut hi to © preferantur” are unneceſſary: and if. ** eeterir” 


be underſtood. in the extended ſenſe; the latter clauſe alſo is 


nugatory. Whereas the biſhop's conſtruction gives effect to 
every part of the ſtatute., This is not only the grammatical 
ſenſe of the ſtatute: but there is alſo the. ſtrongeſt probability for 
ſuppoſing it was the meaning of the framers. of it. Upon the 
firſt clauſe ſocii and others de domo have equal claims: to give 
the preference to the actual ſacii a further clauſe was neceſſary; 
and j in the next that preference is eſtabliſhed; wut bi {focit} cæteris 
(de domo) preferantur). Then if none were properly qualified 
within the college, the election was to be made of ſtrangers. 
Preference therefore was given in the firſt place to bachelors 
of divinity, being actual fellows, then to | the \ ; bachelors 
of divinity of the college in general; and laſtly rangers were 
to be elected. The words ut. ratio babeatur” muſt be 
conſidered as obligatory on the fellows, and not as directory 
only; that form of ſentence being according to all the rules of 
grammar, clearly imperative. Such directions by founders have 
at all times been ſo conſidered by viſitors. If it were other- 
wiſe, as the body of electots fluctuates, different opinions might 
be held upon the ſame ſtatute. In the caſe of Harland v. T 2 
(a) The word hoping in a will with a determinate object was 


held by the Lord Chancellor to be ſufficient to raile a. truſt. 


And it is enough for this purpoſe if ratio bubeatur in this 
ſtatute raiſes a truſt; the fellows, who are the truſtees, mult 
execute it; and the viſitor, or „dei commiſſarius, muſt enforce 
it's execution. Jo, the ſtatute: ** de TAPAS ee 
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4 4 grammatica” a recommendation to them to be diligent, 
that they may one day hope to be elected perpetui | focu, has given 
an eſtabliſhed preference in practice. This act of the college is 
deciſive againſt themſelves. But the direction in the ſtatute of 
election is much ſtronger than the mere recommendation in the 
latter caſe; and the ſecond claſs muſt | be. preferred above the 
third, if the firſt is to be preferred to the ſecond, And there 
can be no doubt which of the two the legiſlators would prefer 
if they had it in their power to give an opinion, a perſon who 
had been forty years tutor and fellow of the college, or one who 


never had the ſmalleſt connection with it. 
Perhaps it is an anſwer to this application to ſay, that in fac 


chars is a maſter of Peter bouſe: if that maſter has been impro- 
perly appointed, he ſhould be removed before the biſhop is 
compelled to appoint another; like the caſes of corporate offices, 
The King v. The Mayor of Colchefter, ante 259. For Long+ 
mier being actually in poſſeſſion under the biſhop's nn. 
will not be concluded by this determination. 
Mangſield and Erſkine in ſupport of the rule. Three princi- 
pal objections have been made againſt this mandamus being 
S iſt. That the perſon to whom it is directed, and whoſe 
confent is aecefary towards giving effect to the election made 
by the fellows, is viſitor of the college, which is urged as a 
ſufficient reaſon why this court ſhould not exerciſe its ordinary 
authority. 2dly. That the biſhop is not neceſſarily bound to 
appoint one of the two perſons returned to him, but may exer- 
ciſe his own diſcretion as to the propriety of their choice, It 
is thirdly objected to the election that the fellows neglected to 
return Longnire, whoſe ſituation in this college entitled him to 
4 preference before Barnes, who was an entire ſtranger thereto. 
As to the firſt objection, it is denied that the biſhop in this 
jo ſtance either was or claimed at the time to be vifitor, . In the 
ſtatutes which relate to the election of a maſter, there is no refer- 


[ence whatever to the viſitor's authority. And every power which 


is given by them to the biſhop, when the ſve is full, is given in as 
ample a manner to the guardian of the ſpiritualries in the vacan- 
ey of the ſee; and this latter is clearly not viſitor. The ſtatutes have 
deſoribed very accurately the qualifications forthe maſterſhip, and 
the mdde-to be preſerved in the. eloction. The ſtatute de cle ione 
mapiſiri, after ſtating the manner in which the ele ten ſhall be 
de al requires a return to be made by letters under their 
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ſeal of two perſons, whom the majority of the | fellows ſhall 
think moſt fit for the office of maſter, to the biſhop or: guardian, 
(as the caſe may be) who is thereby required to give plenam fidem 
thereto; and it alſo enjoins him to appoint one of the two per- 
ſons ſo returned without delay. And then it provides that if 


the fellows do not agree within a limited time upon whom they 


ſhall return, they ſhall be ſent to a ſecond, and ſo on to a third, 
ſcratiny ; and if they ſtill diſagree, then, and not till then, the 
biſhop or guardian ſhall appoint a maſter. So that the reſpective 
duties of the fellows and the biſhop are expreſsly point- 
ed out, with this difference only, that the fellows are bound 


by a ſolemn oath, which. the biſhop is not. From this ſtatute 
it appears, that there is but one event in which the biſhop may 


appoint whom he pleaſes, which is that of there being na re- 
turn at all made to himz and he cannot acquire any power which 
is not given him by the ſtatute: and even though. the election 


were to denull, it would not neceſſarily follow-that the biſhop 
7 would have the power of appointing. He has no power of ap- 
pointment but under the ſtatute, and that only in one eyent which 
has not happened in this inſtance; and he might as well claim 


to preſent to the vacant livings of the college, and then. ſay that 


this court is not to interfere, becauſe he ated as viſitor, and has 


ſo interpreted the ſtatutes. It is very properly admitted that the 
guardian of the ſpiritualties has no power to appoint the maſter 


; except in the caſe ſpecified ; but it is ſaid that the. biſhop has an 


additional power incidental to his office of general viſitor, by 
which he may expound the. ſtatutes ; and that according to his 
expoſition of them, he had that right which he contends for 
in the preſent inſtance. But ſuch a power in a viſitor of put- 
ting his own interpretation upon the ſtatutes muſt be taken e- 
cundum ſubjectam materiam; and the ſtatutes having in this caſe 
expreſsly required him to give plenam fidem to the return made by 
the fellows, he is not at liberty to controvert the propriety of it. 
As to all the caſes reſpecting the extent of viſitatorial power, and 
all the conſequences drawn from them, they are not diſputed. His 
power is not controllable where he acts within his juriſdiction. 
It has been ſaid too that a viſitor has power to judge of elections, 
that he may interpret the ſtatutes, and that his deciſions cannot 


be enquired into in a court of law: it is alſo ſaid that he is to 


1 judge of the extent of his on jvriſdiction, and that he may make 
new laws, 4 to the three Kl. they are not diſputed where 2 
nn r | Fa i viſitor 


ect 
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vifitor adts within his joriſdiction, as in the caſe of the biſhop of 
| Cheſter (a), where a viſitor deprived ; or where new fellowſhips 
were engrafted (5): but in all theſe caſes the rights and conduct 
of other parties are in queſtion; but when the diſpute is between 
the college and the viſitor himſelf, concerning the rights beſtow- 
ed upon either, the cognizance of the queſtion neceſſarily de- 
vol ves upon the king's courts, for a viſitor cannot give to himſelf, 
as is contended, by his own interpretation, a more extenſive ju- 
riſdiction than the ſtatutes have conferred upon him. In caſes 
of this ſort the viſitor inſiſts upon his title, but that muſt be a 
title by law, and not, as has been contended on the other ſide, 
a title by diſcretion and arbitrary will. If a viſitor had always 
2 right to decide upon the extent of his own juriſdiction, the 
caſes. of prohibitions to viſitors could never have exiſted: yet 
many ſuch are to be found; and no public inconveniences have 
hitherto reſulted from ſuch determinatians, or the diſcipline of 
the univerſities been invaded. As to the laſt poſition that a viſi- 


tor may by his ſole authority make new laws, it is very much to 


be doubted. Theſe ſtatutes are expreſsly ſaid to have been given 
upon the requeſt of the college. It may be queſtioned how far 
a founder himſelf, after he has once given a code of laws, by 
which certain rights are conferred on others, can of his own 
authority abrogate them. By theſe ſtatutes a power is given to 
the maſter and fellows to make new regulations as new caſes ſhall 
ariſe. | But even admitting that the viſitor of this college could 
give new ſtatutes ; yet ſo long as thoſe by which the college is 
now governed continue in force, he muſt. be bound by them. 
And here it is ſufficient to ſay, that the viſitor has not made 
any new laws. If there is any weight therefore in the argument, 
it muſt go the whole length of ſhewing, that by acting contrary 
to the laws the viſitor abrogates them, and makes a new law 


conſonant to his own conduct. It is indeed the duty of a viſitor 


to ſuperintend the government of his college, and to ſee that 


all the members of it do their duty. But if he were a judge in 


this caſe, of what is he to Judge, but whether he himſelf has 
the ſole and excluſive appointment to the maſterſhip of this 
college : for the argument, if it prove any thing, goes the whole 
length of eſtabliſhing that even if the fellows had, in the Judge- 
ment of this court, elected two proper perſons, the biſhop as 
yiſitor might decide otherwiſe, refuſe their return, and nomi- 
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1980; date obe himſelf, which would be in effect to annul all the ſta- 
tutes reſpecting the eloction of maſter, although they have ex- 
preſsly reſt tained the viſitor from interfering, except in one 
event. Neither can it be ſaid that the biſhop was acting as 
viſitor upon this occaſion, upon an appeal from Longmire, for 
there was no appeal before him; he acted ſolely on the repre- 
ſentation of Longmire, without giving any notice to the reſt of 
the perſons who were concerned: and beſides, according to the 
arguments uſed by the biſhop's counſel, the biſhop, as viſitor, 
had a right td appoint any body elſe as well as Longmire. It 
mult be admitted that it is no objection to a viſitor's exerciſing 
his ordinary authority that he has an intereſt,” and the caſe of 
Mancheſter college (a) goes upon a different ground; but then in 
this cafe, according to our confiruRtion of the ſtatutes, the biſhop 
is not viſitor. It appears too from the very conduct of the 
biſhop of Ely himfelf in this caſe, that he did not confider him- 
felf acting as viſitor in this appointment, but as appointing by 
lapſe. In his letter to the college he ſays, that their election 
was null and void, becauſe one of the perfons whom they had 
returned ro him was not a proper perſon according to the i inten- 
tion of the ſtatutes, for which teafon he ſhould proceed to exer- 
ciſe this devolord authority for this turn by the appointment of 
Mr. Longmire. This expreſſton is not applicable to the abſolute 
power of vifitor which is now claimed, but it expreſsly refers 
to an appointment by lapſe. This was followed" ap by an in- 
ſtrument ufing the ſame fore of language; © belonging to or 
«« donation and collation in conſequence of the right referved to 
tus by the ſtatutes of the ſaid houſe.” Then after appointing 
Longmire, he ditects the college to receive him. If he had been 
exerciling a vilitatorial power, he would only have ſaid that the 
election made by the fellows was void, and therefore he ap- 
pointed. His own, conduct therefore the ws that he only acted 
as ordinary in the common caſe of a lapſe. But neither had the 
biſhop a right of appointing by lapſe. For why thould the. 
ſtatutes appoint a certain caſe, in which there ſhould” bea lapſe, 
if in any other caſe the biſhop might take the appointment into 
his own hands? If he may alſume to himſelf the right of ap- 
poĩntment in the preſent inſtance, he might Calle? have done. 
ſo where he took no part in the appointment. But fuppoling the 
power of ating a r to have been . in the fellows, the 
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bichop, as viſitor, could not have appointed at all; From 
themes it follows: that if he has a part only of that appointment 
exprefsly given him, he can take no more than that part, With 
reſpect tothe inſtances which have been produced froni the regi- 
ſer in this college of appointments made by the biſhops of Ely 
under ſimilar circumftances, it appears that there is no one in- 


ſtauce in which the biſhop has not taken one of the two perſons 


returned to him by the fellows, except that of biſhop Viren in 
166 3, who appointed his own fon-in-law z and the reaſons aſſign- 
ed fort (ſetting aſide the return made by the fellows are all falſe 
or groſaly abſurd: the acquieſcence of the college therefore can 
only be attributed to the times. And it is obſervable that even 
biſhop, Vren claimed the e by laꝑſe, and not as 
viſitor. 

_.adly, It i i9 objedted, chat the biſhop i is not 7 — by the re- 
turn wade by the fellows, but that he may exerciſe his own diſ- 
cretion upon the propriety of their choice. On this head it 
will clearly appear, upon an accurate ioſpection of the ſtatutes, 
that he is abſolutely concluded by the return of the two perſons 
which they have. made. In the old ſtatute de nominatione et 

prafeftione prefetti domus, the fellows are required to return two 
whom suo judicio noverint di iſeretes ; ; and there are other words 
to the ſame effect, clearly giving them the fulleſt latitude to 
judge of the qualities of the maſter. And in the ſtatute de im- 
pedientibus. numerum ſcbolarium augmentari, where a maſter is re- 
moved, the fellows liber? provideant de magifira ; which muſt 
intend a free choice, not ſubject to any control, Again, in the 
ſtatute de prefefiione et gualitate magiſtri, the biſhop is required 
to give plenam idem to the return made to him by the fellows ; 
which words plainly expreſs that it was intended that the biſhop 
ſhould be bound. by their return. It has been attempted to ex- 
plain this exprefiion away, by ſaying that the biſhop is only re- 


quired to give faith, primd facie to the return ; but the words 
| neceſſarily import the direct contrary ; and it is further corrobo- 


rated: by the words which follow immediately after, for the. 


biſhop is there required to appoint one of the two ne mord; 
which could not be, if it were his duty to enquire whether the 
two perſons preſented to him were the molt proper who could 
have been ſelected. . Nor is it to be wondered at that ſuch credit 
is xequited to be given to the act of the * ſince they are 
1 . ig teteſtsd ia the choice of the perſon by whom 
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are conſiſtent : the fellows exerciſe their judgment in ſelecting 


on the other hand, exetciſes his diſcretion which of the two he 


the ſtatutes in the caſe of the maſterſhip, they would have 
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hk are to be governed; and every poſſible guard has been put 
upon the due exerciſe of that right by the fellows, there being 
a ſolemn oath impoſed upon them on that occaſion. There 
cannot be two rights repugnant to each other. If the fellows 
have a diſcretion, the biſhop cannot have a right to control it. 
But according to this conſtruction, the rights of the two parties 


the two whom they are required to preſent to the biſhop; he, 


will appoint, quem mais utilem de duobus intellexerit. If the 
court adopt a contrary conſtruction, this abſurdity will follow, 
that ſuppoſing there ſhould be two fellows in the college duly 
qualified in poiat of degree, but who,. in the judgment of the 
electors, are not fit perſons, they will be obliged to return thoſe 
two, in direct violation of their oaths. The queſtion therefore 
of fitneſs muſt neceſſarily reſt with the fellows ; it is a matter 
of opinion, and cannot be tried. A perſon, however proper in 
other reſpects, may want aptitude for buſineſs, or firmneſs of 
mind, -which may be very good grounds for not electing him. 
The biſhop has no more control given him in this reſpect, than 
the guardian of the ſpiritualties. If the fellows do not think 
there are proper perſons in the college, they are at liberty to go 
aliund?, and they ſhall be preſumed in all caſes to have exerciſed 
a ſound diſcretion; and therefore the biſhop is not at liberty to 
object to them, that they ought to have elected any particular 
perſon. The arguments by analogy to the election of fellows 
rather apply in favour of the college; for in ſuch caſes, if the 
fellows do not chooſe fuch as are qualified in the manner there 
ſpecified, it is expreſsly declared that the election ſhall be void. 
Now, if the ſame thing had been intended by the framers of 


uſed the ſame language; but in this latter caſe the biſhop is 
only to appoint in caſe the fellows do not agree after the third 
ſcrutiny. 

But 3dly, It will appear that Longmire was not entitled to 
any preference as a member of the college within the meaning 
of the ſtatutes. The material words in the ſtatute d: prefettione 
et qualitate magiſtri are, ut ipfius domus atque ſaciorum ejuſdem 
„ ſemper ratio habeatur, ut bi, fi qui inter eos ad hoe munus obe- 
* undum- inventantur idonei, ceteris preferantur, fin bujuſmodi in 


Aomo nulli extiterint, tum aliunde Humant ur.“ Now in the con- 
TER ſtruction 


IN THE TWENTY-EIGHTH YEAR OF GEORGE 111. 


ſtruction of theſe words, i can only relate to ſocii, and ceteris. 
can only mean the reſt of the fellows, who are not idonei: bi 


cannot relate to domus; if domus had followed ſactorum, it might 


have enlarged the ſenſe of it, but ſtanding as it does, if it were 
held to enlarge the ſenſe of it, this abſurdity would follow, that 


mention would be made of a part which was before included in 


the general term. It muſt therefore be taken to be reſtriftive ; 
and indeed the grammatical conſtruction ſhews that reference 


was made to ſocii alone. But under the word domus it is con- 
tended are meant to be expreſſed all perſons who reſide within 
the houſe, and have their names on the boards: but this is a 
moſt improbable meaning to affix to the word, ſuch as is not in 
common parlance annexed to it, and which clearly appears in 
this caſe not to be the proper one. Domus and collegium cer- 
tainly mean the ſame thing ; they are repeatedly uſed as ſynoni- 
mous terms, That appears from the preamble to theſe very ſta- 
tutes, conſtruxit quandam domum five collegium. Either domus 
means here the corporation, or the mere walls of the houſe : but 
it muſt be taken in theſe ſtatutes to mean the former; for it 


could never have been neceſſary to aſk the king's conſent to 


build a houſe, though it certainly was to ere a corporation. 
Where the ſtatute de nominatione et prefefaione prafetti domus 
requires obedience to be paid to the commands of the maſter by 
the members of the college, it only ſpeaks of the /cholares et 
miniſtri. Again, the expreſſion of facultates domus, in another 
place, muſt mean the revenues of the college or foundation, and 
not of the walls. So in another place, any fellow who takes any 
preferment is to be privatus & loco et domo; which ſhews that he 
is no longer to be conſidered as belonging to the domus, that is, 


to the corporation. This peculiarly applies to the ſituation of 


Longmire, who about twelve years ago took a living, and was 
therefore removed à loco et domo. But it is ſaid that by keeping 
His name on the boards he ſtill continued a member of the 
domus: but ſo much a ſtranger is ſuch a perſon conſidered to the 
foundation, that it has been determined that he is not under the 
Juriſdiction of the viſitor ; and if expelled by the college, he has 
no right to appeal to him. This was fully ſettled in the caſe of 
the King v. Grundon (a), and in Daviſon's caſe in chancery 
1772 (6). No ſuch perſons as theſe are mentioned in any of the 
ſtatutes. Then it was ſaid that at any rate the meaning of 
domus muſt be extended beyond the fellows, becauſe it included 


| (a) Coup. 315. (3) Cited in Cow. 319. 
ACN | the 


333; 


1788. 
(GR 


The Kix G 


againſt 
The Biſhop 
of ELr. 


0886 uin RASTER: TERM. 


t nnn who were clearly members of the dove of col · 
lege. But they were #ot known' till a very long time after the 


foundation and ſettlemeat of the college about 1489. Beſides, 


— it could never have been intended that the bibliotiſts ſhould be 


elected to the tmafterſhip; for their employment is at firſt to tead 
the bible, and attend the miſter and fellows, arid afterwards, if 
they are thought fit, they may be choſen fellow. Eaftly, It 
has been atgued on this head, that Longmire, being an acknow- 
ledged member of the univerſity, muſt therefore neceſſarily be a 
member of ſome college, and if ſo that this court ought to 
adopt the univerſity conſtruction of the word domus. But as to 
the rights which attach upon petſons in teſpect of their degrees 
in the univerſity at large, they depend upon a particular grace 
paffed for that purpoſe; and therefore no light can thereby be 
thrown upon this ſubject; 

Then as to the remedy by mandamus in + this caſe, it has been 
ſuggeſted to be an improper one; for Longmire being actually in 
poſſeſſton of the maſterſhip, he ſhould firſt be removed from it 
by due proceſs of law, as in caſes where an office in a corpora- 
tion is in fact filled up. But in ſach caſes where the election or 
appointment is only colourable, the court have granted a man- 
damus, as in Rex v. Tintagel (a). An information in the na- 
ture of a quo warrants would not lie in the preſent caſe. R. v. 
Gregoty (6). Neither could an ejectment be brought here, be- 
oaoſe no perſon could make the demiſe, A mandamus therefore 
is the proper remedy. _ 

Law and Gibbs were to have argued on the mes fide ; but the 
court, having bo doubt upon the queſtion, ſtopped them. 
Asununsr, J.— This is an application for a mandamus to 

the biſhop of Ely to appoint one of two perſons, whom the 
fellows have nominated; and elected, to the office of maſter of 
Pieterbouſe in Cambridge. It appears by the affidavits that a va- 
ciney happened by the death of the late maſter, and that the 
fellows proceeded to an election ;; that at that time there was 
only one fellow of the college, Mr. Bor/a/ſe; who was duly qua- 
lified' by the ſtatutes, whom they returned to the biſhop, toge- 
ther with another perſon, Mr. Barnes, whe was a member of 
another. college; it. alſo appears that Mr. Longmire,. who had 
formerly. beet a fellow of Peterhouſe, but had for ſome time be- 
fore ceaſed to be ſuch, ſtill kept his name on the college boards. 
This nomination. ſo made by the fellows the biſhop has rejected, 


(a) 2 817. 1603+, (5) Ea, 12 Cs, 3. B. E. 
2 5 and 
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and has appointed Mr. Longmire, either under the idea of his 
general viſitatorial authority, or of a lapſe in conſequence of the 
fellows not having made a proper. nomination. And the queſ- 
tion is, whether Mr. Longmire ought to have been preferred to 
a a perſon who is a member of another college. Two objections 
have been made on the part of the biſhop to our granting this 
application: firſt, that this court has no juriſdiction upon this 
ſubject, the biſhop having ated as viſitor, whoſe deciſions are 
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final; and, ſecondly, that, admitting his determination not to 


be concluſive, he has put the right conſtruction upon the ſta- 
tutes; if ſo, whether he has ated under his viſitatorial authority 
or not, the court. ought not to grant a mandamus. The proper 
queſtions therefore for our determination are, firſt, Whether this 
was a proper object of the biſhop's viſitatorial authority Se- 
condly, Whether he has acted in this inſtance as viſitor? And, 
thirdly, Whether the interpretation which the college have put 
upon theſe ſtatutes is the true one? | 


Firſt, It does appear to me that this is not a caſe within the 


biſhop's viſitatorial power; ſince the ſtatutes of the college have 


reſtrained him from making uſe of that power in the preſent in- 


ſtance. I admit that in every caſe withia a viſitor's power, and 
where he fits in the exerciſe of that power, his acts are not to be 
queſtioned in courts of law. The founder has thought fit by the 
ſtatutes to inveſt the biſhop of Ely with general viſitatorial power, 
but he had a right to reſtrain him in certain caſes if he thought 
proper; and as to thoſe objects the biſhop is not viſitor. Then 
it is material to conſider whether under the ſtatutes this is not a 
caſe of that kind. I confeſs I am of opinion that, on the true 
conſtruction of the ſtatute de electione magiſtri, the power of the 
biſhop is limited and reſtrained. In this inſtance the biſhop 
cannot interfere as viſitor; the only power which he can exer- 
Ciſe is to judge of the fitneſs of the two perſons nominated by 
the fellows. The words of this ſtatute, after preſcribing the 


previous forms of elections, are, Quo demum fatto volumus 


« item, ac fiatuimus, ut eoſdem duos abſque ulld juris ſolemnitate 


* aut longiors expectatione domino Elienſi epiſcopo, qui pro tem- 


« pore fuerit, didtæ domus patrono, ſede plend, vel ed vacante 
cuſtodi ſpiritualitatis eſpiſcopatus Elienſis, nominent et præſen- 
tent ſuis literis figillo communi domus in teftimonium et ſigillatir, 


guibus intra ſeriptis adbiberi volumus plenam fidem; epiſco- 
46 Profquc Elien ſis fees W vel ed vacante cuftos Npiritualitatis” 
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qualities than the biſhop who reſided at a diſtance; and for that 
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«© magis utilem intellexerit dittis domur & fcholavibue preficiat 
* abſque mord in magiſtrum, ne domi et fcholaribus diſpendinm 
« al quod inferat lunga mora,” The intention of the perſons 
who gave this ſtatute evidently appears from this to have been 
that the fellows ſnould judge of the fitneſs of the reſpective can. 
didates, they being ſappoſed to be more converſant with their 


reaſon it might be proper to repoſe ſuch a confidence. in them. 
And every precaution has been taken that the fellows hall not 
elect any but thoſe who are proper, by obliging them to take a 
ſolemn oath not to nominate any perfon out of favor or affection. 
The legiſlator, having intended to give that power to the fellows, 
has by this ſtatute expreſsly excluded the biſhop from interfer- 
ing in their choice. He is required to give foll faith and cre- 
dence to the propriety of their nomination z ſo that he is only 
to act miniſterially, at moſt he has only a diſcretion left him 
as to which of the twohe will prefer; beyond that he is reſtrained 
by the ſtatute, If this be the true conſtruction of the ſtatute, 
the right of nomination was no object of the biſhop's viſitatorial 
power; therefore our opinion in this caſe does not militate againſt 
any of the caſes cited at the bar. Thoſe cafes ſhew that the 
acts of a viſitor, whether right of wrong, ate not to be exatnined 
in the courts of law; but thofe. are caſes where he has acted 
within his juriſdiction, and they proceed upon this principle that 
he is the judge whom the founder has thought proper to appoint. 
There is till a farther reafon to think that the biſhop of Ely has 
no viſitatorial authority in this inſtance, becauſe the ſume powers 
are given indiſcriminately to the biſhop, or in the caſe of the 
ſee. being vacant to the guardian of the ſpiritualties; and it is 
clear that the guardian of the ſpititualties is not a viſitor, 
But even ſuppoſing that this matter was within the biſhop's vi- 
ſitatorial authority, yet he has not added in the character of viſitor. 
The exerciſe of a viſitor's power in a caſe like the preſent is a 
judicial act; and a judge cannot determine without hearing the 
parties concerned. So that even if he had the right to exerciſe 
ſuch a power, he ſhould have done it in à formal manner, and 
ſhould at leaſt have convened the parties intereſted to ov ** 
an opportunity of making a defence. 
Tbe next queſtion is, whether there is any thing's in the pro- 
ceedings of the fellows to prevent the court from granting the 
mandamus. This being an application to the diſcretion of the 
court, 
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e if we law that either of the two perſons returned dy the fel- 
lows was manifeſtly improper, we would not interfere. Then it 
1 -neceffiry to confider whether, under the conſtruction of the ſta- 
tutes of the eollege, they are proper objects or not.” I do not think 
chat the fellows have been wrong in their conſttuction of them. 
The words of the ſtatute de præſectione et qualitate magiſbei are, 
* in cujus vero eleftione hoe imprimis obſervari volumus, ut ipſius 
„ domus atque ſociorum ejuſdem ſemper ratio babeatur ; ut bi, 
4 qui inter cos ad hoc munus obeundum invemantur idowei, 
« ceteris praferantur ; ſin bujuſmodi in domo nulli extiterint, tum 
„ altund: afamantur.” It would be very extraordinary, if 
by the word domus the whole body was meant, that the 
ftatute ſhould afterwards proceed to mention the ** acts”, who 
are the corporate and principal part of the college, in a ſecondary 
view. It would have been more natural to have taken the capi- 
tal members firſt. Therefore if ſociorum®” was not meant as 
fynonimous with © Jomus,” I conſtrue the latter word as reſtrictive 
of the generality of the former word © domus”, exphining in 
what ſenſe it was intended to be uſed, Nor is this unlikely to 
have been the intention of the legiftator ; for probably at that 
time he had no idea that perſons, who had 'ceaſed to be actual 
members of the college, would continue to keep their names 
on the college boards for any other purpoſes. Conſidering this 
queſtion therefore in every point of view, I am of opinion that 
the rule for the mandamus ſhould be made abſolute. 

Bort xR, J.— That the biſhop of E/y is the general viſitor of 
Peter bouſe is clear ; and it is equally clear that this court has no 
juriſdiction to enquire into acts done by a viſitor as ſuch. I have 
never been inclined to affume a juriſdiction on any ſubject which 
J have not found to have been previouſly exerciſed by the court, 
particularly in queſtions between members of the colleges of the 
univerſities. In ſuch caſes my inclination is againſt the juriſ- 
diction of the court, unleſs I am compelled by legal authorities 
to ſupport it. The firſt point to be confidered in this caſe is, 
whether the act done by the biſhop, and which is the ſubject of 
the preſent complaint, was or was not a viſitatorial act. Se- 
condly, if it were not, whether it can now be inquired into and 
redreſſed by him as viſitor ſuppoſing it to be wrong. As to the 
firſt point; I think there is not the ſmalleſt pretence or founda- 
tion for faying that the hiſhop appointed Mr. Longmire in his 
capacity of viſitor. The very form of appointment decides 

ah”. : | that 
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founder indeed may make him ſo, but ſuch an authority is not 


from interfering in any other caſe: and it is obſervable: that 


upon his own right. This point is ſo clear, that if there were 


CASES IN EASTER: TERM 


that it wos made in pleno Jure. In it he . a right veſted i in 
him by the ſtatutes by reaſon, of the nullity of the election and 
proceedings of the fellows in not preſenting two perſons qualified, 
His proceedings therefore have not even the ſhew of a viſitation ; 
for whenever that is intended, the parties whoſe conduct or 
whoſe rights are objectec to ſhould be heard or at leaſt con- 
vened before him, and have an opportunity of being heard: but 
in the preſent inſtance this ceremony was totally omitted. In a 
late caſe of The King againſt The Biſhop of Lincoln, where an ap- 
plication was made to him as viſitor, the Court ſaid they would 
grant a mandamus to compel him to hear (a). A viſitor is certainly 
not bound to proceed according to the rules of the common law; 
but unleſs there be a general viſitation of the college, there 
ſhould be an appeal, and he ſhould proceed on that. The mode 
of proceeding on a viſitation of the college will not apply to this 
caſe; Beſides I am of opinion that in caſes where the right of 
appointment devolves on the biſhop on the negle& of the fel- 
lows, he has not that right as viStor, but under the expreſs ap- 
pointment of the founder. The founder may control the viſitor 


where the fellows do not return two perſons, the ſtatutes have 
given the right of appointment to the biſhop, if the ſee be full, 
but if not, to the cuffos ſpiritualium, which is a right very differ- 
ent from that of a viſitor : if the ſee were vacant the cuſtos ſpiri- 
tualium could not viſit, but yet would be entitled to this ap- 
pointment. Secondly, As this was not a viſitatorial act, it is 
impoſſible that the propriety of the biſhop's conduct can be 
enquired into by him as viſitor, for this would be to determine 


no authority on the ſubject, I ſhould not have heſitated to make 
the firſt determination upon it. A viſitor cannot be a judge in 
his own cauſe, unleſs that power be expreſsly given him. A 


to be implied; he cannot viſit himſelf. In the preſent inſtance 


(a) In the caſe of The King v. The Biſhop | where by the ſtatutes of a college a viſitor is 
of Lincoln,' where a mandamus was prayed to | appointed, who is to interpret the ſtatutes, 
the biſhop as viſitor of Lincoln College, Oxford, | and an appeal is lodged with him, the court 
to compel him to receive, hear, and deter- [ will compel him to hear the parties, and form 
mine, an appeal of Dr. Halifax, who com- | ſome judgment, though they will not oblige 
plained of an undue election to the office af . him to go into the merits; for it is ſufficient, 
rector of that college, to which Mr. Horner if be decide that the appeal cores too late. 
had been admitted, thecourt determined that | Trin, 25, Geo. 3. 
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the biſhap af Zh claimed an intereſt, and aſſerted a right, in 
_ the appointment of the maſter; and that appointment is the act 


_ complained of. The caſe of The King v. The biſhop of Cheſter * 
(a) is a ſtrong authority on this paint: it does not indeed go The B Biſhop 


the whole length of this-caſe ; but. the principle of it is, that 


thrown out in argument that that caſe was not approved of in 
Weſtminfler Hall at the time it was decided: for my own part 


I have no reaſon to diſapprove of it; and it has been recog- - 
nized by Lord Hardwicke (6), and ſanctiſied by the legiſla- 


ture (c). The conſequence of this is, that the power of decid- 


ing the pteſent conteſt on the conſtruction of theſe ſtatutes de- 


volves on this court; and the application for the mandamus is 


right, provided. the proſecutor has ſupported the grounds on 


which it is founded to the ſatisfaQtion of the court. 
This leads to the enquiry whether the fellows have done . 


on the preſent occaſion. In the courfe of the argument upon 
the merits much has been ſaid on the meaning of the word 


% dom e . Therefore it is material to conſider in what ſenſe it 
is uſed in the ſtatutes which have been given to this college; but 
I do not chink that the caſe wholly depends upon that. The 
ſtatutes which have been read; however originally given, are 
thoſe by which the college is undoubtedly governed. Domus 


is a very extenſive word, and has different ſignifications accord - 


ing to the ſubject matter to which it is applied. In order there- 
fore to underſtand the true meaning of it in this caſe, we muſt 

-confider the ſubject matter concerning which it is uſed; and 
enquire What was the intention of the perſon who uſed it. In 
ancient times a biſhop of Ely, with a very laudable and pious 
-defign; reſolved to found a college. He founded it by the name 
of dons five collegium, and directed it to be called domam ſancti 
Petri few collegium ſebolarium epiſcopi Elienſis; and he ſays 


the ſatme perſon cannot be the viſitor and the viſited. It was 


that he did it in order to advance poor ſcholars in literature. 
W hen a man founds a college, and in the inſtrument of founda- 
tion itſelf ſpeaks of the college, what can he mean but that. 
college founded by himſelf: here it-is-exprefsly called by the 
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biſhop, who founded it, the college of the ſcholars. They were 


tze objects of his bounty; and the college founded by him conſiſt- 
ed only of a maſter and 4 certain number of ſcholars, to be en- 
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permit it. Thoſe” were the perſons of whom the domes wis to 
conſiſt. The ſcholars are his adopted children; they eat of his 


| The Kine bread, and are ſupported by his ſubſtance.” But the independant 


againſt 
The Biſhop 
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members ſtand much in the light that a woman would conſider 
a child of her huſband by a former wife, when put in com- 
petition with ber own: they are ſtrangers to the foundation. 
There are a variety of inſtances in the courſe of the ſtatutes, 


in which the word domus is uſed as ſynonimous to ** the 


„ ſociety,” and only means the maſter and ſcholars; and in dif- 
ferent places the words nora domus ſcholarium are uſed, So in 
the ſtatute De numero ſcholarium . — In the ſtatute De ſcho- 
&« /aribus qui ſe ad obſequia transferunt extra domum there is an 
expreſſion which ſhews that no diſtinction is made between the 
place which the ſcholar had in the houſe, and the houſe itſelf, 


when he is deprived; for the words are loco ſus et domo 


predifis fit eo ipſo privatus omnino. If this be the true 
ſenſe and meaning of the word ** domus” as uſed in general in 
the ſtatutes, it will require very. ſtrong arguments to ſhew that 


it ought to receive a different conſtruction in thisſtatute, entitled | 


de prafettione et qualitate magiſtri. I will firſt ſtate what I con- 
ceive to be the ſubſtance, ſenſe, and meaning, of the ſtatute; and 
then I will proceed to examine more minutely whether the con- 
ſtruction which I put upon it be warranted by the words or not. 
Firſt, I fay the ſubſtance, ſenſe, and meaning, of it is, that, in 
the election of a maſter, regard ſhall always be had to the 
ſcholars, ſo that if. there be any among them. who-are qualified, 
they ſhall be preferred to all others: but if there be none ſuch 
among the ſcholars, then the two to be returned to the biſhop 


ſhall be taken from among other perſons. Then is this con- 


ſtruction warranted by the words of the ſtatute? The objections 
to it are three; 1ft, That the words ** zp/ius domus muſt then be 


mere ſurpluſage, and have no meaning. 2dly, That there are 


three claſſes of perſons, intended as the objects of the founder's 


| * in ſucceſſion, namely, the ſcholars of the college, the in- 


dependant members of it, and the members of other colleges, 
giving to each of the two ſitſt a preference in the order in which 
they ſtand. And zdly, That there are other words in this ſta- 
tute which will entirely exclude the iodependent members of 
this college, if they are not allowed to be a ſeparate, and the ſe- 
cond, claſs of perſons capable of being elected. Theſe objections 
points mga wil bg reduced to mo but I (hall conſider them as 
; ihres 
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chte diſtinct objections. 1 in order to give the anſwers more cleatly 
to each of them. As to the firſt, I hold that the words ** zp/us 


as qualified and reſtrained by the latter according to the con- 
ſtruction which my brother Aſbburſ has put upon them. It is 
not to be wondered at that there ſhould be a redundancy of ex- 
preſſion in theſe ſtatutes; whoever reads the parade of elo- 
quence which is to be found in the. exordium, or intreductory 
part of theſe ſtatutes, will be led to expect even more verboſity 
than the ſtatutes themſelves afford. But it is extremely clear 
that neither in this or in any other part of the ſtatutes is the 
word * domus” uſed as ſignifying the houſe or building. 


for the reaſons which I have already given, I think it means 


ſaid that the founder muſt have had other perſons. in his con- 
templation beſides the members of the foundation, though it is 
admitted that his object was only to provide for thoſe parti- 
cular perſons. If his object were only to provide for thoſe par- 
ticular perſons, it would go a great way to decide this queſtion, 
Bat I agree that he had other perſons in his contemplation : but 
thoſe were not the independent members of the college; they 
were the enlarged number of the ſcholars, which. the founder 
hoped would be added to the college as the revenues increaſed. 
Nothing appears to ſhew a predilection in favor of any others. 


ſtatute convince me that only thoſe were meant' who are members 
it is nothing more than a redundancy. of expreſſion. - But as I 


| ſhall have occaſion to obſerve more on theſe words in conſider- 
ing the ſecond objection, I will proceed to that, which is that 


the independent members of the college ; and zdly, Perſons of 
other colleges properly qualified: now taking it to be clear that 
domus means perſons of ſome deſcription, let us fee how the 
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Throughout the ſtatutes it means the perſons of the college, and 


only thoſe who are the members ef the foundation. It has been 


The words domus atque ſociorum being coupled together in this 


of the foundation, ho ſubſiſt on the founder's bounty, and that 


there are three claſſes of perſons, who are ſucceſſively intended 
to be preferred; and they are ſaid to be, iſt, The ſcholars ; 2dly, 


words muſt be read according to the defendatits conſtruction. 
It will be that in the election of a maſter, regard is to be had to 
the members of the college, and to the ſcholars of the ſame; ſo 
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member of the college within the meaning of the ſtatute; for 


made between thoſe who are ſcholars, and thoſe who are not ſo: 


they are allowed to be a diſtin and ſeparate claſs. The par- 


vhether he is viſitor or not; for a power to appoints only given 
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praferditay, But 1 deny that am independent member is a 


if he were, it would be to fay that the independent members, 
ſhould be provided for in the fame degree as the dependent 
members, fince according to that conſtruction no diſtin tion is 


and yet it is admitted that thoſe who ate fellows were meant to 
be preferred to thoſe who are not. This therefore cannot be 
the true meaning of the ſtatute. But zdly, other arguments 
have been drawn from ſome patticular words which follow in 
this clauſe-; and it is objected that ſuch a conſtruction will en- 
tirely exclude the independent members of the college, unleſs 


ticular words relied and commented upon are a? hi, ſi qui inter 
© eos, &c. cæteris preferatttur ; fin hujuſmodi in domo nulli 
extiterint, tum aliunde aſſumantut. But all the ingenious argu- 
ments drawn from theſe expreſſions are anſwered by the meaning 
of the word domus; for if domus means the members of the college 
«© the words qui inter eos” neceſſarily refer to thoſe who were be- 
fore mentioned, namely, among the fellows or ſeholars, according to 
the conſtruQion l put upon the ſtatute, or among the members 
of the college at large, accotding to the conſtruction which the 
defendant's counſel have put on it. But qudcungue vid dats 
they muſt refer to domus as well as feciorum; and whether 

ceteris in its true ſenſe may. mean the ref? only, or others, is a 
nicety which does not merit much attention : but here from the 

context it muſt mean others. But if none are found in the 

feciety or of the foundation, then two are to be taken aliund?, 
that is, eſſeubere, ot out of other perſons, which comprehends 
all perſons except the ſcholars, out of whom the choice is firſt to 
be made, if there be any who are qualified, 

Thus ſtands the caſe on the merits as they have been argued 

on the part of the defendant ; and even if it reſted here, I am of 
opinion, that the mandamus ought to be granted; but there are 
other parts of this caſe which would require very mature con- 

ſideration before this appſication is refuſed. Firſt, I hold that 

the biſhop has no right to appoint in this inſtance as »i#tor ; bis 

authority ariſes under an expreſs deſignation in the ſtatutes, and | 

he muſt take it as it is there given to him. Bat on the con- 

ſtruction of theſe ſtatutes it is wholly immaterial to conſider 

I | 8 , to 
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to him by the ſtatutes, in caſe the fellows do not agree upon 1788. 
two to be returned to him upon the third ſcrutiny; and if the fe vo 8 
be vacant at the time of their default, then it is given to the The Kine ] 
guardian of the ſpiritualties. Upon the words of this ſtatute it Tie Boy Fl 
ſeems to be extremely clear that the biſhop has no right, unleſs Err. | 
default is made by the ſcholars in not making a return to him, 

It was to the ſcholars that the ſtatute meant to give the effective 
diſpoſition of the office of maſter in a qualified way, They are 
firſt to name two, who ought to be the two the moſt fit whom 4-4 
they can find ; and if they make that choice as they ought to 
do, which-ever the biſhop may prefer, they will be ſure to 
have a maſter agreeable to themſelves, and equal to the duties of | 
the office which he is to fill. If the fellows do not return two | þ 
perſons as well qualified as they can find, they abuſe their truſt, 4 
and they miſlead the biſhop ; for he has a right to a free choice | 
which of the two he will take ; and let him take which he will, : 4 
the fellows are bound to receive and be ſatisfied with him. 

But every precaution has been taken to ſecure their duty by re- 
quiring them to take a ſolemn oath; the rights and qualifica- 
tions of the perſons to be returned are expreſsly pointed out by 
the ſtatutes ; and it may be a conſiderable queſtion, whether the 
conſideration of thoſe qualities does not reſt wholly on the judg- 
ment and conſcience of the ſcholars. I fay it is a conſiderable 
queſtion, and I do not mean to give any poſitive decided opinion 
upon that point now, becauſe it is unneceſſary in this caſe. 
And I hope that ſuch a good underſtanding will always prevail 
between the biſhop and the fellows, as will make it unneceſſary 
to apply to this court for an opinion upon that ſubject; it is 
their mutual intereſt and their duty that it ſhould be ſo. 

GRosx, ].—As this caſe has been diſcuſſed ſo fully on the 
bench, it is not neceſſary for me to add much, as I agree in opi- 
nion with my brothers. I will, however, ſtate generally the 
grounds of my opinion. Three queſtions have been made in 
this caſe; iſt. Whether the two perſons returned by the fellows 
to the biſhop of Ely have been properly nominated? adly. 
Whether the biſhop was bound to appoint one of them to be 
maſter? And zdly. if he were, whether a mandamus ought to be 
granted? The firſt depends on the conſtruction of the word 
domus. The objection which the biſhop has made to the return 
by the fellows is that domus means all the perſons within the 
walls of the college, namely, all thoſe who in the commen ac- 
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1788. HF or of the word are ſaid is de of the college.” On the con- 
— @. trary it has been argued that domus, according to the true con- 
NN ſtruction of the ſtatutes, means the incorporated ſociety in the 
The Bilbop college. Domus may have a variety of ſignifications, according 
*r. 40 the ſubject matter; it may mean the walls of the college; or 
. = thoſe who live within the walls; or only that ſociety which is 
3 incorporated. There cannot be much doubt, I think, but that, 
in the manner in which it is uſed in theſe ſtatutes, it means only 
thoſe who were incorporated by leave of the crown. This is an 
eleemoſynary foundation, and founded by leave of the crown; and 
the founder could only mean to provide for thoſe incorporated 
by him. For when Simon de Mentacute, who was biſhop of Eh, 
is relating what Hugo de Balſbam had done, he ſays, he was de- 
| firous of providing for poor perſons, and that he conflruxit domum 
| five collegium. Now the domus here ſpoken of can only mean 
the corporation created by leave of the crown; for it was not 
td neceſſary to alk the leave of the crown to build the walls of the 
| college. The recital then proceeds, “ quam vel quod domum five 
collegium ſebolarium voluit nuncupari, et eam dotavit; that can 
only apply to the foundation, for he gave nothing to any body 
but the ſociety. Then is deſcribed who are meant by the 
domus, namely, Magiſtrum et tot ſcholares, &c,” Then it is 
" conſidered how many /chlarium can be provided for, * guod 
| Jacultates ejudem domus vix ſufficerent pro ſuſtentatione quindecim 
1 ; perſonarum. This ſhews to a demonſtration that the domus 
was then to conſiſt of fifteen perſons, namely, the maſter and 
fourteen ſcholars, the /cbo/ares perpetui. Then rules are given 
for the government of the domus, that is, for the ſociety ſo in- 
corporated. This conſtruction is ftrongly corroborated by the 
ſtatute de nomina ione et prefettione prajettt domus; for there all 
the perſons are enumerated of whom the domus is to conſiſt: the 
maſter is appointed to prefide over the /cholares et miniftros, who 
' og are there conſidered as.making up the mum; and no perſons are 
1 there conſidered as part of the domus but thoſe who were of the 
| | foundation. Mr. Longmire therefore, though he was an inde- 
'| | pendent member of the ſociety, cannot be conſidered to belong to 
the domus, fo as that the fellows were bound to return him to the 
| biſhop in preference to Mr. Barnes, who ee to another 
A | ſociety. | 
1 The next queſtion i is, whether, under the other ſtatutes of the 


college, the biſhop Was bound to appoint one of the two perſons 
whom 
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whom the fellows had returned to him, Twelve days are al- 


lowed to the fellows to conſider whom they will return to the 
biſhop; they are bound by an oath to return thoſe two who ſhall 
appear to them moſt fit ; the choice therefore is given to them ; 
theſe two are to be preſented. to the biſhop, or, in the vacancy 
of the ſce, to the guardian of the ſpiritualties, who is to ap- 
point one of the two fine mord. If the biſhop is immediately 
to name one without delay, the ſtatutes muſt mean that it ſhould 
be compulſory on him to appoint one of thoſe two; other- 
wiſe they are nugatory. No language can be ſtronger: and 
it would be abſurd to ſay that the fellows. ſhould take twelve 
days to conſider of the moſt proper perſons to be returned, and, 
' notwithſtanding that, that the biſhop ſhould immediately annul 
their proceedings. In this inſtance the biſhop of Ely has not ap- 
pointed one of the two perſons nominated by the fellows ; but has 
named another perſon. What my brother Buller has ſaid on this 
head i is deciſive : there 1s a caſe pointed out by the ſtatutes in 


which the biſhop has the right of nomination, namely, in caſe 
the fellows do not agree on a third meeting: then the ſtatutes | 


mean that that ſhould be the only caſe in which he ſhould ap- 
point. If ſo, the biſhop of Ely has done wrong in appointing Mr. 
Longmire. . 

Then, is this a caſe in which a mandamus ought to be granted? 
It is objected that a mandamus ought not to go to a viſitor, I 
have often conſidered the ſerious conſequences which would fol- 
low from granting a mandamus to a viſitor. This court will not 
interfere in ſuch caſes: but thoſe are only caſes where he is clear- 
ly acting under a viſitatorial authority. But here the biſhop of Ely 


was not acting as viſitor; he could not act in that character. Nei- 
ther did he himſelf conceive that he was acting as viſitor; his acts 


ſhew that he was not; and he ated without giving notice to the 
perſons on whom he was judging. Then if he had no power in 
this caſe to act as viſitor, nor thought at the time that he was act- 
ing as ſuch, our determination will not interfere with any of the 
Caſes which have been cited. No bad conſequences can be ap- 
prehended from our granting this mandamus ; and, by granting 


it, we (hall do that which has been the conſtant aim of this 


sour t in granting a mandamus, namely, prevent injuſtice, 
Fe | | Rule abſolute, 
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PHILIPS againſt Bur, 


WE have been favoured with the calls: note of my lord 
1 Holt's argument in delivering his judgment in this caſe, 
tagen from his own manuſcript, and which was mentioned 
eee, po, el argument of The King v. The biſhop of Ely. | 
«Gras Horx, Ch. J.—I will put the caſe (a) as ſhort as I can upon 
— the record, and it is thus. Exeter college in Oxford was founded 
8 by William Stapleton, to conſiſt of a rector and ſcholars. By the 


«cc 27 Matutes and conſtitution of the college the biſhop of Exeter for 


. 4 the time being is appointed viſitor, to viſit by himſelf or com- 
GN $2 miſſary; and the time is ſet when he ſhall viſit at the requeſt of 


CL the college, as often as they think requiſite, ,and, without ſuch 
requeſt, once in five years ex officio. Then it is directed that in 

his viſitation he may proceed to the deprivation of the rector, or 

to the expulſion of the ſcholars. Then there is a qualification 

of this power by the particular words of the ſtatute ; ** $7 tamen 

e ad deprivationem reftorts aut expulſionem ſcholaris alicujus per 

« eprſcopum-aut ejus commiſſarium agatur,” then his crimes ſhall 

be ſhewn unto him, and if he cannot probably make out his in- 

nocence, then he ſhall be amoyed, without further appeal; dum 

tamen ad ejus expulfionem, there ſhall be the conſent of the rector 

and three of the ſeven ſenior fellows, Then the ſtatute goes on 

further, that if the rector be removed by the biſhop's commiſ- 

ſary, etiam conſentientibus four of the ſenior fellows, he may ap- 

| peal to the biſhop. Then there is another ſtatute, which ſhews 

for what faults and crimes the rector ſhall be deprived; waſting 

or alienating the revenues or goods of the college; adultery; 
i and ſome particular things. Then it ſheweth the method that 
| | ſhall be taken againſt him when they do proceed to deprivation, 
i. e. within fifteen days after the fact committed he ſhall by the 

college be admoniſhed to reſign, Then they are to apply to the 
biſhop, and if he be convicted, the biſhop or his vicar may pro- 

ceed to deprive him. There was one Colmer, a ſcholar, expelled 

the college by the rector and fellows for incontinency ; againſt 

this expulſion he appealed to the biſhop, as viſitor, in March 

1690. Upon the appeal the biſhop granted a particular com- 
miſſion to doctor Maſters to examine this matter. He went to the 

college, and his proceedings are found in the verdict, and re- 


| (a) Vide 1 Lord Ram. 5... bo 
wn 5 verſed 
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verſed the ſentence of expulſion, and reftored Colmer to his fel- 
lowſhip. After this the biſhop appointed a viſitation to be held 
in the chapel, when the doers were ſhut. The rector and ſcho- 
lars would not open the doors, but proteſted in the area againſt 


and ſcholars, and ſwore one to prove the ſummons, and went 
away without doing any thing more. After this another viſita- 
tion was appointed in the ball, to be held the 24th of Fuly ; at 
which time the biſhop repaired thither, and divers proteſtations 
againſt the viſitation were made: but he proceeded, called over 
the names, regiſtered the act of the 16th of June, and upon ſe- 
veral warnings to appear doctor Bury and divers of the fellows 
abſented themſelves, and refuſed to ſubmit to the viſitation, and 
were pronounced contumacious, The biſhop firſt expelled 
doctor Horne, and ſuſpended ſome of the ſenior fellows, and af- 
terwards, with the conſent of the unſuſpended fellows, deprived 
the rector, doctor Bury; that ſentence of deprivation being thus 
given, the college proceeded to a new election, and elected. Mr. 
Painter, who joined in the leaſe to the plaintiff upon which this 
action is brought. 

Now the queſtion is, whether this ſentence of deprivation, 
thus given by the biſhop againſt doctor Bury, doth make the 
rector ſhip of Exeter college void as to him; and ſo conſequently 
gives a title to the leſſor of the plaintiff ? 

My brothers have all given their opinions that this ſentence 
of deprivation is a void ſentence ; that doctor Bury continues 


judgment ought to be given for the defendant. I muſt crave 
leave to differ from them in this caſe ; for J am of opinion upon 
this verdict that judgment ought to be given for the plaintiff, 
and that this deprivation by the viſitor is a good deprivation to 
void the rectory, 


The queſtions that I make in this caſe are but theſe two; 


lege the biſhop of Exeter had power in this caſe to give ſen- 
tence? 


The ſecond is, Suppoſing he had ſuch a power, whether 
the juſtice of this ſentence be examinable i in this court upon-this 
action? 


tion of the coltege to give a ſentence ; and having that power, 
1 the 


the viſitation. The viſitor called over the names of the rector 


rector, and the rectory is not void by that ſentence; and that 


The firſt is, Whether or no by the conſtitution of this col- 


And I am of opinion the biſhop had power by the eonſtity- 
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1788. the juſtice of that ſentence i is not to be examined in a court of 


Www» la upon an action. 
on Concerning the biſhop's power there have been fevers 


Buzr. things ſaid which I would take notice of; and the firſt thing 
is, what time he hath by the conſtitution of the college to 
make his viſitation in. And I agree that he can make his 
F viſitation but once in five years, unleſs he be called by the 
requeſt of the college; and if he comes uncalled within the 
five years, bis viſitation would be void; and if he gave them 
any ſentence, that would be a mere nullity, as coram non judice; 
but I hold that the viſitation of the 24th of July was a good vi- 
ſitation, and conſequently the ſentence given upon it is good. 
Two objections have been made againſt it; 
Firſt, It is objected, that doctor Mafters's coming in March to 
examine Colmer's appeal upon the viſitor's commiſſion was a 
viſitation. I think there is no colour that it ſhould be ac- 
counted a viſitation : my reaſon is, becaule it is only a commiſ- 
ſion upon a particular complaint, made by a ſingle expelled fel- 
low, for an injury ſuppoſed to be done to him. Colmer com- 
plained that he was expelled without juſt cauſe, and appealed to 
the viſitor for redreſs; they expelled him for incontinency, 
| whereas he thought himſelf innocent; and the viſitor ſent his 
commiſſary to examine this particular matter only. Now though 
the viſitor be reſtrained by the conſtitutions of the college from 
viſiting ex icio more than once in five years, yet as viſitor he has 
a ſtanding conſtant authority at all times to hear the complaints 
and redreſs the grievances of the particular members ; that is the 
proper office of a viſitor, which appears by Littleton, ſ. 136. 
And ſo it was held in Appleford's caſe in this court, who was 
expelled upon a like accuſation as Colmer was; he appealed to 
the viſitor, the biſhop of Vinten, who confirmed the expulſion. 
For viſiting is one act, in which he is limited to time: but hear- 
ing appeals and redreſſing grievances is his proper office and 
work at. all times. It is like unto the caſe of all the biſhops of 
England; they can viſit but once in three years; but their courts 
are always open to hear complaints, and determine cauſes. 80 
that though the biſhop here can viſit but once in five years, un- 
leſs called, yet he hath power and authority to hear any diffe- 
rence between the members; and redreſs any particular injury, 
at any time. Then the next thing to be conſidered i is, whether 
that which was done on the 16th of June was a viſitation. 


— | | | | Now 
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Now there is no queſtion but that the biſhop did intend to viſit 
then, and went thither to proceed in the viſitation ; but they 
would not let him enter into the chapel, where he had appointed 
it to be held, It would be very abſurd to conſtrue his coming 
there to vilit to be a viſitation, which imports a judicial pro- 
ceeding. It appears he did not any act, but called over the 
names, to ſee who it was that hindered him from viſiting. But 
then it is ſaid after this he adminiſtered an oath at the time, and 
when he came in July he made an act of it. Therefore, ſaith 
my brother Eyre, this is a tacking the viſitation in June to that 
of July; and then the viſitation continued much longer than 
was intended, nay, than it can continue by the conſtitution and 
ſtatutes of the college; for it is thereby to ceaſe in three days. 
Truly I make a, quite other conſtruction of it; when he was 
hindered in June, and made an act of this at his viſitation in 
Fuly, that was only in order to his calling them to account for 
their contumacy, and to bring them in judgment at his viſita- 
tion; it is no more than taking an affidavit at the ſervice of his 
citation. If that which was done in June thould amount to a 


viſitation, it would be in the power of the rector and fellows by 


their contumacy at any time to hinder the effect of a viſitation, 
and ſuch their contumacy would never be puniſhed. 

The next thing to be conſidered is what ariſeth from the con- 
ſtruction of the ſtatute 4e vitatione, whether there is a neceſſity 
that there ſhould be the conſent of the four ſenior fellows to the 
deprivation of the rector; for if there were ſuch a neceſſity by the 
ſtatutes of the founder, I agree this ſentence had been a nullity. 
But as this ſtatute is framed, 1 conceive it is not neceſſary; but 
that the biſhop has a power to deprive the rector, though the 
four ſeniors concur not in the ſentence, for theſe reaſons ; firſt, 
By the ſtatutes the biſhop of Exeter for the time being is made 
the ordinary viſitor of Exeter college; and it is clear that, where 
any one is viſitor of a college, he has full and ample power to 
deprive and amove any member of the college, ud viſitor. 


2dly, There is an expreſs power given to the biſhop to proceed 


to the deprivation of the rector, or the expulſion of a ſcholar, in 
his viſitation. But now, 3dly, Though there be qualifications 
of the biſhop's power in the expulſion of a ſcholar, yet the bi- 
ſhop's power in depriving the rector is not reſtrained to be with 
the conſent of. four of the ſeven ſenior fellows. The words are 
7 Si tamen ad eee, aut inbabilitatem reforis aut expul- 
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cc Jonem fſebularis alicujus per epiſcopum Exon vel ejus commiſſa- 
** rium agatur, dummodo ad ejus expulſionem concurrat conſenſus 


4 yeftarrs et trium de feptem maxime ſenioribus Sebolaribus.” And 


I would obſerve, it is deprivatio as to the rector; and it is expulfio 
as to the ſcholar; and though I do agree the words are ſynoni- 


mous, yet by this ſtatute they are differently applied; and it is 


impoſſible the conſent ſhould relate to the rector, for then he muſt 
conſent to his own deprivation, and it is impoſſible to imagine he 
ſhould ſo conſent ; for in this place the conſent of three of the ſe- 
nior fellows is not to do, without there be the conſent of the rector. 
But then the ſubſequent words are, that if the rector be deprived 
by the biſhop's commiſſary, although four of the ſenior fellows 
do conſent, he may appeal to the biſhop. The rector hath that 


liberty, if the biſhop's commiſſary deprive him. But where are 


there any words that do abridge the biſhop's own power? The 
commiſſary's power ſeems to be abridged by theſe words,“ to 
„have their conſent;” and yet that is but by implication nei- 
ther; But the ſtatute hath appeinted no qualification of the 
biſhop's power, Here are expreſs words that he may proceed to 
the deprivation of the rector, not only by the general words of 
making him viſitor, but particular words for that purpoſe in the 
very ſtatute, Then ſhew ſome other words to qualify this 
power ; for I, for my part, find none. I do find ſome that qua- 
lify the commiſſary's power, but none that reach the biſhop's. 
It is objected that it 1s very unreaſonable to imagine the founder 


| ſhould give a greater authority to the viſitor over the rector than 


the ſcholars; the queſtion is not what was reaſonable or fit for 
the founder to do, but what he hath done upon a view and pe- 
ruſal of the ſtatutes, Suppoſe he doth give the biſhop ſuch an 
abſolute authority, it is not in our power to control it for any 
imagined unreaſonableneſs; and it is to be ſuppoſed that the 
founder had ſome reaſon for giving the biſhop ſuch power over 
the rector ; ; though if he had not, it is not material; his will is 
his reaſon in ordering and diſpoſing of his own; and it is not 
in our power to take away this authority from him, becauſe we 
think it unreaſonable. Then conſider the rector hath a benefit 
that the ſcholars have not; for if the commiſſary viſit the col- 
lege, and deprive him with the conſent of four ſenior fellows, 
he may have an appeal to the biſhop ; but the ſcholars can have 
no ſuch appeal. And it may be the founder thought fir to truſt 


the rector with the biſhop alone, as knowing that he would take 
: 2 | = more 
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more care of the head of the college than he would of the infe- 
rior members of it. But after all, I fay again, who knoweth 
what reaſon a man may have? Every man is maſter of his own 
charity, to appoint and qualify it as he pleaſeth, Now if the 
biſhop. of Exeter be by ſtatute in expreſs words made viſitor of 
the college, and hath by expreſs words a power given him to 
proceed to the deprivation of the rector, and there were no words 
to leſſen that power, I would fain know how we can make ſuch 
a conſtruction as to limit this power to be with the conſent of 
four ſenior fellows. So that I think by the ſtatutes in this caſe, 
and the conſtitutions of the college, the biſhop being made viſitor, 
and having authority to deprive him without any qualification of 
that authority, he might proceed to deprive him without the 
conſent of the four ſenior fellows ;- though I do agree, if their 
conſent had been neceſſary, the ſuſpenſion doth not make them 
no fellows during the ſuſpenſion, for it is only an impediment 
to them from enjoying any benefit from their office, but it 
makes no vacancy of the office at all. For if a miniſter be ſuſ- 
pended, during the ſuſpenſion the place is full (a); and if the 
rector had been ſupended, the rectory had been full, and he 
might with the fellows have maintained an aſſize for the lands 
of the college, and he is as much rector as before; and then if a 
ſuſpended fellow remained a fellow, if it were neceſſary for them 
to conſent, ſuch a fellow is as much impowered to conſent as 
ever he was ; but I think it was not at all neceſſary as the caſe 
is. This next point is no more than this, whether (ſuppoſing 
the biſhop has an authority to deprive the rector, and he doth 
by ſentence deprive him) the. juſtice of this ſentence be exa- 
minable in any of the courts of common law; that is, firſt, . 
whether the ſufficiency of the ſentence as to the cauſe be exa- 
minable in the common law courts; and, ſecondly, whether the 
truth of that cauſe, ſuppoſe it to be good and ſufficient to ground 
the ſentence if true, can be enquired into or be examined. And 
I think the ſufficiency of the ſentence is never to be called in 
queſtion, nor any enquiry to be made here into the reaſons or 
cauſes of the deprivation. If the ſentence be given by him that 
is viſitor, created ſo by the founder, or by the law, you ſhall ne- 
ver enquire into the validity or ground of the ſentence ;| and this 
will appear, if we conſider the reaſon of a viſitor, how be comes 
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to be ſupported by au thotity in that office. Aud that we may 


the better apprehend the nature of a viſitor, we are to conſider 


that there are in law two ſorts of corporations aggregate; ſuch 


as are for public government, and ſuch as are for private cha- 


rity. Thoſe that are for the public government of a town, city, 
myſtery, or the like, being for public advantage, are to be go- 
verned according to the laws of the land ; if they make any par- 
ticular private laws and conſtitutions, the validity and juſtice of 
them is examinable in the king's courts; of theſe there are no 
particular private founders, and conſequently no particular viſi- 
tor : there are no patrons of theſe; therefore, if no proviſion be 
in the charter how the ſucceſſion ſhall continue, the law ſup. 
plieth the defect of that conſtitution, and ſaith it ſhall be by 
election; as mayor, aldermen, common council, and the like; 
and ſo it was in the caſe of the town of Launceſton, 1 Roll's 

Abr. 513. But private and particular corporations for charity, 
founded and endowed by private perſons, are fubje& to the pri- 


vate government of thoſe who erect them; and therefote, if 


there be no viſitor appointed by the founder, the law appoints 
the founder and his heirs to be viſitors, who are to proceed and 


act according to the particular laws and conſtitutions aſſigned 


them by the founder. So it appears by the caſes in Yelv. 65. and 
2 Cro. 60. Fairchild and Gaire; where it is now admitted on 
all hands that the founder is patron, and, as founder, is vifitor, 
if no particular viſitor be affigned. And ſo is 8 E. z. A. 
Placit. 29. 31. So that patronage and viſitation are neceſſary 
conſequents one upon another ; for this viſitatorial power was not 


introduced by any canons or conſtitutions eccleſiaſtical (as was 


faid by a learned gentleman, whom J have in my eye, in his ar- 
gument of this caſe); it is an appointment of law; it ariſcth 
from the property which the founder had in the lands aſſigned 

to ſupport the charity; and as he is the author of the charity, 


the law gives him and his heirs a viſitatorial power, that is, an 


authority to inſpect the actions and regulate the behaviour of the 
members that partake of the charity ; for it is fit the members 
that are endowed and that have the charity beſtowed upon them 
ſhould not be left to themſelves (for diviſions and conteſts will 
ariſe amongſt them about the dividend of the charity), but pur- 


fue the intent and deſign of him that beſtowed it upon them. 


Now indeed, where the poor, or thoſe that receive the charity, 
are not incorporated, but there are certain truſtees who diſpoſe 
p ” | , , N of 
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of the charity, according to the caſe in 10 Co. there is no viſitor; 
| becauſe the intereſt of the revenue is not veſted in the poor that 
have the benefit of the charity, but they are ſubject to the or- 


ders and direction of the truſtees. But where they who are to 


enjoy the benefit of the charity are incorporated, there, to pre- 
vent all perverting of the charity, or to compoſe differences that 
may happen among them, there is by law a viſitatorial power; 
and it being a creature of the founder's own, it is reaſon that he 


and his heirs ſhould have that power, unleſs by the founder it 


is veſted in ſome other. Now there is no manner of difference 
between a college and an hoſpital, except only in degree; an 
hoſpital is for thoſe that are poor, and mean, and low, and fickly ; 
a college is for another ſort of indigent perſons; but it hath ano- 
ther intent, to ſtudy in, and breed up perſons in the world, that 
have not otherwiſe to live; but ſtill it is as much within the 
reaſon of hoſpitals. And if in an hoſpital the maſter and poor 
are incorporated, it is a college having a common ſeal to act by, 
although it hath not the name of a college (which always ſup- 
poſeth a corporation) becauſe it is of an inferior degree; and in 
the one caſe and in the other there muſt be a viſitor, either the 
founder and his heirs, or one appointed by him; and both are 
eleemoſynary. A viſitor being then of neceſſity created by the 
law (as 8 E. 3. 69. 70.) every hoſpital is viſitable either by the 


patron if a lay hoſpital, or by the ordinary if ſpiritual. What- 


is this viſitor to do? He is to judge according to the ſtatutes 
and rules of the college. He may expel, and, as in 8 Af. 
29. 3I, he may deprive. The only queſtion there was, who was 
viſitor? For it is agreed on all hands, that guatenus vifi- 
for he may deprive: if he be viſitor as ordinary, there lieth an 
appeal from his deprivation ; but if as patron, then none; 
that deprivation, whether by right or wrong, was to ſtand good. 
But you will ſay the viſitor hath no court, and it is unreaſonable 


to conclude a man by the ſentence of one that hath no court. 


It is (I fay) not material whether he bath a court or no, all the 
matter is whether he hath a juriſdiction ; if he hath a juriſ- 


diction and cognizance of the matter and perſon, and he giveth 


ſentence in the matter, his ſentence muſt make a vacancy, be it 
never ſo erroneous ; but there is no appeal, if the founder hath 
not thought fit to direct one. That an appeal lieth to the com- 
mon law conrts of England is without precedent, It is plain 
| by alt the authorities of our books, and by the way of pleading, 

* | | that 
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that the cauſe of the viſitor's ſentence is not examinable: if a 


ſentence of deprivation be pleaded, you need not ſhew the cauſe ; 
it is not traverſable even in a viſitation, when it is by the 
viſitatorial power; ſo is Raſtal Entr. fol. 1. 11 H. 7. 27. and 
7 Co. 42. Kenn's caſe, Now I would ſuppoſe that this rec- 
tory had been a fole corporation, and not a corporation aggregate 
of rector and ſcholars, and Dr. Bury had brought an aſſize, 
and then this deprivation is pleaded ; I would know of any whe- 
ther it were not a good. plea to ſhew that the viſitor had pro 
certis caufis &c. deprived him; without all queſtion it had been a 
good plea, and not examinable. For every thing that is examin- 
able muſt be expreſſed in certainty. Now it is ſtrange that 
pleading a ſentence, without ſhewing the cauſe, ſhould be good, 
and finding a ſentence in a ſpecial verdict, without finding the 
cauſe, ſhould not be as good and concluſive to the party. I 
thought things had been more exactly to be pleaded than ſet 
forth in the finding of a jury upon a ſpecial verdict; and if in 
pleading it is not traverſable, the argument is the ſtrongeſt that 
can be that the cauſe is not enquirable into. For if it were, 
a fairer opportunity muſt needs be given than upon a ſpecial 
verdict which concludes the party as to the fact that is found. 
As to the matter of there being no appeal from an arbitrary 
ſentence, it is true the caſe is the harder, becauſe the party is 
concluded by one judgment ; that does make it the more ſevere 


upon the rector, but it doth not leſſen the validity of the ſen- 


tence. If the conſtitution had been that if the viſitor doth 
deprive the rector, then he might appeal to the archbiſhop of 
Canterbury, it had been more equitable; but in that caſe if 
there had been any appeal, and the ſentence had not been re- 
verſed, then the deprivation had been in force, and irtemediable 
in any court of law. And I do not know any authority of law 
that makes the ſentence to be the weaker, becaule the party de- 
prived is barred of an appeal. In the caſe of Cawgry and The 
High Commiſſion Court, a ſentence of deprivation was given 
againſt bim by that court, and there was no appeal. In the caſe 
of Allen and Naſh, Jo. 393, the ſentence was found, but no 
cauſe ſhewn ; yet it was held to be well enough, though n0 
appeal did lie, the ſentence being in the high commiſſion court. 
How doth my brother Eyre diitinguiſh this caſe from ours 
here? He ſays that it was by virtue of the eccleſiaſtical law; 


'I would fain have any body tell me Bo difference; for in one 


caſe 
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Caſe as well as the other there is a lawful juriſdiction to deprive 
without appeal; if then in one caſe the ſentence be concluſive, 
though there be no appeal, why by the ſame reaſon ſhould it 
not be as concluſive in the other? It was ſo in the caſe of Bird 
and Smith, Moor 781. Where a man was deprived for not con- 
forming to the canons. A caſe certainly very hard, for all the 
canons * are not according to. law, nor any of them obligato- 
ry further than as received and allowed time out of mind. 
Now as to the caſes of Coveney, Dyer 209. and Bagg's caſe, 
11 Rep. 99; that the party deprived ſhall have an aſſize when 
no appeal, I take the caſes to be all one as to this matter, though 
in two books; and there being an error in the firſt, it was 
not rectified afterwards. Coveney, preſident of Magdalen Col- 
lege was deprived by the viſitor, not as ordinary, but as viſitor. 
The queſtion was, whether there would lie an appeal from the 
viſitor's ſentence to the king; it was held there could be none 
to the archbiſhop, becauſe it was not done as ordinary, but 
as vifitor, What then? Why there is this collection by the re— 
porter, ex hoc ſequitur, ſays he, that Coveney, who was deprived, 
ſhall have an aſſize. And that was the cauſe of the opinion of 
my Lord Coke, that is cited in James Bagg's caſe, and he there 
quotes the book 8 E. 3.8 Af. for ſuch a diſtinction. But if 
there be an inſpection into the book, there is no ſuch diſtinction 
in the book to be found ; the party is concluded in that caſe as 
well as the other, Therefore there is an end of that opinion, for 
the foundation fails and is not warranted by any authority. But 
| beſides it is reaſonable to ſuſpe that caſe not to be law, when 
the inſtance is impracticable which it is brought to prove. The 
head of a college cannot maintain an aſſize for his office of 
headſhip. He hath not ſuch eſtate as will bear it. Therefore 
to give ſuch an inſtance as is in Coveney's caſe, is to overthrow 
the authority of the caſe. The head of ſuch a body cannot 
maintain an aſſize for his headſhip, for he hath no ſole ſeiſin; the 
whole body of the college have an intereſt in the eſtate, he has 
not a title to a-penny of the revenues in his own right, till by 
conſent they. be privately divided and diſtributed ; and then too 
it is not the rector's money, it is Dr. Bury's money after diviſion. 
It is a notion that cannot be maintained or ſupported by the 
rules of law: he is indeed the only viſible perſon of the body, 
but he has no ſeparate right. Now in Appleford's caſe the like 
argument was uſed in this court in my Lord Hale's time, and 
4 . then 
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then it was inſiſted upon that-he might have an aſſize. No fays 


my Lord Hole that is impoſſible, and I remember very well he 
did diſallow of that opinion of my Lord Coke. Truly I know 


no difference between this caſe and that of a mandamus ; it will 


not enter into my head, I muſt confeſs, where the difference 
lies. In that caſe of Appleford, there was a mandamus brought 
to reſtore him to his fellowthip. It was returned that by the 


"ſtatutes of the college for miſdemeanour they had power to 


turn him out, and that the biſhop of Vincheſter was viſitor, and 
that he was turned out pro crimine enormi, and appealed to the 
biſhop who had confirmed the expulſion, and the particular 
cauſe was not returned. I know it very well, for I was of 
counſel for the college, and we omitted the cauſe in the return 
for that reaſon, becauſe we thought it not ſufficient. It was 
ſtrongly urged that we ought to ſhew the cauſe of expulſion in 
the return, to bring it within the compaſs of the ſtatute, It 
was anſwered no; There was a local viſitor who had given the 
ſentence, and be it right or be it wrong, the party is concluded 
by it; and the members of the college muſt ſubmit to ſuch 
laws as the founder is pleaſed to give them ; and Mr. Appleford 
was not reſtored. Whether he be yet living or not I cannot tell, 
but he was kept out all his days, if he be dead. There is an ex- 
preſs authority to guide us in our judgment in this caſe, Here 
a local viſitor hath given a ſentence, and thereby actually de- 
prived the rector of his place; and why the law ſhould not be 
the ſame when the caſe appears in a ſpcial verdict in an eject— 
ment, as in a return to a mandamus, no reaſon can be given. At 
this rate we ſhall always be out at ſea, and at uncertainties, and 
not know when we ſhall come at ſhore, I thought we had been 
come to ſome certainty at law fince that caſe of Avpleford, that 
where there is a viſitor, and he hath power to proceed to deprivati- 


on, this court ought to give credit to the juſtice of his proceedings 


as much as to thoſe of any judge; and I remember that my Lord 
Hale took it for clear law, that ſuch a ſentence was as ſtrong as 
a judgment in an aſſiſe to bind the party deprived. He is made 4 
judge and particularly defigned by the founder. But he hath 


his authority from the law; and he is to judge by the ſtatutes, 


The founder hath truſted this particular matter to his direction, 
and why ſhall we ſuſpect him that he will not do right? Then 
for the next point; ſuppoſe the cauſe is examinable, yet the 


cauſe need not be found in the verdict ; for if a deprivation be 
foun 


% 
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found by the jury, we muſt preſume it to be juſt; we are to give 
credit to a man that exerciſeth judicial power, if he keep within 
his juriſdiction. The law hath reſpe& not only to courts of re- 
cords and judicial proceedings there, but even to all other pro- 
ceedings, where the perſon that gives his judgment or ſentence 
hath judicial authority, and you ſhew no fault in the ſentence; 
the jury do not ſo much as find that the matter and ground of 
it is untrue or inſufficient in point of law, or any other fault or 


defect whatſoever; but it appears that the cauſe of deprivation. 


is good, it being for contumacy. If the biſhop had power to viſit 
in June, as I think he had, and was hindered by ſhutting the 
doors, whereupon he went away without doing any thing, and 
came again in July, when he held his viſitation ; and they car- 
ried themſelves contumaciouſly and refuſed to ſubmit to his 
authority; this was contra officit ſui debitum. It is by the conſti- 
tution of the college inſeparably incident to their places, that 
both head and members ſhould ſubmit to the viſitation. And 
contumacy is held a good cauſe of deprivation. It was held a 
good cauſe in Bird and Smith's caſe, and in the caſe of Allen and 
Naſh ; Quod fuit refrattarius. Now though this is not one of 
the cauſes mentioned in the ſtatute of deprivation, yet when the 
biſhop comes to make a viſitation and the members refule to 
ſubmit, it is certainly contrary to that duty which their places 
oblige them to perform. I do not think that entering a pro- 
teſtation againſt the viſitation was any fault ; that was ſurely very 
lawful, but their turning their backs upon the viſitor, and not 
appearing upon ſummons, and refuſing to ſubmit to his ex- 
amination, was an offence, and contrary to that duty which the 
ſtatutes do require, For the viſitor is to enquire into the ſtate 


of the college, and each one's particular behaviour and conformity 


„„ — ——— ww 


to the college ſtatutes; and if he comes to make ſuch an inqui- 
ſition, and the head or the members do abſent themſelves, or 
will not appear to be examined, it tends to the ſubverſion of the 
whole conſtitution of the college, which is a good cauſe of de- 

privation. And though there is a particular ſtatute which de- 
clares for what cauſes the rector ſhould be deprived, of which 
this is none, yet that doth not extend to a deprivation in time 
of viſitation, but it ſheweth in what manner the college ſhall 
proceed to get the rector, if guilty of ſuch offences, removed. 
They may complain to the viſitor when he is not in his viſita- 
tion, if he waſtes his revenues, or behayes himſelf ſcandalouſly, 


and 
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and upon requeſt will not reſign, and they may article againſt 
him before the viſitor, out of his viſitation ; but when he comes 
to execute his viſitatorial power in the quinquennial viſitation, 
he is to enquire into all the affairs of the college, and he is not 
to proceed in that caſe upon the information of the fellows, but 
he may proceed even to deprivation wherever he ſeeth cauſe. 


And contumacy, I take it, is a cauſe of forfeiture of his office, 
being an offence againſt the very eſſence of his place, whereby 
he is ſubje& to the power of the viſitor ; and if he goes about 
to evade, or contumaciouſly refuſeth to ſubmit to, his power and 
authority, it is an offence againſt the duty of his place, and a 


good cauſe of deprivation. So that I do hold 1n this caſe, Firſt, 


That the biſhop of Exeter hath a viſitatorial power veſted in 
him to deprive the rector, without the conſent of the ſenior fel- 
lows, Secondly, That the juſſice of this ſentence is not to be 
examined into here. And Thirdly, If it were, and the cauſe 
were neceſſary to be ſhewn, I think contumacy is a very good 
cauſe of deprivation, being an affronting him in his viſitatorial 
authority. Though J 0 believe Dr. Bury did not deſign to 
affront the biſhop, but to aſſert his right; Yet zgnorantia juris 
ron excuſat. If the law be that he ought to ſubmit, which he 
refuſes, we cannot help it. | I am far from being ſuch a judge 
as ſhall lay any intolerable yoke upon any one's neck ; but I 
muſt ſay if the head and members of a coll-ge will receive a 
charity with a yoke tied to it by the founder, they muſt be con- 
tented to enjoy it in the ſame manner they received it from 
him. If they will have one, they muſt ſubmit to the other. 
And ſo my judgment ought to be given for the plaintiff: but 
my brothers are all of another opinion, and fo I ſubmit to it. 
The defendant mult have his judgment. 


Dort againſt Grav. 


HIS was an action of treſpaſs for taking the plaintiff's 
goods; to which the defendant pleaded the general iſſue, 
and a juſtification under tne commiſſioners of ſewers for the 
Tower Hamlets, in Middlefex, (excluding St. Catharine's and 
Blackwall Marſh} for the non-payment of 115. 84. aſſeſſed by 


with the ſea, above the point where the tide ebbs and flows, if the place, over which the juriſdiction i is exer- 


ciſed, 15 or is likely to be benefited by it. 
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them under the ſtatute 23 Hen. 8. Replication, de injurid ſud 1788. 1 f 
proprid abſque tali cauſa, At the trial at the Weſtminſter Sittings Wy | 
after laſt Trinity Term, before Buller, J. the jury found a verdict = iM . 
again 11 

| 


for the plaintiff, ſubject to the opinion of this court on a caſe Grar. | 
reſerved. The plaintiff's houſe, and the place where the work on 1 
the ſewer, for which the aſſeſſment in queſtion was made, has been 14 
done, are above two miles from the city of London, and are within 41 
the Tower Hamlets, and not in St. Catharine's or Blackwall Marſh. f ; 
The tide flows and reflows over part of the land where the work 15 
was done, but not through and over the whole; yet all was 
marſh land, and is twenty miles diſtance from the ſea. Boats 41d 
go on the ſhore from the Thames to a certain place called the Dye 401 
Houſe which is about fifty yards, and about a mile and a quar- 
ter from the place where the work on the ſewer had been done. . 
Unleſs the ſewers which lie above the dye-houſe are cleanſed, the | Mi 
work in the remaining part of the ſewers will be of no avail. 
The plaintiff might have ſuſtained diſadvantage if the works had 
not been done. The pariſh of Hackney, in which the plaintiff's 
houſe is ſituate, has ſor ſeveral years paſt been rated to the ſewer's 
tax for the fame. And the rate in queſtion, under which the 
dcfendant diſtrained the plaintiff's goods, was regularly made, 
if the commiſſioners were authorized to make the ſame. The 1 
queſtion for the opinion of the court is, whether the plaintiff 9 
is entitled to recover in this action? | 9 
Burrough, for the plaintiff, obſerved, that as this was a queſ- 
tion of ſpecial juriſdiction ariſing on the conſtruction of the 
ſtatute 23 Hen. 8. c. 5. the beſt mode of obtaining the true 
conſtruction of it was to enquire how the law ſtood before it þ 
was paſſed. It is ſaid in 10 Co. 141. that at common law the 
king was bound to defend his realm as well againſt the ſea as a 
againſt the enemies, that it ſhould not be drowned or waſted ; Wo 
and alſo to provide that his ſubjects have their paſſage through 
the realm by bridges and highways in ſafety ; and therefore if 
the ſea walls be broken, or the ſewers or gutters be not ſcoured, 
that the freſh waters cannot have their direct courſe, the king 
ought to grant a commiſſion to enquire into it; which commiſ- 
ſion appears in the regiſter 127. and in F. N. B. 113. The 
ſewers and gutters here mentioned muſt be underſtood thoſe only 
in the vicinity of the ſea, ſuch as immediately conducted the freſh 
water to the ſea, and cannot extend to ſewers at any diſtance 
from the ſea ; for that would be to make the juriſdiction infinite: 
4 4 but 
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but it is evident from the whole of this paſſage, that it went 
no further than to prevent the danger of the ſea overwhelming 
the country ; and the commiſſion in the regiſter 127 proves 
this. It appears from Heighley's caſe (a), that if the damage 
done were of ſach a nature that private individuals, who were 
bound to repair the walls or banks, could not guard againſt the 
accident, a commiſſion iſſued to enquire who was to ſuffer any 
loſs. or damage; and they were to contribute to the repairs ; but 
if it were ſuch that care could prevent, then the expence was to 
be borne by thoſe who were bound to repair. Theſe matters 
were originally the object of a criminal juriſdiction; and the 
breach of an obligation to repair the banks, &c. was an indict- 
able offence; theſe commiſſions of oyer and terminer were 
granted for each particular purpoſe (5); they iſſued to prevent 
any ſudden danger, where the emergency was ſuch, that it would 
have been dangerous to wait for the arrival of the judges on their 
iter. In 12 Mod. 331. Lord Holt ſaid, ** Commiſſions of ſewers 
to defend the kingdom againſt the ſea are very ancient, and even 
by ſpecial preſcription in ſome caſes: but ſewers for melioration 
of land are by act of parliament.” This being the common law 
juriſdiction, unleſs ſome material alteration can be found in the 
ſtatutes ſo as to extend the juriſdiction to the matter now in 
queſtion, the-modern commiſſions which are manifeſtly founded 
on the old one, can apply only to ſuch caſes, and the prevention 
of ſuch miſchiefs as were the cauſe of iſſuing the old commiſ- 
fions. The ſtatutes relative to the commiſſions of ſewers may 
be divided into two claſſes ; 1ſt. thoſe which precede the ſtatute 
6 Hen. 6. c. 5. And ſecondly, thoſe which were paſſed from that 
time. Thoſe under the firſt clafs are g Hen. 3. c. 23. 25 Ed. 
3: Rl. 4. c. 4. 45 Ed. 3. c. 2. 1 Hen, 4. c. 12. 4 Hen. 4. 
11. 1 Hen. 5. c. 2. and 12 Ed. 4. c. 7. Theſe ſtatutes, 
thoogh they ſay nothing relative to this queſtion, are yet now 
deemed part of the law of ſewers, in conſequence of a clauſe in- 
troduced into the commiſſion of ſewets preſcribed by the 23 Hen. 
8. They only relate to the free navigation of the great public ti- 
vers, and the preſervation of the fiſh in thoſe rivers, and have no 
relation to the coaſts of the ſea; ſo that they cannot be conſidered 
in any meaſure to extend the juriſdiction of the commiſſioners 
of ſewers.' With reſpe& to the ſecond claſs of ſtatutes, and 
which are more properly called the ſtatutes of ſewers'; it is ne- 
ceſſary to premiſe that no alteration was intended to 15 made 5 
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by them in the general ſubject of their juriſdiction. The object 
of them was to encreaſe the duration of the commiſſions of 
ſewers inſtead of ſuffering them to iſſue, as at common law, 
only pro re natd; to require certain qualifications in the com- 
miſſioners, and to enable them not only to make, but to execute, 
ordinances ; for which purpoſes a ſtanding form of commiſſion 


was preſcribed. The firſt of theſe is the 6 Hen. 6. c. 5. which 


only direas. that commiſſions. of ſewers ſhall be -granted in 
the form preſcribed. After | reciting that the walls, ditches, 


gutters, and ſewers, by the coaſt of the fea and marſh within the 


limits of Tyndeſey, Lincolnſhire, are ſo broken by the flowing 
and reflowing of the ſea, and inundations of freſh water deſcend- 
ing to the ſea, that for want of repair great damage is likely to 
ariſe, it ditects who ſhall be taxed, and that the commiſſioners 
ſhall make ordinances and laws for the ſafety and conſervation of 
the coaſt of the ſea and marſh aforeſaid, according to the laws and 
cuſtoms of Romney Marſh. Naw though by this caſe it is found 
that all the land in queſtion was marſh land, yet it is twenty 
miles diſtant from the ſea. It is clear, as well from the common 
law juriſdiction, as from the language of this commiſſion ſo 
preſcribed, that no juriſdiction was ever to be exerciſed over 
marſh land, ua marſh land. But it was only to be exerciſed 
over the marſhes on the confines of the ſea, over which the ſea 
had flown, or was likely to flow, by breaches in the banks of 


the ſea; there the banks were to be repaired fur the conſervation 


of the coaſt of the ſea. But if the ſtatute, or common law, 
gaye a juriſdiction over marſh land, and the nature of that marſh 
was ſo much altered that there was no danger of inundations of 
the ſea, the commiſſioners' juriſdiction would be at an end. 
Therefore the inſertion in this caſe, that all was marſh land, can- 
not vary the caſe, for the caſe expreſsly finds that it was twenty 
miles diſtant from the ſea. The ſtatute couples: coaſt of the ſea 
and marſh: but marſh which is twenty miles from the ſea can- 


not poſſibly be conſidered to be marſh on the coaſt of the ſea, If 


the ſtatute be not thus confined, it has no limits. But to carry it 
farther would be to extend it to matters totally wide of its object, 
which was the defence of the realm againſt: the violence of the 
fea... And. this would be confounding the general law of ſewers 
with particular ſtatutes made for the mclioration.of land. The 
next ſtatute is that of 8 Hen. 6. c. 3. this gives the commiſſion- 
bog POE: to KFFCute their own: ordinances which the —_ owe 
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they had no power to do. The ſtatute 18 Hen. 6. c. 10. PUR | 
of the great encreaſe of the waters of the ſea; it mentions! that 
the 6 Hen. 6, was temporary only, and directs the commiſſions 
to be granted for ten years. The 23 Hen. 6. c. 8. 4 Hen. 7. 
c. 1. and 6 Hen. 8. c. 10. are only confirmative of the former. 


The two firſt of them direct commiſſions to be iſſued, the fitſt 


for fifteen, the ſecond for twenty-five years. And the laſt di- 
res them to be iſſued for ever. But none of theſe make the 
leaſt alteration in the juriſdiftion of the commiſſioners of ſewers, 
Then follows the ſtatute 243 Hen. 8. e. 5. on which the queſtion | 
immediately depends. It is entitled, * The bill of ſewers, with 

a new proviſo,” But it will be found on examination that this 
ſtatute does not extend the juriſdiction of the commiſſioners to 


the preſent caſe. It only provides againſt the overflowing of the 


ſea, as is evident from the recital of 1 Mary, ,. 3. c. 11. Un- 
der the firſt ſet of ſtatutes the commiſſioners have no authority, 
but to remove obſtructions to navigable rivers. The ſecond 
claſs, which manifeſtly extends only to the fea and its coaſts, 
gives power of guarding againſt inundations of the fea. The 
marſh land, in this caſe, muſt be taken to be private ground; 
And it appears by the commiſſion in the regiſter, that the crown 
never had juriſdiction over private marth land, and by the ſta- 
tutes, that the legiſlature never meant to give it. Then it re- 
mains to be enquired, by what means the commiſſioners had 
any juriſdiction in the preſent caſe ? The ſtatutes of fewers only 
extend to ſuch ſtreams as are navigable, in which the tides of 


the ſea ebb and flow, and not beyond the ſpot where they are fo 


navigable, and where the tides ebb and flow. It is not contended 
that, if by means of any violent agitation of the fea the banks 
ſhould be broken, and the ſea-waters make their way to any diſ- 
tance whatever, a commiſſion of ' ſewers might not iffue for 
the purpoſe of reſtoring the banks, &c. and that there would not 


be pro tempore a juriſdiction as far as the damage reached; but 
no neceſſity of that kind exiſts here. And there is no danger 


that Hackney Brook, which conveys the waters from Hampſtead, 


&c. into the river Lee, through Hockney and the marſh-land 


grounds belonging to it, ſhould ever require ſuch an extraordi- 
nary interpoſition. That this is the true eonſtruction of the ſta- 


tute 23 Hen. 8. appears fromthe 3 Far. 1. c. 14. entitled . An 
act for explanation of the ſtatote of ſewers, which hus, in ex- 


94 gov terms, ne ne treams, or water-courſes, are 


ui} In within 


& N K . p % a 
* . - o * — 
— * 5 4 : F r . 0 - _ 
"> . 39 8 * * 1 | 
F „ Pas : D , ai wi & TS" ; — 4 , I 
= 4 * 4 = * 


1 uE TWENTY- drin YEAR OF GEORGE 1 m. 


1 the 23 Hen. 8. unleſs the water ebbs and flows therein, | | 
aud free paſſage with boats &c, to the ſea hath been 'thereto- 


pre uſed. Lord Cote (a), after reciting the ſtatute of 3 Jac. = | : 


c. 14, adds in the margin, Nota, An excellent expoſition of 
the ſtatute 23 Hen. 8. by this parliament of 3 Fac.” And this 
court in the caſe of Nau v. Holland (6), where a queſtion aroſe 
relative to the juriſdiction of commiſſioners of ſewers ; though 
they ſtrongly inclined for the defendant (who juſtified under the 
commiſſioners), had the matter been res integra; yet thought 
the legiſlative expoſition of the ſtatute of James the Firſt too 
ſtrong for them to get over, and gave judgment for the plaintiff, 
It is obſeryable, that the defendant's argument in that caſe was 
chiefly founded on a ſuppoſition that the ſtatute 3 Fac. r. c. 14 
was not a general law, merely becauſe Callit has not noticed it in 
his book: but the anſwer is, that lord Coke has not only men- 
tioned the ſtatute, but has likewiſe made an obſervation on it in 
the margin, which removes all doubt; and this omiſſion by 
ſerjeant Callis of ſo material a ſtatute is a ſtrong .proof of 
the incorrectneſs of his readings. It is indeed ſtated in this 
caſe that the tide flows and reflows over part of the land where 
the work was done, but not through and' over the whole: and 
that boats go on the ſhore from the Thames to a certain place 
called the Dye Houſe, which is about fifty yards, and about a 
mile and a quarter from the place where the work on the ſewer 
| was. done. But then it muſt be contended: by the defendant, 

that, . becauſe the tide flows over. part, and becauſe boats go 

about fifty. yards, the commiſſioners have juriſdiQtion over the 
whole; as much as if the tide flowed. over the whole, and the 
whole was navigable by boats. And even this is on a ſuppoſi- 
tion that it is a navigable tiver, which is not found by the caſe, 
But it is too abſurd to contend that it is a common navigable . 


river, becauſe it appears by the caſe that boats go from the Thames 


to.a.dye-houſe ; for theſe are the boats of a private;perſon, and 
not of the public. Thus ſtands the general queſtion. 

- But at all events the plaintiff is entitled to judgment; for the 
act complained of is entire; and though the court ſhould be of 
opinion that the commiſſioners had juriſdiction over part of the 
land in queſtion, yet undoubtedly they had not over the whole, 
and ſo they have. exceeded: their juriſdiction. It is expreſily 


found that boats do not go over the whole, and that the tide 
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2 not flow ober the whole: to obviate which” it 10 alſo Saba 'Y | 
that, if the ſewers above the dye-houle are not cleanſed, the work 
in the remaining part would be of no avail, -' Tt is not ſtated that 
any work at all has been done below the dye-houſe; and on the 
contrary ĩt ſeems that there are no works near the dye- houſe. 
Now in the firſt place the court cannot underſtand what is meant 
by the works above the dye · houſe; neither can they decide that 
the works above the dye · houſe are neceſſary to make the works 
in the remaining part of avail, ſince it does not appear where 
thoſe works in the remaining part were. And even then they 
muſt point out how far the limits of the juriſdiction extend; 
and it cannot be ſaid chat, becauſe the commiſſioners have Juriſ- 
diction over part of a navigable ſtream where the tide ebbs and 
flows, it ſhall be extended beyond that point. At all events it 
can only be carried to one entire work, immediately connected 
with, and part of, a work within their juriſdiction. The com- 
mĩſſion authoriſes the commiſſioners to enforce theſe ſta- 
tutes over the ſubject matter within a certain diſtrict: and 
there is no difference, as to this queſtion, between the local 
bounds of a juriſdiction over a matter of a general nature, and a 
ſpecial jutiſdiction of local matter within a given ſpace. This 
ſpecial commiſſion for particular purpoſes cannot be extended 
beyond thoſe purpoſes, any more than a commiſſion of oyer and 
terminer for one county can be extended to another.. 
Douglat, for the defendant. This queſtion turns on the la- 
tute 23 Hen. 8. If the fats here found bring this caſe within 
the juriſdiction given by that ach of parliament,  the;plaintitF is 
not entitled id ve cover; and the poſfitive proviſions of this ſtatute 
cannot be reſtrained by the tecital of the ſtatute 3 Jac. 1. which 
is merely an explanatory act: ĩt muſt he taken to be a miſrecital, 
becauſe it is not followed: by any enacting'clauſe. It is not ne- 
ceſſary that the tide; ſhould flo and reflow, and that there ſhould 
beia common paſſage for boats, in ordet to give the commiſ- 
ſioners of ſewers g juriſdiction under the ſtatute 23 Hen. 8. 
Thoſe are only mentioned as grounds ang oircumſtances to give 
a juriſdiction, but are not the only ones, nor uſed as excluding 
all others. He was then ſtopped by the court, who! had no 
doubt about theaqueſtiont 42% 14 dno nos 1 no lloup of v4 
x Asunbzsrz J. This appears to bel kiſe Aalen the words 
of the ſtatute 23 Hen. 8. And us it is ſtated in the caſe that the 


works of the romaine ſais ate e. to all the 
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5 8 lande on this level, and to the plaintiff i in particular, we 1 


not to narrow the conſtruction of the ſtatute. Neither ſhould 


we permit the operation of that ſtatute to be reſtrained by the 
recital . of the ſtatute; 3 James I.; for the dare recital in a 
ſtatute is not ſufficient to repeal the poſitive proviſions of a for- 


mer ſtatute, without -a clauſe of repeal.” It appears that the 


commiſſioners: of ſewers were intended by. the 23 H. 8. c. 5g. to 


have a juriſdiction in ſuch caſes as the preſent; for it recites that 


damages have happened by reaſon of the outrageous flowing of 
the ſea in and up6n marſh grounds and other low places, as alſo 
by occaſion of land · waters in and upon meadows, paſtures, and 
other low grounds adjoining to rivers, floods, and other water- 


courſes; and mentions in the commiſſions to be granted that 


the: walls, ditches, Sc. by the coaſt of the ſea, and marſh 


ground, were broken by rage of the ſea flowing and re-flowing, 
and by means of the trenches of freſh waters deſcending, and 


having courſe by divers ways to the ſea. Over theſe therefore 
the commiſſioners; were to have juriſdiction. Now in the pre- 


ſent caſe this is a water-courſe leading to the ſea: and though 


it is ſtated that the tide does not flow: over the whole ground 
where the work in queſtion was done, yet it flows over part. It 
is likewiſe ſtated that all. was marſh land, and that unleſs the 
ſewers in the upper part of the ground are cleared, the work in 
the lower part will be of no avail. This therefore appears to be 
both within the words of the ſtatute, and the miſchicf intended 
to be remedied by it. 

| | BuLLER, 1 After ſtating the caſe. Firſt, it is objected that 
this is not ſtated to be a common ſewer: but ſtating it to be a 
ſewer | 1s | (ating it it rind facie to be a common ſewer ; it alſo ap- 
pears 1 to be a common ſewer, becauſe it is ſtated i in the caſe that 
the tide flows and re-flows there. And upon this caſe the court 
is bound to fay that it is a common ſewer. Now what i isa 
ſewer? It is common and public in its natur; it is ſo conſi- 
dered.i in Callis's Readings, one of the beſt performances on 2 
ſubject, and which has always been admitted : as good authori ty. 

But the ſtatute mentions ſeveral things which are not of 5 public 
nature, as drains, gutters, ponds, Sc. which are Private, an on 
which there gan be no navigation z and yet theſe are Ex refsly 
ſubject to the juriſdiction of the commiſſioners 0 ſewers.” The 


line t6'be dfawniis this; if they are neceſſary c or vfcful” in navi 4 


rn the ſatute: does extend to og; 7 otherwiſe they are not 
| | within 
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1788, witli h it; Now in this cafe they are uſeful; and that b. 
ww guiſhes it from the cafe in Blackſtone ; for in that caſe there was 
bons ab navigable ſtream, no paſſage for boats, the tide did not flo 
there, and it was dry at ſome ſeaſons of the year, but in wet ſeq- 
ſons it was neceſſary to conduct the land waters into the Thames, 
without which inundations would happen in the pariſhes. That 
in truth was a mere drain for the lands; it was of a private na- 
tute, and was not ſtated to be uſeful to the navigation of the 
Thames; and therefore the court thought that it was not within 
the ſtatute 23 Hen. g. But that is not like the preſent caſe; for 
here it is expreſsly ſtated that there was a navigation, and that 

it was eſſential for the ſupport of it that the part above the dye- 
houſe ſhould be cleanſed, Then it is objected, where will the 
juriſdiction of the commiſſioners ſtop in ſuch caſes? The line 
may be drawn from this caſe; where it is ſtated that the party 
over whoſe land the work is done is or is likely to be benefited 
by it: if he is ſo, that is ſufficient to give them juriſdiction. 
GRosx, J.—declared himſelf of the ſame opinion; obſerving, 

that it appeared by the caſe that this was a common ſewer ; that 

it was uſeful to the navigation; and that the work done Was. 
beneficial to ”y public, and even to the plaintiff himſelf, -. 


I 
2 


e n to o defendant; | 

. STRATO A RasTALL and Another. "_ 
Whats an H1S was an action of aſſumpſit for Nene had and re- 
— _ | ceived by the defendant (and one William Auarne, who 


two becomes Was outlawed at the ſuit of the plaintiff) to the uſe of the plain- 


vegled of the tiff, and for money lent and paid; to- which the defendant 


grantee in pleaded the general iſſue. At the trial at Guildhall at the Sittings 
ing 2 Heng. after laſt Michgelmas Term, before Buller, J. a verdict for 4250. 


Stute, l Was found for the Plaintiff, ſubje to the opinion of the court 
cannot reco- ON a caſe ſlated. 


ee In O&ober 1780 one Jeſepb Sharp applied to the plaintiff, 
e e and informed him that the defendant and Avarne were defirous 
3 * 1 of granting an annuity of 100 f. for their joint lives and the life 


| ls cours of the ſurvivor. The plaintiff agreed to become the purchaſer 
farety for the for 3750. and the fond wing deeds and writings were CI 


other, and 
had not in truth received avy part of it notwithſtanding they both. joined. in kgning 4 wert for it 
1 dn Nane dns 17828 421 cod; 7 80 | 


a mn on moon ed ma beats. del 


dy ibe defendant and Avarne to the plaintiff, A bond, dated 


288 43d October 1980, in 11 gol. given by the defendant and Avarne 


For ſecuring the payment of the annuity to the- plaintiff. A 
Warrant of attorney of the ſame date to enter up judgment on 
the bond. And alſo an indenture tripartite of the ſame date, 
between the defendant and Avarne of the firſt part, the plaintiff 
of "the" ſecond part, and George Fobnſtone of the third part; 
whereby, after reciting the agreement for the purchaſe: of the 
annuity, and alſo reciting that the plaintiff had advanced and paid 
575 L to the defendant and Avarne for the purchaſe of the ſaid 
annuity, and that for the more effectually ſecuring the payment 
thereof the defendant had agreed to ſubject the rents and profits 
of certain meſſuages, lands, &c. therein mentioned with the pay- 
ment of the ſaid annuity, it is witneſſed, that in conſideration of 
575 l. fo paid by the plaintiff to the defendant and Avarne for 
the purchaſe of the ſaid annuity, the receipt of which the de- 
Fendant and Avarne reſpectively acknowledged, the defendant 
did grant and demiſe unto George Johnſtone, his executors, -&c. 
certain larids and-hereditaments therein mentioned for a term of 


99 years, if the defendant ſhould ſo long live, upon truſt, in. 


caſe default ſhould be made in payment of the annuity, that 
Fohnftone might receive the rents and profits of the premiſes, and 
apply the ſame for the benefit of the plaintiff in diſcharge of the 
annuity... The defendant and Avarne ſigned the following re- 
ceipt on the back of the deed for the ſaid 575 J. Received the 
% day and year firſt within written, of and from the within 
named Fohn Straton, the ſum of 5751. being the conſideration 
„ money within mentioned to be by him paid to us, and for 
„ which ſaid ſum we have alſo ſigned a like receipt upon the 


1 back of another part of the within deed; we ſay received the 


** ſame, by us Wm. Raſtall, Wm. Avarne.” Neither the bond, 
nor warrant'of attorney, ner indenture, was inrolled within the 


time preſcribed by the ſtatute reſpecting the grants of life an- 


nuities, whereby the ſame became void. On the 12th of June 
1787 the defendant filed a bill in chancery againſt the plaintiff, 

impeaching the grant of the annuity for want of conſideration, 
and praying an injunction againſt further proceedings in the 
pteſent action. On the 21ſt of June 1787 the plaintiff put in 
his anſwer to the bill, and, amongſt other things, ſtated, that on 
the treaty; for the annuity, Sharp, whom the plaintiff, had for 


(ome time Saw and been ny with, on behalf of 
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28 . eee lt Avoarne jointly, and not on the — 


Srtaron 


RaASTALL. 


Avarne only, applied to the plaintiff to purchaſe the annuity, 
and aſked him 6004. for the purchaſe thereof, but he would not 
give. for the ſame more than 555 I. which ſum he agreed to ad- 
'vance, and Sharp agreed to take, for the annuity; and at the 
ame time he purpoſed that the ſaid ſeveral ſecurities beſore 
mentioned ſhould be executed by the defendant and Avarne; 
and in another part of his anſwer he admitted that he underſtood 
that the whole of the purchaſe money was intended to be ap- 
plied to the uſe of ,Avarne only, and that the defendant was only 
a ſurety for Avarne, but did not know whether the whole was 
actually received by Avarne only. But he faid he would not 
have purchaſed the annuity, or advanced the 5754. unleſs upon 
the ſecurity of the complainant, and of the aſſignment made by 
him. Yobn Willmer, one of the ſubſcribing witneſſes to the ſaid 
ſecurities, and who was produced at the trial on the part of the 
plaintiff, proved that he did not fee any money paid at the ti time 
of the ſigning and executing the ſame. 
Baldwin for the plaintiff. The queſtion is abe it does 
not ſufficiently appear from the evidence in this caſe that the 
defendant has received money to the uſe of the plaintiff. His 
own receipt is an acknowledgement by him of the purchaſe- 
money having come into his hands; and nothing appears to the 
court to ſhew that he was not to be'benefited by that ſum, or 
at leaſt that he was not to have a ſhare of it. That receipt ſhews 
that he received it jointly with Avarne; and as between theſe par- 
ties it is concluſive againſt the defendant ; whatever private agree- 
ment there might have been, as between the defendant and Avarne, 
concerning the diviſion of the money, it is perfectly ĩimmaterial to 
this plaintiff, If indeed any diſtinction were to be made between 
the two former as to their reſponſi bility, it rather ſhews that the 
defendant was the principal to whom the plaintiff looked; for it 
is ſtated that he would not have advanced the money but on the 
credit of the defendant, and it was the defendant who gave the 
ſecurity on his eſtate, 92800 * 9 e 8850 end is an 
eſtoppel to him. 8 

Brough'for the defendarit. In eber to maintain this aQtion, 
it is neceſſary to prove. that ſome conſideration came to the de- 
 Fendant, But upon a a review of the whole evidence that by no 
means appears: for though the receipt is Rrong preſumptive 
F TR not EY. and it 3s zobutted by: another 

7 0 fact 


* 
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bee by which it appears that the -defendant did not aQually - 


be in money only, ſhall be particularly ſet forth in the me- Natrii. 
morial: in ſuch caſe a receipt for ſo much money would not 
be concluſive evidence of the fact, but the party might ſtill 


ſhew that part of the conſideration was in goods. If then it 


 -geally appears that no part of the canſideration was received 


Bond fide by the defendant for his own benefit, the caſe 
of The Attorney General v. Randall and others (5) will apply 


ſtrongly to this caſe. There, though a receipt had been ſigned 


by three truſtees, yet the chancellor decreed that the one only | 


-who had in fact received the money ſhould be accountable for it. 
Therefore as it appears from the plaintiff's own anſwer that he 


looked on the defendant-merely as a ſurety at the very time he 
ad vanced the money, this action cannot be maintained; becauſe 


he was ſurety for the payment of an annuity, and not for the 


"return of the whole or any part of the conſideration money; 


and the annuity was avoided by the default of the plaintiff him- 
ſelf, and not by any act of the defendant. 


Balduin in reply. It appears that the appliestion to the 


plaintiff to advance the money was made by the defendant him- 


ſelf as well as by Auarne. It was to thoſe two to whom the 


| money was paid; whatever therefore might be their relative 


aituations, as to this plaintiff they are equally liable. The re- 
:ceipt is the only concluſive evidence which the court have be- 


ſore them to guide their judgment. As to the caſe of truſtees 


acting without any benefit to themſelves, between whom and 
the ceſtur. gue truft there is a privity, that goes on a very different 


Principle ; but here the plaintiff is a third party having no 
| -privity with the defendant and AHvaree, and- yo: on the joint 


ſecurity of both. 
- ASHHURST, J —l think the plaintiff may maintain this action. 


| F or wherever. ia man has received money upon a conſideration, 


which afterwards fails, that perſon from whom he received the 
money has a tight to recover it back as money had and received 
to his uſe, Here the plaintiff has paid a ſum of money on a 


... conſideration Which has failed, and the only queſtion is from 


whom he js entitled to recover it. I am of opinion that he 


e to ncarer it either from the defeadant and . or 


had 10.5 . e. 46; 6-74 +, (0) 2 By. Caf; a. 7. 


f rom 


36 9 | 4 
1786. 
\neceive. any benefit from the money. The annuity act (a) . 
Aitecte that the conſideration. of every annuity, which dall $7*470* 
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STRATON 


againſt 
RasTALL, 


CASES IN EASTER TERM © 
from either of them. Indeed it appears from the whole of this 


tranſaction that the plaintiff had no confidence in Avarne, but 


relied wholly.on the defendant. Avarne had no property; it 
was the defendant who gave the ſecurity. That being the caſe, 
and the conſideration having failed, 1s the plaintiff deprived of 
his.remedy againſt the defendant becauſe he underſtood that the 


money. was originally raiſed not for the uſe of the defendant, 


but for that of Avarne only? The plaintiff had nothing to do 
with any private agreement between the defendant and Avarne; 
he advanced the money entirely or principally on the credit of 
the defendant. If the plaintiff had been aſked whether he would 
have truſted Avarne only, he would have faid no; the receipt 
imports it. As between theſe parties, both the defendant and 
Avarne received the conſideration money; and the plaintiff ſhall 
not now be permitted to aver againſt his receipt. 


BuLLER, J.—I am of opinion that the plaintiff cannot 


maintain this action againſt the defendant. It was clearly under- 


ſtood at the trial that Avarne in fact received the whole of the 
conſideration money ; and on this caſe it muſt be taken that the 


plaintiff was only a ſurety. I will firſt conſider this as a queſ- 
tion of ſtrict law. On Avarne's. propoſing to raiſe a ſum of 


money by way of annuity, offering the defendant as a ſurety, the 
plaintiff advanced the money upon the ſecurity of both for the 


payment of the annuity. Now. on ftri& principles of law, 


if that contract become void by the act of the plaintiff, on 


what ground can he recover back that money; for the neglect 


of a plaintiff cannot raiſe a debt in a defendant. It formed no 
part of the contract; and if he can recover at all, it muſt be on 


equitable principles. But as againſt a ſuzety, the contract can- 


not be carried beyond the ſtrict letter of it. Then can the 


plaintiff recover againſt this defendant on equitable principles. 


Of late years this court has very properly extended the action for 


money had and received; it is founded on principles of juſtice, 
and I do not wich to reſtrain it in any reſpect. But it muſt be 


' remembered-that it was extended on.the principle of it's being 


conſidered like a bill in equity. And therefore, in order to re- 
cover money in this form of action, the party muſt ſhew that he 


has equity and conſcience on his ſide, and that he could recover 


it in a court of equity. Then as to the equity in this caſe; it 
appears that the money was advanced for the uſe of Avarne, and 
that he only was benefited by it, But there 1 is no equity in ſay- 
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img that a perſon, who has only lent his name by way of ſecur- 


ing the payment of the annuity, ſhall be anſwerable for the conſi - 


deration money of that annuity for which he has not pledged his 


fecurity, and from which he has received no benefit whatever. 


Could the plaintiff recover this money againſt this defendant in 


- court of equity? The caſe which has been cited by the de- 


fendant's counſel is very ſtrong to ſhew that he could not, and 
that equity diſtinguiſhes between the perſons who join in a 
receipt and him who actually receives the money; and that the 


receipt is not'concluſive againſt him, as he was only a ſurety and 


in fact received no part of the conſideration money. In con- 
ſctence, he only who received the money ought to be obliged to 
pay it back: and a court of equity would enquire in this caſe, 
whether the party had received the money or not. Now if a 


court of equity would give this plaintiff no relief, we ought not 


to permit him to recover in a court of Jaw 1 in an action founded 


upon equitable principles. So that whether this is conſidered as 


a queſtion of ſtrict law, or upon the equitable principles which 


have prevailed in actions for money had and received, I think 


the plaiatiff is not entitled to recover. 

GRosE, J.—deſired to have further time to conſider of his 
opinion; and on Monday, April 21ſt, he delivered it as follows. 
This is an action for money had and received. There has been 


no expreſs promiſe made in this caſe; the action therefore, if it 


can be ſupported at all, muſt be founded on an implied ene. 
The primd facia evidence of this is the receipt which was ſigned 
by the defendant jointly with Avarne, whereby they both ac- 
knowledged to have received the money. But this muſt be taken 


with all it's concomitant circumſtances; and from them it ap- 


pears that the defendant, in conſideration that the plaintiff 
would advance 575/. for the benefit of Avarne, undertook with 


| Avarne to become ſurety, and did become ſurety, for the pay- 


ment of an annuity of 1007.; and accordingly a bond was en- 
tered into by both to that effect. By the ſubſequent negle&t of 


the plaintiff that bond is become of no uſe. But the plaintiff 
fays that, under theſe circumſtances, the law implies a promiſe 
'by the deſendant to repay the money advanced as money received 
to the plaintiff's uſe. But no caſe has been cited to ſhew that 


under ſuch eircumſtances the law implies ſuch a promiſe, And 


in reality the money is not received by the defendant to the uſe 


of- the . nor lent to the defendant; but advanced to 
Avarus 
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1208; PR and the defendant- for the benefit of uarne i in con- 
ſideration of an annuity ſecured by bond to the plaintiff, Then 
1 it is neither money lent, to be repaid, nor received for.the uſe of 
rn the plaiatiff. So that in ſtrict law. the evidence does not prove 
eeither count of the declaration, How. ſtands ehe caſe then upon 

% equitable principles. It appears plainly that in fact the defen- 
dant has had no benefit from tbis money. Avarne had the 
_ whole; then Avarne ſhould be anſwerable for the whole. It 

is true that the defendant conſented to become ſurety for Avarne, 

but he was ſurety for the payment of the annuity,..and-not for 
the repayment of the conſideration money 3. and he entered into 
a ſecurity which the plaintiff has deſtroyed :.. but that raiſes no 

equity againſt the defendant who has received no benefit in fa- 
vour of the plaintiff who is alone in fault. And therefore the 


action cannot be ſupported either dpen. legal, or equitable 


e ſign manual gave a warrant to Lord Robert Bertie, the 
the uſe of then. captain and colonel of the 2d troop of horſe guards, reciting 

the regiment, 
are not liable that it had been repreſented to his majeſty that the term hereto- 
125 33 fore granted of the ſtables and riding. houſe, occupied by bis 
the poor. faid troop, would expire on the 24th June 1783 ; 3 3 that the pro- 

The poſſeſ- 

fions of the. Prietors thereof -would. not agree to grant a further term 3 and 


2 * that it would be for che benefit of bis ſaid troop to agree with 
are pet rate, Abraham Adams for the building * ſtables and a  riging-houſe 
— for the uſe of the ſaid troop, and to take a leaſe of the ſame 
＋ wh for forty years from the 24th June 1783, when the leaſe of the 
#7 5 | ables then occupied. would ex pite, at the yeatly rent of 3 394. by 
which his majeſty authorized Locd Robert Ber tis to agree with 
Adams for the building of ſtables anda riding-houle, and to accept 
and take a leaſe, of ſuch ſtables and riding-hauſe,-. when, com- 
. and nes, * . * W the Wh pe 792. 


grounds. 48 | ASE 

i The Poſtea to be 1 to „ 
| B Lord Aunzzer pre? L. sj and 
| Friday, 9g 
; April ih. . Others. oe 
| Stables rent- RESPASS for wb the plain goods. Plea, the 
| pare hg ME general iſſue. A caſe, was reſerved at the trial for the 
| regiment b ft t. On the 
| regiment 4 opinion of this cour On the 26th of July 1780, his majeſty 
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IN THE | TWENTY-EIGHTH v YEAR OF GEORGE It; 


at the rent abovementioned; and to execute a counterpart of ſach- 
leaſe, and directed that it-ſhould be binding upon Lord Robert 
Bertie, and the captain and colonebof his ſecond troop of horſe 
guards for the time being, during the ſaid term. An agreement 
was accordingly entered into between Lord Robert Bertie, as 
captain, and colonel of the, ſecond troop. of horſe guards, and 
Adams, for building the ſaid ſtables, riding-houſe, offices, rooms, 


ſtalls, lofts, chambers, and apartments, (according to a plan then 


delivered.) in which agreement Adams covenanted to complete 
the buildings on or before the 1ſt of June 1783, fit for the 
reception of all and every the ſervants, grooms, hoſtlers, horſes, 
and cattle, belonging to the (aid troop of horſe guards. And the 
agreement contained all the uſual covenants which were to be 
inſerted in the leaſe. On the 10th of March 1782 Lord Robert 
Bertie died, and upon his deceaſe the plaintiff was appointed 
the captain and colonel of the ſaid troop, The ſtables, riding» 
houle, and premiſes were finiſhed, and the key thereof delivered 
by Mr. Adams's clerk to Lord Amberſt's porter, and the horſes 
of the laid troop, except the horſe of and belonging to the captain 
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and colonel of the faid troop, have ever ſince been and ſtill are 


kept therein. No perſon reſides conſtantly. at the ſtables, nor is 
there any room or apartments fitted up in the ſame for the purpoſe 
of reſiding or dwelling therein, Two grooms are hired and paid 
by the putveyor to take care of the horſes; each of whom in 

bis-turn fits up by night with two troopers as centinels. The 


only uſe made of the ſtables is to keep the troop horſes with the 


accoutrements belonging to them, except the horſe and accoutre- 


ments of and belonging to. the captain and colonel of the ſaid 


troop, Which never have been kept at the ſaid ſtables. The 


rent of the ſtables is paid by the agent of the troop, and i is 
charged by him on all the troop (except the colonel, the chap- 
| lain, and the ſurgeon,) and is ſtopped out of their pay. The 
colonel appoints the agent, and diſplaces him at pleaſure ; and 

has the abſolute direction of the regiment, and the funds of it. 
A certain ſum is iſſued by government for each regiment, and 
paid whether the regiment'be full or not. If the regiment. be 
not full, the pay of ſuch ſoldiers, as are wanting to complete 1 it, 
Boes to che colonel: but Rill'the fame e is made out of 


5 PET Et 


phiatiff Was rated for the 
85 ris gab! 8. Aer e 3 3 being fituate in the 


cars; IN EAS TEA TERM. 
TY of St. Moary-le- bone, Middle aer, for the relief of the poor 


0 the ſaid. pariſh for the year 1786, at 134 in the pound, 


which according to the rent of 3397. amounted to 187. 74. 3d.; 


and this rate not being paid, two of the defendants, being juſ- 
tices of the peace for the county of Midall⸗ ger, granted a war- 
rant of diſtreſs to the other defendant, the collector of the ſaid 
rate, who went to the plaintiff's houſe under the ſaid warrant, 


the ſame being firſt backed by a juſtice of the peace for the city 
and liberty of n — Won the en neten in the 


declaration. 


© Shepherd was to have argued for the - plinti ; but the Court 
defired 

Fielding, for the defendant, to begin. The queſtion | is whe- 
ther the plaintiff is rateable as the occupler of the ſtables in 
queſtion. If the fign manual, which is ſtated in the caſe, had 
never been given, there is no doubt but that the plaintiff would 
be rateable as the leflce of Adams. Then does the fign manual 

vary the queſtion ? This, it was contended, could not have any 
reference to this caſe ; for though the ſtables were contracted to 


be built under the king's order, yet the inſtant they were built 


the plaintiff muſt be conſidered as a mere leſſee treating for the 


Lo 


uſe of theſe ſtables. Adams the leſſor is clearly in poſſeflion of 
an. annual benefit, and the plaintiff is his tenant.” If it be ob- 
jected that this is à ſpecies of barracks, appropriated to the uſe 
of the public, and therefore that it is an exception to the general 
rule that every tenement is rateable ; it is clearly diſtinguiſhable 
from ſuch a caſe, for there no annual benefit reſults to the 


| landlord : ſo in the caſe of an hoſpital or a charitable foundation. 


2 Burr. 1053. | But in the preſent caſe the landlord'is benefited; 


he not only receives an annual benefit, but if the property be not 


the ſubject of a tate, he may encteaſe his tent. So that there is 
nothing here to diſtinguiſh i it from the common caſe of landlord 
and tenant. And it muſt be taken on this ſtate of the caſe that 
the tent is paid by the plaintiff; for, though it paſſes tl-rough 
the hands of the agent « of the regiment, yet he holds his place at 
the pleaſure of the colonel, and is in fact a mere ſervant... It is 
indeed ſtated that this tent is paid bya « deduction from the ſoldiers' 


wages; but the power which the colonel may have to deduct any 


part of the pay of the troop, cannot vaty the queſtion as between 
the 5 and te tor be i is e for Ln "t, at. Nay 
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IN THE TWENTY-EIGHTH YEAR OF GEORGE 111, 
AsnuvRsT, J It; is admitted that neither the poſſeſſions of 


Then muſt not the property in queſtion be confidered as falling 
within one or the other of thoſe deſcriptions ? It is clear that 


uſed for the reception of the troopers' horſes ; neither can the 
It has been-argued that every ſpecies of property, from which 


becauſe it muſt be preſumed that the landlord lets it for ſo much 
the leſs under the idea of its being rated. But it may be ſaid 
on the other hand, that where the property is in the poſſeſſion 
of the crown, the rent is paid by the public; and though it is 

ſtated in this caſe that ſo much is deducted out of each man's 
pay for the accommodation of the horſes, yet in order to enable 
them to pay that rent, the public allow'them the greater pay: 
and were it not for that deduction, the public would give each 
man ſo much the leſs; ſo that eventually it is paid by the pub- 


petion of the public, and is not rateable to the poor. 

Bor ix, J. The queſtion is, whether the plaintiff is or is 
not the occupier of theſe premiſes. There is no caſe which is 
exactly applicable to the preſent. Tt has been contended that 


bles. But it appears on this caſe that he did not contract as a 
general leſſee; and it is material to conſider the effect of the ſign 
manual. It appears to us that the plaintiff ated merely for the 
benefit of the public, by order of the crown: he contracted by 
leave of the crown, and is like a truſtee for the public, deriving 
no benefit whatever to himſelf from the contract, For if he had 
acted for his own benefit, there would have. been no occaſion 
for the ſign manual. Beſides, it appears that, in point of fact, 
To far from the colonel's making uſe of theſe ſtables, his horſes 
have never ſtood there. So that in no point of viow whatever 
can the plaintiff be confidered as the occupier. _ 

5 ee J cure himſclt of the ſame pinion, 
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the crown, or of the public, are liable to be rated to the poor. 


there is no actual occupation by the plaintiff, and that it is — 4 
perſons who in turns work in the ſtables be ſaid to be occupiers. 


the landlord: receives an annual income, is liable to be rated; 


lic. This property therefore muſt be conſidered as in the occu- 


the plaintiff is the occupier, becauſe he is the leſſee of the ſta- 
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A +: gl ROVER for Hats by the e plaintiff who l under 
roker ; | 
e a remainder- man, againſt the defendant, to whom it was 


ins gt pawned by the tenant for life. Admiral Stewart by will gave 
a tenant for His plate to truſtees for the uſe of his wife durante viduitate, re- 
en quiring her to ſign an inventory, which ſhe did at the time the 


r plate was delivered into her poſſeſſion. She afterwards'pawned 
nth =P ro it with the defendant for a valuable' conſideration, who had no 
23 notice of the ſettlement; and before the commencement of this 


had no notice action ſhe died. A demand and refuſal was proved. A ſpecial 
nent. e. aſe was reſerved before Buller, J. at the laſt Sittings: at V 
minſter, ſtating theſe facts; and the queſtion was, whether the 
defendant was bound to deliver up the plate We Ong per 
the money he had advanced on it? 
Baldwin, for the defendant, declared that he 8 not argue 
apainſt ſo eſtabliſhed a point (a). | 
_ Gibbs, for the plaintiff. Þ 
Per Curiam. This point is clearly eſtablithed, 95 15 law 
muſt remain as it is till the legiſlature. think fit to provide 
that the poſſeſſion of ſuch chattels ſhall * a roo of owner- 
ſhip. 7 
3 1 1 Poſtea to the blut. 


(a) Vide 1 Pers. 407 2 Vern. 5 Harun v. Mane; 3 Ath, 44. = v. 725 
Coup. 435. 1 v. Zurnell, Toid. 35. nn 5 Hen. 6. * 
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| Saturday, The King o againf The Inhabitants of Sy UL GR AV B, 


April 19th, 
If 1 mor | H E panper, Daniel Piber, being 4 in e 
/ before A. - © about five years ago was hired in February by Mr. Howes 


charines of Stouchbury to ſerye till old Michaelmas following, and ſerved 


agree for 
yearly wages, 
and the ater while Hob taking e to give earneſt, tell him that bu fall be abjent 
a fortnight at Michaelmas becauſe of bis ſettlement, and that he will give him that time to get what be can, 
to which the ſervant aſſents, this 1s a mere diſpenſation with ſervice for that time, and not ſuch an ex- 
ception out of the original contract as will make the hiring inſufficient for the purpoſe of gaining a 
ſettlement.— The ſervant's apprehending that the maſter would not have Aired him, if he had not 
weng een . 


Bim 


'N THE WEN TV. Elo YEAR oF GEORGE III. 


bim accordingly. On the Friday. before. old Michaelmas his 
{maſter aſked him if he would ſtay. again; the pauper ſaid he 
Would, if they could agree about wages, and aſked five guineas, 


1788. 


The Kix 


again 


which the maſter thought too much. The pauper immediately The Inkabi- 


ſet out to go to a ſtatute, and, having gone about ten yards, re- 
turned for ſome things he had forgotten. He then met his 

maſter again, who ſaid he would give him the five guineas, and 
e him one chilling earneſt. The maſter, while he was put- 
4g his hand in his pocket for the ſhilling, ſaid, you ſhall go 
away a-fortnight at Micbaelmat, becauſe of your ſettlement ; and 
1 will give you that fortnight to get what you can: to which 
the pauper then agreed. The pauper accordingly went to his 
Father's and ſtaid a fortnight ; during which time he worked for 
Mr. Chefter in digging ſand on Mr. Howe land, and received 
from Mr. Chefter one ſhilling a day; and once or twice during 
the fortnight he eat at Mr. Howes'. At the end of the fortnight 
He went to Mr. Howes, and continued to ſerve him at Stouchbury 


till Zady-day, when Mr. Howes removed, and the pauper with 


him, to Culwortb. Mr. Howes ſoon after died, and the pauper 
continued to ſerve Mrs. Howes in Culwortb till the time when _ 
he left her, and he then received his wages up to that time 
from a relation of Mrs. Howes' ; and the pauper believes that 
there was nothing deducted for the fortnight; but he does not 
remember what ſum he received. The pauper apprehended that 
his maſter would not have hired him, if he had not agreed to go 
away for the fortnight. ' This piece of evidence was objected to 
by the counſel for the ane ; but the court put the queſ- 
tion. 9120 

The court of quarize adds for Buckinghamfbire being of 
opinion that the pauper gained no ſettlement by his ſervice with 
Mr. Howes, confirmed the order. of juſtices, by which the 
pauper was removed from Vg * to ae in the RON 
of Northampton. - 

Dayrell and Lowndes, in Aude of the order of ſeflions, con- 
tended that theſe two hirings and ſervices could not be coupled 
together, ſo as to give the pauper a ſettlement in Srouchbury, 
-becauſe there was a chaſm between thoſe ſervices for a fortnight, 
It is true indeed that ſome words of the agreement for the laſt 
_ ear ſeem to imply that the fortnight was to be conſidered as 
part of the time for which the ſervant was hired : but as the 
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cf it muſt be taken ag forming dne donttact; ſo that „ 
maſter gave the ſhilling as earneſt, which is the period when 
the contract was completed, it was ſtipulsted by both parties that 
the pauper ſhould not come into his :maſter's ſervice till after the 
expiration of a fortnight, This agreement ſhould have been 
more explicitly ſtated by the Seſſons: but it may be ſufficiently 
collected from the evidence, Which they have returned, that theſe 
converſations between the maſter and the ſervant only formed 
different parts of the ſame contract: and though the caſe has art- 
fully divided them, the court cannot but ſee that it was an entire 
agreement, This was not an abſolute, but a conditional, hiring; 
ijt being expreſsly provided that the pauper ſhould not enter in- 
to the maſter's ſervice for a fortnight: it there fore was an excep- 
—_— out of the original contract, and thus defeats the ſettle- 
This cannot be contended to be a diſpenſation with the 
| Lenght s ſervice on the part of che maſter, on the ground that 
the contract was before completed, which was obligatory on both 
Parties, and therefore that it was not in the power of the maſter 
to except that time out of the original hiring; becauſe, if the 
whole of this converſation be taken tagether, the latter part muſt 
be conſidered as an explanation of the former, and the agreement 
was not completed, or binding on either party, till the whole of 
it had paſſed, For it is to be obſerved that this was not an ex- 
preſs hiring for a year; but only a-general hiring, which the 
law conſtrues into an hiring for a year, if nothing} to the con- 
trary appeats: but as it only ariſes by preſumption, it may be 
explained. In The King v. St. Peter's in Dorabeſter (a), lord 
Mangſield ſaid, ** An indefinite hiring is only an hiring for a year, 
here the nature of the ſervice aid ſubſequent facts concur to 
« render it probable that it was ſo meant. But here it appears 
to have been the intention of the parties that this ſhould not be 
ſuch an hiring, and chat the pauper ſhould not gain a ſetilement 
by the ſervice. It was competent to the parties to enter into 
ſuch an agtecment, even though it was \expreſdly ſtated, as a 
reaſon, that the pauper ſhould not gain a ſetilement by the ſer- 
vice. This was ſo determined in- Tben ling v. The 1 nhabitants 
of Murfley{b). But farther, there is nbthing inconſiſtent in laying, 
that after-a hiring for a year, there may be am exception. of part 
of it, hich eo e r ente DOE! * | 


** 
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IN THE TWENTY-EIGHTH YEAR OF GEORGE 111. 


© Jnbabjtants/of Biſhop' E Hatfeld (a); where the pauper was hired 
far. @ years with liberty to let himſelf for the harveſt month to 


any other perſon. . Then if, where the parties have expteſsly 


contracted for a whole year, they are afterwards at liberty to 
control it by excepting a part of it, ſurely in ſuch a caſe as the 
preſent, where thete is no preciſe hiring for a year, but where 
it is only to be preſumed to be of ſuch a nature, it may be ex- 
: plained by the parties at the time of entering into the contract. 

The | caſes of The King againſt The Inhabitants of Buckland 


Denham (5), and The King againſt The Inhabitants of Emping- 
ham (e), were cited to ſhew that this agreement muſt be con- 


fidered*as making an exception in the original contract. It can- 
not be contended on the other ſide that this is a fraudulent con- 
tract, for fraud is not ſtated by the ſeſſions; ſo that this court 
cannot go upon the ground of fraud d). And indeed a contrary 
Inference is to be drawn, for the ſeſſions have ſtated that the pau- 
per gained no ſettlement under the terms of this hiring, which was 
in effect conſidering it not as fraudulent, If the contract had been 
ſuch that the maſter would have had the benefit of the ſetvice, 
and the exception out of the ſervice had been uſed merely as a 
colour to prevent the ſervant's gaining a ſettlement, that might 
have afforded a reaſon for the ſeſſions to adjudge the contract 
fraudulent. But in the preſent caſe, as the maſter was not only 
bound by the terms of the agreement to loſe part of the pauper's 
 ſeryice, but as he did, in fact, loſe it, there is no room even for 
the imputation of fraud, 
Erſtine, and Wilſon, contra, were 101 0 the court. 
ASHHURST, J.— The rule eſtabliſhed in theſe kind of caſes is 


this, where there is a bond fide exception of part of the time at 


the time of the hiring, that is not an hiring for a year: but if 
there be no exception at the time of making the original contract, 
then a permiſſive abſence-is conſidered as a diſpenſation of part 
of the ſervice by the maſter ; and it does not operate in'the fi 
way as an exception out of the original contract, which defeats 


the ſettlement, And the queſtion, whether it be one or the 


other, muſt depend on the particular circumſtances of each caſe. 


In this caſe there was a complete hiring for a year at the time. 


The parties having diſagreed on the terms propoſed, the pauper 


went away but on his return his maſter ſaid he would give him 
(a) Bur f. C. 4% (65) as, F. C. 651 We 00 Babs. 's. C591. 
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* five guineas, which hs agreed. to accept, and gave him one 


ſhilling earneſt. It is likewiſe ſtated, that while the maſter was 


putting bis hand into his pocket, he told the .pauper he ſhould 


go away for a fortnight. But the contract was complete before 
that time; and what paſſed afterwards can only be conſidered as 


a diſpenſation with the ſervice, For at that time the maſter had 


a complete right to his ſervice for a year, and the pauper had 
agreed to ſerve him for that time, and the one ſhilling earneſt 


was to bind the agreement for a year for the five guineas ; other- 


wiſe it appears to be giving the ſervant more than he originally 
aſked for the whole year for ſerving him for a ſhorter period. 


If then the contract were complete before any thing was . ſaid 


relative to the fortnight's abſence, this was a diſpenſation with 
the ſervice, and not an exception out of the original contract. 
An exception is a_ ſtipulation on the part of the perſon for whoſe 


benefit it is introduced; but here it was not made on the requeſt 
of the ſervant but on the .offer of the maſter. And it appears 


that he ' ſaid it was for. the expreſs purpoſe of preventing the 
pauper's gaining a ſettlement. That is not ſuch a reaſon as the 
court would give much countenance to. Whether indeed the 
ſeſſions might not have determined this on the ground of fraud 
was for their conſideration, As it is, there is no occaſion ta 
go into that ground, as we are of opinion that this was a diſpen- 


ſation with the ſervice, With reſpect to the ſervant's apprehen- 


ſion, which is ſtated in the caſe, that cannot vary the queſtion: 
we are to decide on the terms of the contract, and not on the 


apprehenſion of the pauper. 


Bur TER, J. and GROSE, J ,—Of the ſame opinion. 
Rule Wanken. 


Nonnen en Hanpoasrus and Others, Fe 


'T 1 E ene centfcas was ſent to the lord chancellor in 
this caſe (a). 
Having heard PO on the cafe abs Ane to us, we 
are of opinion that Elizabeth Robinſon did not take any eſtate or 
intereſt under the ſaid indentures of leaſe and releaſe, and fettle- 


ment, of the'14th and 14th of July 175%; and the ſaid will of 


the {pig James Nas, her father, in hat Har Lok _ awed at 


0 Me 241. | 
Great 
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Great Chilton, compriſed in the ſaid ſettlement, which lies on 


fect, « . H. Aſpburſt, 
S685 7 % F. Buller, | 
reps Hee. 2 Fg IP" %. N. Greſe. 


The Kine a The Coαͥes10N ERS or Excisz. 


HIS was a rule, calling on the commiſſioners of exciſe to 


ſhew cauſe why a mandamus ſhould not be directed to 
them, commanding them to grant a permit (4) to Fames Cadwalla- 
der Parker for the removal of fix pipes of wine from the yaults 
of Parker to the vaults of Meſſrs. J. and L. Bateman. The rule 


Nii at firſt likewiſe ordered, ** that all proceedings to ſeize the 


< ſaid wines, as unentered ſtock in the hands of a dealer, be 
< ſtayed in the mean time ;”” but the court afterwards ordered it 


to be ſtruck out, on the motion of the attorney general. It ap- 


peared by the affidavits that Parker, propoſing to take up the 


buſineſs of a dealer in foreign wine, on the 15th of June 1787 
gave orders for a parcel of wines from Oporto. On the igth of 


June he purchaſed fix pipes of port at a public ſale of wines by: 


auction; to remove which to his vaults he regularly obtained a 


permit from the officer of exciſe. In- September laſt he (old two 


pipes (his wine from Oporto not being then arrived), and in or- 


1788. 


Rostxson 
againſt . 
Harp- 

CASTLE, 


Saturday, 
April I th. 


A perſon, 
who intends 
to become a 
dealer in fo- 
reign wine, 
muſt take out 
his licence, 


and enter his 


warehouſe, 
before he lays 
in his ſtock. 
A dealer in 
wine 15 not 
entitled to a 
permit to re- 
move wine 


ſold, which 


wine was laid 


in before he 
took out his 
licence. 


der to enable him to deliver them, he took out a licence (5), : 


directed to be taken out by perſons dealing in foreign wines, 


and made the entry (c) of the vaults, of which he gave notice 


to the excife office, requeſting the officer to take an account of 
his ſtock. The officer refuſed to give credit for the wines in 
his cellat, though the permit was ſhewn to him, aſſigning as a 
reaſon, that the permit was dated before he had taken out his 
licence, or made an entry of his vaults. Parker ſwore that he 


did not intend to commence the buſineſs till the arrival of his N 


wine from abroad; and that he had no intention of ee 
the revenues. 


The Attorney General, Solicitor General, Bearcroft, and ud, 
ſhewed cauſe al the role, inſiſting that Parker was not en- 


ee to Have the permit 1 be demanded, upon the true con- 
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againſt 
The Com- 


miſſioners of 


ExclsE. 


10 CASES: IN: EASTER TERM 
Aruftico of this act of parliament. The eighth aun enacts 


" 


that no perſon. ſhall deal in or ſell foreign wine by wholeſale 


without firſt taking out a licence. Parker, having introduced 
the wine in queſtion into his-cellar as a private perſon, though 
with a view of afterwards ſelling it, and having ſince taken out 
a licence, now demands a permit from the commiſſioners of ex- 
ciſe to remove it from his vaults to the vaults of a purchaſer, 


Therefore the only queſtion is, at what time he commenced to 


be a dealer. They contended that he muſt be conſidered to be 


à dealer at the time when he bought the wine. For the act in- 


tended that all wine which ſhquld be brought into the cellar of 
a dealer ſhould be brought in under the inſpection of the exciſe 
officers ; and the licence which is directed to be taken out by 
the merchant only extends to wine bought ſubſequent to it ; for 
the act ſays that no.perſon ſhall deal in or ſell wine without ie 
taking out a licence. And here it is admitted by the perſon who 
makes this application, that he laid in this wine in contempla- 


tion of becoming a dealer. The words in the act are in the diſ- 
| junctive, deal in or. ſell; therefore the legiſlature clearly had in 


view a dealing without ſelling; ſo that 4&uying in this inſtance 
with an intention of ſelling is within the meaning of the act. 
Beſides, the commiſſioners of exciſe are called upon to certify 
that the duty on this wine has been paid (a), which they cannot 
know, as the wine was not laid in under the inſpection of their 
officers. If this were not the true conſtruction of the act, there 


would be a great opening to fraud; for a perſon intending to 


deal in wine would eafily defraud the revenue of the duty on the 


wine, by ſaving any number of permits taken out by himſelf, 
and afterwards ſmuggling a quantity of wine to anſwer the 
amount of them. Now as theſe permits might be uſed a ſecond 
time, the legiſlature foreſaw that they would not be a ſufficient 
check upon dealers, and therefore they required the exciſe offi- 
cers to take an account of all wine to be brought iato their cel- 
lars. For a permit relating to 4 quantity of wine brought in at 
one time is no proof that the duty on the wine which the dealer 
defires to remove at another has been paid ; and unleſs the offi- 
cers of exciſe actually know that the duty has been paid, they 
cannot grant the permit, which is now requeſted, certifying that 
ſuch duty has been paid, But if there be any doubt on this part 
of the act, it is made clear by the general clauſe of reference. 


0 36. M 7 
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The fiſty- fourth ſection enacts that all the powers, directions, 
rules, penalties, forfeitures, clauſes, matters, and things, which 
in and by the 12 Car. 2. or by any other law now in force re- 


lating to the revenue of exciſe upon beer, ale, or other liquors, 
are provided for managing, recovering, adjudging, or aſcertain- 


ing, the duties thereby granted, ſhall be practiſed and put in exe- 
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againſt 
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miſſioners of 

ExC138. 


cution for managing, raifing, recovering, and paying, the duties 


upon wine, Ce. Now by the 12th ſection of the. 6 Geo, 1. 
c. 21. perſons who intend. to become dealers in ſpirits are di- 


rected to make an entry of their warehouſes before they take ſuch 


ſpirits into their poſſeſſion; and the 13th ſection enacts that no 
ſpirits ſhall be' brought into ſuch warehouſes without firſt giving 
notice thereof to the officers of exciſe; therefore by incorporating 
that act of parliament with the preſent, which may be done by 
the clauſe of reference, it is manifeſt that Parter ſhould have 
entered his warehouſe before he laid in his wine, and that he 
ſhould have given notice to the officer of his intention of laying 
1 .. 5 8 

_ Erfeine ad Lane, in ſupport of the rule. The whole argu- 
ment on the other fide is founded on the idea that Parker was a 
dealer at the time he purchaſed the wine in queſtion, But in 
order to prove that, 'it muſt be determined that the contempla- 
tion to become a dealer conſtitutes a dealer within this act. 

Now a dealer is a general word, comprehending /e//ing as well as 
buying ; or at leaſt he muſt -profeſs to ſell. But here it is ex- 
preſsly ſworn that Parker had no intention of ſelling before the 
arrival of his wine from abroad. If ſuch is the common ac- 
ceptation of the word, ſomething muſt be ſhewn to prove that 
the legiſlature uſed it in a more enlarged ſenſe in this ſtatute : 
but there is no one inſtance in the act in which dealing means 
buying only; and if ſuch had been the intention of the legiſlature, 
they would have uſed the word buyer,” and not“ dealer.” 
And the court will not put a different interpretation on the word 
from that in which it is uſed in general, as very ſevere for- 
feitores will attach upon it. Buying alone will got make the 
perſon buying a trader within the ſtatutes relating to bankruptcy. 

No commiſſion of bankrupt could be taken out againſt a perſon 
who only buys. A perſon may entertain the idea of becoming 


2 dealer on ſeme future contingency, ſuch as the ſuceeſs of an 


_ ativenture:; but that act of the mind muſt afterwards be carried 
into a for if ſuch contingency does not happen, the 
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14 CASES: IN EAS ER TERM 


| party. ods not intend to dane a dealer. Hure the party ac. 


tually becomes a dealer by taking out a licence; but it would 
be very unjuſt to ſubject him to all the penalties of the act be- 
fore he takes out the licence; for if he ought to be confidered 
as a dealer at the time he bought this wine, this very wine would 
be ſubject to condemnation, he not having taken out a licence at 
that time. And if the commiſſioners of exciſe had intended to 


diſpute this queſtion, they ſhould have proceeded againſt Parker 


as for a forfeiture, if the mere act of buying makes him a dealer 


within the act. Under this act of parliament Parker was not 
bound to give notice to the exciſe officers when this ſtock was 


laid in. This is a ca/us omfſus in the ſtatute, which only re- 
quires dealers at the time when it paſſed to give notice within 
three days; but no proviſion whatever is made for thoſe who 


were to become dealers after it paſſed. According to the con- 
ſtruction contended for by the other ſide, if a quantity of wine 


came to a perſon as executor, he never could obtain a licence to 


ſell that wine as a dealer. With reſpect to the general clauſe of 
reference, which it is contended incorporates the 6 Geo. 1. c. 21. 


with it, that only refers to the powers given to magiſtrates, Ec. 


of ſeizing the commodities, or to the manner of recovering or 


mitigating penalties; but it cannot apply to the particular regu- 
lations relative to each article on which a duty is impoſed. The 
general clauſe of reference cannot ſupply any defect in the enact- 
ing part of this ſtatute, ſo as to create a forfeiture. But even 
admitting that this general clauſe could refer to the former act 
in all particulars, ſtill it Jeaves the queſtion where it was before, 
for that act only applies to dealers, , A difficulty has been raiſed, 
that the commiſſioners of exciſe. cannot grant this permit, be- 
cauſe they mult thereby certify chat the duty has been paid, 
which they cannot do, as the wine was not brought in under 
their inſpection. But the permit ſufficiently proves the payment 
of the duty ; and the manner in which the-officers are informed 
of ſuch payment is immaterial. Beſides, the words of the act 
ate in the disjunctive, expreſſing that the duty of ſuch wine 
„has been paid, or that the ſame was part of the ſtock of ſome . 
46 dealer, of Which an account has been delivered in at the office 


* of exciſe.” Suppoſing however the court ſhould: be of opinion 
that the ſtock ſhould have been brought i in under the in ſpection 


of the officers of exciſe, ſtill, as Parker has obtained a licence to 


; 0). in Totes. wines, the commiſlioners of n are bound to 


Srant 


— 


IN THE TWENTY-BIGHTH YEAR oF OBORGE 11. 


| grant a permit to remove his wine. Their office i in this reſpect 10 
is merely miniſterial, and they have no diſcretion, When Parten 
bas removed this wine, if they are of opinion, under theſe Cir- 


cumſtances, that it is forfeited, then the queſtion will ariſe upon 


the conſtruction of the act, whether Parker was bound to take 


out a licence before he bought the wine; but at preſent their 


oppoſition i is premature. The queſtion of fraud cannot ariſe in 
this caſe, as no fraud has been attempted to be "_ to the 
perſon making this application. 


 A8nnvRsT, J.— This act of parliament ought to receive 7 
a liberal conſttruction as will moſt probably remedy the incon- 
veniences which were intended to be remedied by it. This is 


not a. queſtion whether Parker has incurred a forfeiture ; but 


_. whether he is in ſuch a ſituation as that the court ought to 
grant this mandamus. Now an application for a mandamus is an 


application to the diſcretion of the court ; a mandamus is a prero- 


- gative writ, and is not a writ of tight; therefore the court ought 
not to grant a mandamus to the commiſſioners of exciſe, unleſs 


they ſee that the officer has done wrong in refuſing the permit. 
Now I do not think that he has done wrong in this caſe ; as the 
wine in queſtion was not brought into Parker's vaults in ſuch 
a regular courſe as comes within the general purview of the act. 


It was the object of the act to prevent frauds; and it may be 
collected that it was not the intention of the legiſlature that any 


perſon ſhould have a licence to ſell wine, u unleſs the officer of 
exciſe were ſatisfied that the wine was brought into his cellar 
in the regular way; for which reaſon it. requires that the wine 
ſhall be brought in under his inſpe&ion. The eighth ſec- 
tion of this act of parliament enacts ** that no perſon ſhall 


% deal in or ſell foreign wine by wholeſale, without firſt 
| 66 taking out a licence for that purpoſe.” For the purpoſes of 


this act I think a man does commence to be a dealer from the 


moment when he buys the wine with an intention to ſell it 


again, I do not mean to ſay that he is ſo for every purpoſe ; as 


for inſtance to ſubject him to the bankrupt laws, or to incur 


forfeitures : but for this purpoſe he does then become a dealer. 


On the true conſtruction of this act of parliament I am of 
opinion that Parker, before he brought this wine into his 
cellars, ſhould have complied with all the requiſites which were 


intended as checks by the act: otherwiſe it would be an inlet 


Mp all thoſe frauds againſt which the ſtatute meant to 8 
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| that deſcription. | Secondly, thoſe who become dealers after- 


| Parker' s cellars - ſeveral months befote ſuch notice. Therefore 
on the general view of this act, and the intention of it, it ap- 


queſtion. wy 


beats no analogy to the caſe of bankrupts within the bankrupt 


ſection. It is enacted by the eighth ſection, that no perſon all 


CASES: IN zag TERM. 


and the 40 itſelf would be nugatory. The metchant ndl bt 
only have regular pertnits for all the wine brought into his cel. 
lar; but the act intended to impoſe further reſtrickions on him, 
by requiring that the exciſe officer ſhould have notice when the 
wine is to be brought in; otherwiſe the officer could not put 
into execution the checks impoſed by this act, nor guard againſt 


any encreaſe of the ſtock. But this wine was brought into 


pears that this wine was not fo regularly brought into his ſtock, 
as that the officer was bound to grant the permit required, re- 
cognizing it as part of the ſtock of a dealer in wine. Thus it 
ſtands independently of the general clauſe of reference to the 
former exciſe laws : but if it were neceſſary to call that in aid 
of the preſent queſtion I think that it does incorporate the 
6 Geo. 1. c. 21., quoad' bor, into this act of parliament ; and 
that ſtatute (a) enacts that no ſpirits ſhall be brought into the 
merchants' warehouſes till they have been duly entered and 
notice thereof given to the officers of exciſe. But there is 
no occaſion to have recourſe to the formet act; for the inten- 
tion of the legiſlature appears ſufficiently plain from the act 1 in 


Bur LER, J.— The firſt queſtion is what is meant by dealer in 
this act of parliament? I am of opinion that according to the 
true conſttuction of it a Sher is a dealer for this purpoſe. This 


laws; for there the words of the ſtatutes (3) are ** a perſon who 
s ſeeks his living by buying and ſelling ;” therefore to conſtitute 
a trader within thoſe acts there muſt be both a buying and. ſel- 
ling. But hete the words are in the disjunctive, “ deal in or 
„ ſell ;“ and we cannot vary the meaning of them by conſtruing 
them to be buying and ſelling; dealing muſt mean ſomething 
which does not include felling. ' This act of parliament has 
three claſſes of perſons in view ; firſt, thoſe who were traders 
before the paſſing of the at, on whom particular reſtrictions 
are added by the ſixteenth ſedion. But this does not fall within 


wards, upon whom the eighth ſection attaches. Thirdly, thoſe 
who are not dealers, but who are polſclfed of a quantity of wine 
which they with to diſp ole of; that is provided for by the tenth 


| . 13. | (65) bog! 6. 7. 21 . 1. c. 19. 2. — 
2 fl OE Ko e deal 


* 


"IN r TWENTY EIGHTH YEAR © OP GEORGE III. 


deal in or {ell any wine without firſt taking out a licence; 
therefore apy perſon Who intends to become a dealer muſt, un- 
der this ast, take out his licence before he does any act of deal- 
ing and Zuying is an at of dealing. And here it appears 
that Parker did nat take out his licence before he purchaſed the 


vive in queſtion. The thirtieth ſection only applies to thoſe 


who are duly licenſed, that is duly licenſed at the time of doing 
the firſt act of dealing, which is buying. This ſection requires 
the officer, who grants the permit, to certify one of three things ; 
either that the duty has been paid; that the wine has been con- 
.demned.; or that it is part of the ſtock of ſome dealer: but that 
ſtock only relates to the ſtock of thoſe who were dealers before 
the paſſing of the act. In that caſe they have ſome rule to guide 
them; ſo if goods be condemned, the officers cannot miſtake, 


But in the other caſe, it is ſtrange to ſay that the officers ſhall. 


be compelled to-certify that to be true which they cannot know, 
-unleſs the wine was brought in under their inſpection: now 
that they would be enabled to do, if they had notice before it 
was brought in. With regard to the argument which has been 
drawn from the general olauſe of reference, which it is con- 
tended incorporates the ſtatute of 6 Geo. 1. into this; as far as 
ſtatutes are in pari materid, they may be taken into conſidera- 
tion together, as to the general proviſions of the act: but I 
think there is a great deal of weight in the argument of the 
counſel in ſupport of the rule as to the extent to which that 
doctrine is to be applied, But it is not ey to determine 
that point in this caſe. 

GROSE, J.—l have no doubt on the: conſtruction 'of this act 
of parliament. For if the proſecutor” s conſtruction were to pre- 
vail, it would open a door to ſo many palpable frauds, that 
the intention of the legiſlature would be entirely fruſtrated, 
The queſtion is whether they meant that-a dealer ſhould or 
ſhould not be permitted to ſend wine out of his cellars unleſs 
it has been regularly entered under the inſpection of the exciſe 


officers, I am clearly of opinion that he has no ſuch right in any | 


caſe. There are two claſſes of perſons entiiled to permits under 
this at; dealers, and thoſe who are not ſo. As to the dealers, 
the thirtieth ſection ſhews in what manner permits are to be 
granted to them, requiring the certificate of the exciſe officer 
that the duty has been paid. Now it is not poſſible that the 


ep ern e can certify that fact, unleſs the wine be brought in 
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1788. under bis inſpeRtion. It has been «cad: in the courſe of the 
Fo argument"at” what time a man commences” to be a dealer: I 
| ** — think that, for the purpoſes of this act, he moſt be. confidereg 

The Cons to be a dealer when he purchaſes the wine and brings it into his 
MNimoners 


Excl. cellar; for the act undoubtedly means that the perſon (hall 
- make his entry before he has the wine in his Runen for the 


| | purpoſe of fale. 
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Saturday, Lord LoNSDALE and, Others again Cu u cu. 


April 19th. | „ + 6, Aru rn $4144 =P Lot IO. | 
In an 2 HE defendant, on being appointed receiver of the harbour 
on a bon 


. dues of Whitehaven by the plaintiffs, who were truſtees 
1 be nog for carrying into execution ſeveral acts of parliament relating to 
WAA . gay moth that harbour, entered into three bonds of two thouſand pounds 


ax we .. of the penal- „ech, conditioned to account to the plaintiffs for all ſums ſo re- 


H. Ae. In e Fceived by him. The defendant, on being called upon by the 
P — bond with 
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. condition to 3 to account, admitted that he had 5400 J. in his hands; 
eur tor. hut the truſtees, concetving that he had received intereſt for 
2. es , money to be | 
rf «received 3 ſeveral parts of that Im, filed a bill in equity to compel a diſ- 
| re. 2 vt rag covery; and having i in the mean time brought three ſeveral ac- 
3 3 tions againſt him on theſe bonds, the defendant obtained a 
FE - u po 
. ho 42 rule calling on the plaintiffs to ſhew cauſe why the proceedings 


1 _— in two of the actions ſhould not be ſtayed on payment of the two 
mages may penalties into court; and why it ſhould not be referred to the 

Pa, be recovered 
beyond that Maſter to ſee what was doe to the plaintiffs for principal upon the 
3 other bond, and why on paymentyof what the maſter ſhould 
think due, together with coſts to be taxed, all further proceed- 


"HY ; Ty ings ſhould not alſo be flayed i in that third action. 
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Wood now ſhewed cauſe againſt the rule, inſiſting that the 
court could not ſtay the proceedings in the actions on theſe 
bonds becauſe the ſtatute 4 Ann. c. 16; did not extend to 

them. The 12th and 14th ſections of that act only relate to 
bonds conditioned for tlie payment of a leſſer ſum at a day or 
place certain; but theſe bonds are neithet conditioned for the 
payment of any preciſe: ſum, nor on à day certain. "This ap- 
- plication is intended to get rid of intereſt, and to defeat the effect 
of the bill i ou. 1 | 3 
| VVT Cbanbre, 
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. Chambre, i in ſuppo rt of he rule. As to two of theſe bonds, 197388. 
the application is grounded. upon the payment of both the ad JOE | 
nalties into cout, which is all that the parties can recover in Lord Lon 
thoſe actions. In White v. Sealy (a) where a bond was given by again; 
a ſurety for the payment of rent, it was held that the bond was S hl aches 
only a ſecurity to the amount of the penalty. Lord Mansfield ee . . 
' ſaid that the true meaning of the ſtatute 8 & 9 V. 3. c. 11. . OAT; 
was that a plaintiff ſhould not upon every breach be obliged to CELL ES 
into a court of equity to have iſſues directed of quantum damn: 7 Regs PLAYS; . 
catus; The ſame conſtruction was put upon that ſtatute in& 6 of 2 | 
Brangwin v. Perrot (6 , and that was not a bond conditioned £* FE 1 
for the payment of a leſſer ſum on a particular day, but . | 
bond. of indemnity to a pariſh againſt the burthen of a e 
child. Theſe kind of bonds do not perhaps come within che . Ce eos 2 
ſtatute of Ann, but the court entertained motions of this ſort . | 
long before that ſtatute was paſſed; and in the caſe in Bl. Rep. TI etc; — | 
it was not a bond within the ſtatute. With reſpect to intereſt, it . . Joe . 
is to be obſerved that the condition does not requite any: but ä 4 
if the plaintiffs are entitled to it, they may recover it in equity. 

BULLER, J.—l was not ſatisfied with the determination in 4 
the caſe of Mbite v. Sealy; I was perſuaded that many caſes had 
been determined upon the point, though they did not occur to 
the court then; and that caſe was not moved again, becauſe it N — 7 
was the caſe of a ſurety. On ſearching TI find ſeveral caſes where . . 20 | | 
the docttine had been before eſtabliſhed. » In Elliot and Davis — 
(c), intereſt upon 7 bond was decreed to be paid, though it ex-. = | 
ceeded the penalty And in a caſe in this court, Tr. 6 G. 2121238 2 
Lord Mangfeld ſaid, the penalty is s merely a ſecurity, and 8 Keogh | 
it is not ſu ot, the Nene may recover damages as well as 
the penalty., Ru ing can prove the principle ſtronger than — 
conſtant practice where an action is brought on a bond of giving ao Sr > 
1 5. damages. In Collins v. Collins (d, which was an action T- 4. 
debt on bond conditioned for the payment of an annuity, where WEIGH ' 

2 

part had been paid before the action, yet there was judgment; . 4 $44 HY 
for the whole penalty®. Holdipp v. Otway (e) was an action of A 2728 A 
debt on à bill obligatory of 68 J. conditioned: to pay the third ne fe . 
part of the coſts Jak taxed, The prothonotary r 50 J. for IE EEE Aoi, Eos 
intereſt and damages for detaining the debr, and judgment wa e. . | 


| there given that the plaintiff mould recover his debt and 
; X 42 LIN Mews 4247 — 
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1 his 1 by reaſon of the detention and, od d writ of 

error being afterwards brought, it was held that ſuch damoges 

s tis might be aſſeſſed. And in Dewall v. Price (a), debt was brought 
dais on a bond, with. « penalty of 1400. 2 bill was filed in chancety; 
cube. and it was referred to a maſter to compute the prineipal, iatereſt, 

and. coſts, who computed. the principal and intereſt at I 54). 


and the coſts at 67¹. and on ape this was held well i in Den. 


— — — 6 
- 
—— — al 
* 
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I | 2 HL. Proc 
IEP F The Court 3 aid. thats; as cho wings to ihe ſome 


i hardſhip in the defendant's caſe, they would let him pay the 
il — penalty in the two actions into court, but they would not ſtay 
POS EM the proceedings; z and:then, if the plaintiffs choſe to proceed fur- 
2 >ther, they would doit at the riſk of a jury's not giving more than 


. de amount of thoſe reſpective penalties. 
Laine, 24 45245 Chambre, however, hid, thit this role hight" db-diſcherged, 


. 22. 2 and he would move to pay the money into court, as a motion of 


1 Oo 


2. 22 ae which St n e 5 
K Lg bee, 26/4 f 5b 


Sat:rday, - 4 * 
Aril mu. Kennor and Anot her r again Neuen. 
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| The court 
l will not diſ- 


U RROU GH a to OY ER the deftndant out of 
1. | charge a de- 


| ND cuſtody on filing common bail, on an affidavit which ſtated 
| 2 


| bol cuſtody on that he had become inſane fince the arreſt. But 
- ©. filing com- 


1 mon bail n Tie Court ſaid that a fimilar ee had been rejected 
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the ground ſome few years ago after On OI: | 
1 that he has : 55 | 
4 en become in- | * | | | "'Fh 4 | Rule AG. 
1 J ſane ſince the arreſt. „ * Sr Kr 
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gau 8 TADHOLM By Executor, againſt H obe w. 
| 'F 6 


| | | Th 3» S% April 19th, - 
| + [1 N * 

1 N | 

—_—  .: Aber a de. by H I 8 action was brought! on three promiſſory notes drawn 
LY, | f nt has 

1 „„ by the defendant, payable to the teſtator, and dated in 
1 er forme 1% % he defendant,” after: having obtained an order for time 


118 to plead on 

1 the terms of to plead on the terms of pleading iſfuably, paced non afſumpit, 
1 

1 55 — AA a ſet- off, and the ſtatute of limitations. 


. plead Chambre moved to ſet afide the laſt of theſe 7 becauſe it 


1 the ſtatute of 


indess er Was not competent to the defendagt to bl any Ps Which did 
| . 5 nen not go the meriis. 


17 8 2 en * Andie plead fuch a pln, te cor vl i cd i T0 
2 8 | | Lowndes 
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81 Teexondes' mne wed cahſe bn an- aflifavit; which Natedbthat tho 
defendant, as well ns his iattorneyicclived in Cumberland. where 


| ap! 
81788. 
ASM 


the venue, was laid.  That.the declaration was filed in the office » 13 ME 


Its bein filed co Ws 
5-00, the return day of the,writ, and notice; of its 8 

ditionally was delivered to the defendant in Cumberland on the 
fame. day. indorſed to plead i in eight days. And be _contended 
"that, as it was abſolutely impoſſible, on account of the diſtance, 


Yo gown ” 


to procure | inſtruckions within the. eight Jays, the plea, pager | 


idee circumſtances, ought to be allowed... But Fr ab PE 
2 The Court ſaid, that the reaſon for rejeQing the plea of the 


| ſtatute of limitations after time to plead was, .that it excluded 
"the merits, and when the defendant aſked a favour of the court, 


it was under the expreſs condition of pleading to the merits. only. 
That the rule was poſitive, and could not be e diſpenſed with i in 


any inſtance. Ff RES ag: r 
? Rule tut | 


” 


— 


bo BEALEY, ; again Pues and Another. Tones 

| 1.9 
R E 8 PA 88 for, W 220 iniing a cloſe; lately part 
1 of a waſte in the manor. The, defendants pleaded not 
pa and alſo ſeveral juſtifications; one, under a right of com 
mon, to which the plaintiff replied a right of approving in the 
the lord, leaying A ſufficiency of common; another, under a right 
of digging ſand or gravel; upon the waſte, which. was traverſed 
by the replication, The defendants alſo pleaded a cuſtom with- 
zin the manor, that' if any perſon has beers defirous to approve:or 
encloſe any part of the waſte'off the manor, obtainidg, the cdh- 


1 2 LE 


Tent and licepce of the lad. be night be be preſented by the. home 
8 of the. court: baton. at a geerdl court “and if the homage 
W that fuck” enclbſute-w 18 he ©: of. to prelugicꝶ to > aby g P 


Re ect Ke, of the diger, Ft Bain Cuſtom 4 prey. 

ſent that ſueh- — ſo abtainiig eee and licence df the 

wal mightterclofc yi eL of the tig Walls, and" a fil 

A teh lich. bes fel, bf ſuch perten, by dhe homage ! the 
plea: then ftatada that. the.) hom preſented any 


had not 
Feen, le. "Replitetion, that e. l e a Hebt wr 


| on afthe'rctont Mat aff hall no cauſe of action. The lord * obe Weder c. the ſtatute 
Aer. 1 of a maher where tio te nun lof the aminhor Have 2 right to dig 
Re Tied one chore there. | @ v4 164 ee 6b i» r "he 
I | 
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Manday, 
Apr il 21 |, 


If one of ſe- 
veral pleas 
pleaded by 
defendant 


be adjudged 


bad on a de- 
murrer to 


plaintiff's re- 
plication, the 


plaintiff is 
entitled to 
have the coſts 
of thoſe 
pleadings 
deduted 
from the coſts 
taxed for the 
defendant 
upon the 

* poſtea, if af- 
terwards up- 


on trial of the 


iſſues joined 
on the other 
leas the de- 
endant 
uch ſhould have a 
verdict; even 
though it 


d appear 
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. Gs 84 pircel under theiſtitats of Merton, und didvipprove b 
— fame, there being left common ſufficient for all Perſons having 
Demet a tight, Ke. To this the defendatits demorred ſeverally, and 
Joinder by the plaintiff. Judgment was given for the plaintiff 

on the demurrers (3); and afterwards the cauſe went to trial on 
the ſeveral iſſuet which had been taken. And the iſfues relating 

to the defendants 'preſcriptive right to dig gravel and ſand bu 

ing found for them, the Jury were diſcharged from giving any ( 
verdict on the other iſſues, on the ground that the lord could not 
encloſe under the ſtatute of Merton againſt ſuch a right, 'or any | 
right of eſtovers. The maſter taxed the defendants” coſts on the 
1 but did not allow them the coſts of the demurrers. : 
Wood, on the part of the plaintiff, now moved that the maſ- 
ter might tax the plaintiff the coſts occaſioned by the demurters, 
and that the amount of ſuch taxed coſts might be deducted out 
of the coſts allowed to the defendants on the poſtea. And he 
contended that under the 4 Ann. c. 16. the plaintiff was entit- 
led to the coſts of the demurrer which had been adjudged for 
Him, notwithſtanding the defendants were entitled to judgment 
on the whole record. The 4th ſe&. of that ſtatute allows to 
the party defending the liberty of pleading double; but the 
xth ſect. provides, that, if ſuch matter halt on demutrer joined 
be adjudged inſofficient, cofts ſhall be allowed at the diſcretion 
of the court, If this had been a demurrer to the plea directly, 
there is no doubt but that the plaintiff world now have been 
entitled to the coſts, of that decgurrer; and it 10 immaterial 


£ 


means abridge the common law right of the 
lord. - For by the common law he alone had 
a right to encloſe, and this privilege has bees 
| exterided to the tenants vnder certain re- 
krictions; and in this inſtance, the previoes 
ſteps neceſſary to be taken were intended as | 
a benefit to the lord, and not as a reſtraint 
on him ; for before any perfon can encloſe or 
take any ſteps towards it, de. wat brſt ob- 
tain the eonſent of the lord. The words are 
*« any perſon being defizxous of inclofing, 
** may apply to the court, &c, ff obtain- 
* ing the co/eat: of the Lord,” "Therefore in 
CERT OT on 


not. 


urn caeftion was argoed 1715 Term, 
27th Geo. 34. by Le Bax, in ſupport of he 
demurrer. The other fide! was fopped by 
Aunnvny, J.— The right of the lord of 
the manor in. this caſe is a common law right, 
and not dependant apon any caftom. Every 
cuſtom muſt be ronftrued according to the 
| fabje& matten of . Here it is only appli- 
cable to the tepants of rhe manor. N gives 
them a right of doclofing under certain re- 
_ fridions, which they. would not otherwiſe 
have been aneh to do at all, Bux tho! 
| right here exceciſed by the bnd is ſuperior, 
| n 


a 1 . 3 92. *. * Boom * 
— oft ae, by 25 
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whether ehe plea be adjudged ill on demurrer to it in the firſt 
inſtance, or on demurrer to the replication : for the words of 
the ſtatute are general, on demurrer jained, The caſe: of Greens 
bow v., Tifley (a] is: preciſely in point to this. The only differ- 


ence between the circumſtances of the two. caſes is, that there 


the plaintiff was nonſuited at the trial, inſtead of having a ver- 


dict obtained againſt him. There, after great conſultation, the 
coſis of the demurrer which had been adjudged for him were 
allowed, and ordered to be deducted out of the coſis allowed to 
the defendant, And though that caſe was in the common pleas, 


yet it is equally ſtrong as an authority in this court, becauſe it 


was not a mere matter of practice, but a general queſtion ariſing 


on the conſttuction of the ſtatute of Anne, 10 decided by the 
opinion of all the judges. 1 


Erſtine, and Partington, oppoſed the rule i in the firſt 8 


| inſiſting that as it appeared on the whole of the record, that the 


plaintiff had no cauſe of action, he was not entitled to have any 


coſts deducted. The defendants were clearly entitled to a general 
judgment on the record, for though i in fact only one iſſue was 
tried, which was on the right to dig ſand and gravel, yet that 


being found for the defendants, was decifiveagainſt the right ſet_ 


up by the lord to encloſe, and there was no occaſion to enter. upon 
the other iſſues. la Cook v. Sayer (5). where the plaintiff de- 
mutted to one of two pleas, and obtained a verdict on the trial of 
the other; and afterwards there was judgment for the defend- 
ant on arguing the demutrer; on a queſtion as to the colts, Lord 
Mansfield ſaid, that, it appearing on the whole that the plaintiff 
had no cauſe of action, he ought not to haye the coſts, although 


he bad obtained 4 verdict ; and that as the demycrer went to 


the giſt of the action be bad ated unadviſedly in going down to 


Eaſe, yet the. reaſoning applies 6 equally ſtrong. For here it appears 
upon the whole record that the plaintiff has no cauſe of eas 
and as the point on which the demurrer turned was total] 


_ teral to the metits'and gilt of the cauſe, the plajatiff has 1 4H 
. cefſacily incurred. that expence 


Would have deen pugatory. | Court tare. pot bound by, tha. 


"T0 have a diſcreti the coſts 
7 855 8 * to all the colts zn ** U as 


| „ ee Bp gg Os te 
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trial firſt, Now, though the circumſtances are reverſed i in this 


arguing it before the trial; for 
i be bad waited till afterwards, the argvidg ef the demuprtef 


Kitute of Anne to allow the plaintiff. vob on the 8 8 


the 


4 
N " 394+ a 
= , 
i 1989 
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againſt 
Pros. N 


Denzaant! 


the defendants“ counſel has ſtated; but the que 


| v3 16 44% 
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the! quantum: s fach'a difcretionary. power 8 2 judge ut ni; pris | 
bas of granting a certificate: under the ſame” ſection of: the act. 
If, therefore, the court ate not abſolutely bound to grant the 
plaintiff the coſts of the demurter, they vill ' not be enclined' t; to 
do it in this ioſtance, 1 it now Nur n that he bad n no cauſe 
e Boo e hare 
5. (3) Bur tx, J 242Phli verdict e flceeddl the er wich 
ion 'now is, 
whether under the ſtatute of Anne- the plaintiff. has a right to 
the coſts of the demutrers which were adjudged. in his favour, 
Before this act of patliament only one plea could | be leaded, 
When fecords were of courſe leſs expenſive than they are at 
preſent. The meinibg of the legiſlatbre i in paſſing that act was, 
that though they would grant an indulgence to a defendant, by 


permitting him to plead ſeveral pleas, yet it ſhould not be pre- 
judicial to the plaintiff; and therefore the coſts of double plead- 


| ings are by the ſtatute left in the dilcretion of the court. Then 
N is material to conſider, whether, under this clauſe of the act, 


the quantum of the colts only 1 is left to the diſcretion of the 
court, or whether a diſcretion is veſted i in them whether they 
will or will not allow any cofti 47 all. 1am of opinion that 
oh this clauſe the plain) iff 1 is. entitled to coſts, and that the 
quaritum only is in the diſcretion* of the court,” The form of 


e 


8 entering” the judgment for coſts i in all caſes | ſtates ! it to be by the 


diſcretion of the courk, but that is .only_ as to the quantum. 
With rep ard to the latter part of this clauſe, * if x AX verdict 
had bett found for the 2 on the iſſues, Prima acie he 


Would have been entiglec to 25 5 40d J have n never known any in- 


ſtance of a Judge at Th riuscert 10g in NES) f thep party plead-, 
bg doubls, When the 1 des on t ole, plead ings are found. agaioſt, : 
By m; for Te is but juſt that the e party who has created that e ex- 
perice ſhould p ay . it ig fald that the plaintiff ſhould, 
a Habe argued Ane demurrer 1 till after the foes had | been | tried, 
in order tò Avoid the epence 0 of the demurrer ; 3. but that argu-. 
ment i not well founded, becauſe an Expence 3 15 immediately 
inetrre® by he Pesdingk i The Plaibtiff had a right to argue 
the demurrer either before or 125 the trial ; 3. T have alway ys, 
thought tat It 3s berter to argue it before the rial, becauſe an 


detmurrer 15 put an 125 to the Whole. This falls. very m Pg 
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(a) been, ur- pe ingg court ile * he counſs per augrigs this caſe. 
n 92 - 4 within 
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within the reaſoning i in the caſe of Dodd and Foddrell (a), which 1788. 
was argued in the laſt Term, where the defendant in replevinn 
wes allowed the coſts of the iſſues found for him out of the ge- Durzztur 
neral coſts of the verdict, though ſome iſſues were found for the m_ 
plaintiff which entitled him to judgment. There the court rea- 
ſoned on the plea itſelf, holding every thing "afterwards to be 
conſequent upon it. In the preſent caſe the demurrer was in 
conſequence of the bad plea pleaded by the defendants; and as 
the plaintiff had judgment on that ply he is likewiſe n to 
the coſts of it. 
Gros, J. —I agree with! my brother Buller that our diferhtion 
on this act of parliament only relates to the guantum of the coſts 
which the party is entitled to. In this caſe it is highly fit that 
the coſts of this bad pleading ſhould fall on the perſon who was 
the cauſe of that pleading ; otherwiſe it would be right to cor- 
rect the mode of pleading as many pleas as the party chooſes. 
This double pleading is not allowed as of courſe in the court of 
Common Pleas, where they refuſe their aſſent to particular pleas 
which they think are vexatious. As to the objection that the 
plaintiff ſhould not have argued the demurrer before the trial, 
the anſwer which has been given to it is deciſive ; for if the plea 
be good, it may put an end to-the ſuit, and thus may be the 
means of ſaving expence. On the true conſtruction therefore of 
this ſtatute, I think that our diſcretion is confined to the quan= 
tum of the coſts; and that the plaintiff, who has obtained a 
judgment on the demurter, i is entitled to the coſts of this plea. 

Rule abſolute. . 


la) Ante, 235, 


| The Kin againſt Aries STUBBs and Others, | Mondo, 
Abri 21ſt. 


1 L I CE Stubbs, widow, 7 homas Miles, and Jonatban Keeling, A woman 
who were deſcribed to be ſubſtantial houſeholders, were, or Hay oy 


on the 6th of October 1787, appointed overſcers of the poor for mn of 


I. 


the townſhip of the monaſtery of Renton Abbey, in the county of Whire a dif. 


bY Stafford, for one year next enſuing the date e On appeal ick contains 


only three 

bd t houſes, the 
inhabitants of all three may be 3 overſeers of the poor, 83 two of them are la- 
bourers, and poor.—Appointment of overſeers, dated in OZober, for A year next xt enſuing the date, 1s 
$006, becauſe it wall be ander to be the overſeers* year. 9 | 


: . e 3 hs £ . "26 


396 


1788. 


— 


The Kto 
at aunſt 
Srupss. 


to the geſſions, this appointment was confirmed, fubject to the 


taining three houfes only, and about four or five hundred acres 


thing more than an acre of land belonging to it: he has lived in 


ions ſhould not be quaſhed, on two (a) grounds; firſt, becauſe 


the form of the appointment, by which the | 43 Flix. they now over-ruled it on the au- 


pointed overſeers for the year next enſuing the as it might be taken to mean only the over- 
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opinion of this court on the following caſe. The townſhi p of 
the monaſtery of Ronton Abbey is an-extra- parochial place, con- 


of land. Thoſe three -houſes are reſpectively oecupied by the 
appellants, Mrs. Stubbs lives in the Aöbey- bouſe, and occupies 
the greateſt part of the land within the townſhip. * The houſe 
occupied by Miles is à ſmall houſe, which he rents with ſome- 


it two or three years, with a wife and two children, and 7s poor, 
and @ fervant to Mrs. Stubbe. Keeling is a labourer, and poor ; 
but the houſe in which he lives, with four or ___ rood of land 
belonging to it, is his own property. 

Leyceſter obtained a rule to ſhew canfe why the order of ſeſ- 


one of the perſons appointed was a woman, who was incompe- 
tent to ſerve the office of overſeer of the poor; and, fecondly, 
becauſe there was a want of ability in the other two perſons ; z It 
being ſtated in the caſe that they were poor, and therefore they 
did not come within the defcription of the act of parliament, 
namely, ſabfantial benfebolders. 

Plumer, Syer, and Legb, now ſhewed cauſe. In anſwer to the 
firſt objection: As no peculiar objeQion is Rated againſt the ap- 
pointment of the preſent defendant, the objection muſt be taken 
to be a general one, that a woman cannot in any caſe be ap- 
pointed an over ſeer of the poor, and that the is by law exempted 
from ſerving ſuch an office, The ſtatute 43 Elix. c. 2. men- 
tions ſubſlantial bouſebolders, which in terms comprehends the 
preſent defendant, becauſe ſubſtantial bouſeholder has no reference 
to ſex, So that females are not entitled to any exemption from 
any thing that appears in the act itſelf; neither muſt there ne- 
ceſſarily be any implied exemption in the ſtatute from any analogy 
to the exemption of women from ſerving other offices. Firſt, 
there is no neceſſary incapacity ariſing barely from a conſidera- 
tion of the ſex, which diſqualifies a woman from executing this 
office. And, ſecondly, even if there were ſome parts of the duty 


bs) An objection was Hkewife taken @ to | caufe it exceeded the time mentioned in the 


defendants were, on the-61h of October, ap- thority of the caſe of R. v. Sparreco, Bort. ii. 


date thereof ; but, though the court thought | ſeers? year, 
laſt term that the objection was fatal, be- | b 
| * 8 
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of overſeer which a woman could not execute in. perſon, ſhe may 1788. 
appoint a deputy, As to the firſt; the principal duties of tbe 
office conſiſt in collecting the poor rates in the pariſh, in ſettling The Kino 
the pariſh accounts, and in providing work for the poor; all of . 
which may be performed by a female. A woman is capable of 
ſerving almoſt all the offices in the kingdom (a), ſuch as thoſe of 
queen, marſhal, great chamberlain, and conſtable of England (5), 
the champion of England, commiſſioner of ſewers (c), governor 
of a workhouſe (4), ſexton (e), keeper of the priſon of the Gate- 
| houſe of the dean and chapter of Weſtminſter (J, returning officer 
for members of parliament (g), and conſtable (5), the latter of 
which is in ſome reſpects judicial. It is well known too 
that the office of gaoler is frequently executed by a woman. 
But, ſecondly, if a woman could not execute in perſon every 
part of the office of an overſeer of the poor, the may ap- 
point a deputy. It may perhaps be objected to this, that the 
power of appointing a deputy is confined to miniſterial offices 
only, and that this is not of that deſcription, But there is no 
foundation for any ſuch objection; for it can only hold in caſes 
where the office is ſtrictly judicial, ſuch as that of the lord chan- 
cellor, or of one of the judges of England; where the duty con- 
ſiſts in an original exerciſe of office, not in obeying the mandate 
of another. It does not follow that every act is judicial, becauſe 
the perſon doing it exerciſes his judgment on it. In-Medbur/t 
v. Waite (i), where it was neceſſary to conſider how far a high - 
conſtable could appoint a deputy for the purpoſe. of billetting 
ſoldiers under the mutiny act, Lord Mansfield, in conſidering 
what was or was not a judicial act, ſaid, It is taking the defi- 
„ nition too large to tay that ** every act, where the Judgment 
<< is at all exerciſed, is a judicial act.“ A judicial act is ſup- 
*** poſed to be done pengente lite, of ſome ſort or other.” Now 
the office of overſeer of the poor does not fall within the rule, | 
for there is no inſtance in which an overſeer is called upon to | 
hear and determine any matter in the courſe of the office in a ju- 
dicial character. The office of overſcer is 1 0 miniſterial, for 
(a) os counteſs of Pembroke, Dorſet, and (e) Callis, 252, 3. 
Montgomery, had the office of hereditary- (4) 2 Lord Raym. 1014. 
ſheriff of We/tmorelani, and exerciſed it in | (e) 2 Ser. 1114. 13 Vin. Ar. 159. | | 
Perſon.) At the allizes at Appleby the fat | (J) 3 Keb. 32. cited j in 2 Str. 1116. % 


with the jadges on the beach. Hargr. 1. (g) 1b. . 1 
iCo. Lit. 326, 4. (h) 2 Haul. P. . Cs 16,6 36. 
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1788. he rin almoſt ell inftatices 'vidter the eiſtrpl! and direfion of 
Go juſtices of the peace. But even though there were ſome in- 
The Kine ſtances in which: he acts on his on judgment, that will not 
e take away this power of appointing a deputy. For an office, 
which is principally miniſterial, though in ſome particulars Judi- 
cial, may be executed by deputy. All the arguments which can 

be urged againſt an overſeer of the poor appointing. a deputy, 

would equaly apply againſt a conſtable's appointing one. But in 

R. v. Clarke (a) it was determined that a conſtable might appoint 

a deputy, not for this or that particular purpoſe, but for all the 
purpoſes of the office. And yet the office of conſtable has a 

great deal of original authority, ſuch as that of interfering in all 

affrays happening in his preſence. And the caſe in which it was 
decided that a high conſtable has the power of appointing a de- 

puty was one in which the judgment and diſcretion of the officer 

are to be exerciſed, namely, the caſe of billeting ſoldiers. In 

2 Hawk. P. C. c. 10. J. 37. it is faid that a cuſtom to ſerve the 

office of conſtable by rotation is good, notwithſtanding © it may 

* come to a woman's turn, ſince in ſuch caſe ſhe may procure 
another to ſerve for her.” With reſpe& to the caſe of R. v. 
Cbardſtocꝶ (b), where Powell, J. declared that“ a woman was 

© not to be an overſeer of the poor;” it is to be obſerved that 

this was an obiter dium, and extra-judicial. ' There two per- 

ſons, a man and a woman, were elected overſeers, and on the 
juſtices appointing the man, and refuſing to appoint the woman, 

a mandamus was applied for to compel the juſtices to nominate 

two houſeholders. Parker, Ch. J. ſaid, The pariſh here was 

« obſtinate in not having another inſtead of the woman, and the 

* juſtices ſhould have nominated one of the old ones; and the 

court directed an application to be made to the juſtices to have 
another appointed, and, if they refuſed, then'to apply for a man- 
damus : but no mandamus was afterwards applied for. So that 

that caſe only amounts to this, that it is improper to nominate 

| a woman, when there are other perſons who are more competent 
to ſerve the office; and it was not there decided that a woman 

could not be appointed. In R. v. Gayer (c), where an acting 
juſtice of the peace had been appointed overſeer, which appoint- 

ment the ſeſſions quaſhed, ſtating inter alia} that there were 

other ſuffcient ſubſtantial e COP AR W the 3 Lord 


— 


(a) Aut, 1 * 67 00 16 Vis. 4 415. (9) 1 Buty. 245. 
1 N Mansfeld 
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Mainfield ſaid, © The ſeſſions, upon an appeal, have a right to 
«exerciſe the ſame latitude of diſcretion, in judging ** who are 


«© fit to be nominated overſeers, as the two juitices had. They 


«« have given their opinion that Mr. Gayer was not a proper 
«perſon to be appointed overſeer. There was no neceſſity to 


« appoint Mr. Gayer; the ſeſſions ſtate that there were other 
s ſufficient ſubſtantial houſeholders within the pariſh.” There 
the court confirmed the diſcretionary power of the juſtices in va- 
cating the appointment of Gayer, not becauſe he was exempted, 


but decauſe there was no neceſſity to appoint him, From 


whence it is to be inferred that, if it had been neceſſary, the ap- 
pointment would have been proper. Now in this caſe there 
does appear to be that neceſſity; for it is ſtated that there are 
only three perſons within the diſtri; of whom Alice Stubbs is 
the moſt ſubſtantial, and therefore the moſt proper perſon to be 
appointed. If it be objected that there is no caſe in which it 
has been determined that a woman may be appointed an overſeer 
of the poor; it is equally true that there is no caſe in which 
ſoch an appointment has been quaſhed. And it is the conſtant 
practice for women to ſerve this office, particularly in this 
county, when a caſe of neceſſity exiſts. Beſides, in this parti- 
cular caſe there is à further reaſon for confirming this appoint- 
ment: it appears that the place in queſtion is an extra-parochial 
diſtrict, and is liable to maintain its own poor (a); but there 
can be no removal of any pauper till overſeers are appointed. 
Therefore the conſequence of determining that neither of theſe 
three perſons, who are the only houſeholders in this diſtri, is 
liable to ſerve the office of overſcer of the poor, will be to 


exempt the place from maintaining its own poor. As to the 


ſecond objection, reſveing the want of ability in the two men, it 
muſt be taken to be a relative ability; and when the ſtatute ſpeaks 


of *©* ſubſtantial houſeholders,” it muſt be qualified according to 
the place for which the overſeers are appointed. Confiderable 
property in a ſmall village may be very inconſiderable in a large 
town; but if the diſtrict for which the overſeers are appointed 
be ſmall, large property is not an indiſpenſable qualification in 


the perſons to be appointed. The word“ ſubſtantial” in the 


a& does not mean wealthy or opulent; the legiſlature did not 
intend to ſay that, if there were no perſons of wealth or en 


0 Vide R. v. Inhabitants of Ronton Abbey, ante, 207. 
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1788, in a pariſh, there ſhould be no oyerſcers of the oF at all ih 
— chat pariſh. As therefore there were not any perſons in this 
The Kis diſtrict more ſubſtantial than the defendants, they are Sufficiently 

Pa. Jubflantial within the meaning of this act of parliament, - . For 

it is ſtated that one of the defendants occupies three or four 

hundred acres'of land, and the other two have ſome property of 

their own ; ſo that no danger is to be apprehended from their 

appointment, t the object of the act being anſwered by the ap- 
pointment of reſponſible perſons. 

; Leycefter, contra, in ſupport of the firſt objection, contended, 

| firſt, that a woman was not perſonally competent to diſcharge 

the duties of the office of overſeer of the poor ; ſecondly, neither 

could ſhe appoint a deputy ; but, thirdly, even if ſhe could, it 

does not follow that ſhe is compellable to ſerve the office by de- 

puty. Firſt, the queſtion of incompetency is not to be decided 

by the peculiar circumſtances of any particular diſtri& : but the 

_ queſtion is a general one; and to determine that the woman 

may ſerve the office of overſeer in this diſtrict will be to eſtabliſh 

the competency'of women to ſerve this office in every place in 

the kingdom. It is no anſwer to the objection of incompetency 

to ſay that females are included in the general terms in the 

aQ, ** ſubſtantial houſeholders”; for they equally comprehend 

ideots and lunatics. But it never could have been the intention 

of the legiſlature to compel women to ſerve the office of over- 

ſeer of the poor; for there are ſome parts of the duty of that 

office which are inconſiſtent with the decency of the ſex. It is 

„ the province of overſeers to make all enquiries relative to baſtards, 

and to carry the perſons charged before a magiſtrate for the 

purpoſe of obtaining an order of baſtardy, which, at a tender age 

may be prejudicial to the morals, and inconfiſtent with the 

decency, of females. Neither have they ſtrength of body, or 

knowledge, equal to the duties of the ſtation ; it is their duty 

to make aſſeſſments for the relief of the poor, to ſet: a value on 

property, to provide materials with which the poor are to be 

ſet to work, and to make enquiries, and take examinations, 

i relative to the ſettlement of the poor. And if a woman be in- 

competent to diſcharge theſe duties, which are neceſſarily in- 

cident to the office, it is to the prejudice of the parith that ſhe 

ſhould be appointed, ſince their buſineſs muſt be neglected. It 

has been ſaid that in point of fact there are ſeveral inſtances of 

women haying ſerved this office i in this county ; ; but no inſtance is 


* 
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Rated:in the caſe; and no determination has been cited to ſhew 1788. 
. qthe- validity of ſuch an appointment. But even admitting that ER 
two or three inſtances could be produced in which women had Th De 1 — 
ſerved the office, their acquieſcenee would not eſtabliſh the $TUBRs, 
liability of females to ſerve it. With reſpect to all the inſtances. 
in which women have ſerved other offices; no argument what- 
ever can be drawn from them to ſhew that a woman is com- 
petent to ſerve this. office, there not being the leaſt ſimilarity 
between the nature of the reſpective offices. As to the queen 
of England, it is ſufficient. to ſay that of all other ſtations there is 
not one perhaps which requires leſs perſonal exertion than this. 
And it was even doubted whether the regal office in this king- 

dom was hereditary in a female, in conſequence of which the 
ſtatute 1 M. A. 3. c. 2. was paſſed, purpoſely to declare that a 
female was capable of inheriting. The reaſon why a female 
may hold the office of conſtable of England is becauſe ſhe may 
may appoint a deputy (a): now that reaſon is an admiſſion that 
if ſhe could not appoint a deputy, ſhe could not hold the office. 
The ſame reaſon is given why Lady Ruſſel might hold the office | 
of the cuſtody of the caſtle of Dunnington, becauſe the office was 
granted to be exerciſed per /e vel deputatum ſuum, Cro. Fac. 18. 

So the offices of great chamberlain, marſhal, and champion of 
England, are hereditary ; they are granted to a man and his heirs. 
With reſpe&-to the inſtance of a commiſſioner of ſewers ; it is 
merely the opinion of Callis, for which he gives the abſurd reaſon, 
that Semiramis governed Syria. As to. the caſe of the ſexton (5), 
which is ſaid to be only a private office of truſt, to take care of 
the church, &c. and therefore a woman may ſerve it; it is alſo * 
faid there that if there were any thing to be done by the ſexton, 
not proper for a woman, it would be otherwiſe. With reſpect 
to the caſe of the conſtable, it is only the opinion of ſerjeant 
Hawkins, that a cuſtom to ſerve by rotation is good, becauſe he 
thought that a woman might procure a deputy ; now this ad- 
mits that ſhe cannot ſerve in perſon ; and if ſhe cannot ſerve by 

_ deputy, the cuſtom could not be ſupported. In anſwer to theſe 
caſes it is not neceſſary to conſider how far they are authorities 
to ſhew that in certain caſes a woman may appoint a deputy 

but for this part of the argument it is ſufficient if they prove 
he incom petency of females to ſerve. thoſe offices in r= 
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(4) Dy 285. e F Vis, Au. 159, 2 Str, 1114. 
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1788. fol (a). Wherever it is ſaid that a woman may hold any particular 
8 | — office, it ig either becauſe the office is miniſterial, or becauſe tho” , 
| | WO. The Kino party judicial it is hereditary, and then the may appoint a deputy. 
1 1 So a woman, who isa foreſter in fee, cannot execute the office 
herſelf ; but ſhe may appoint a deputy (5), the office being mini. 
ſterial (c). The incompeteney of women extends to a variety of 
caſes; they cannot ſerve on juries; vote for members of parliament 
(4) ; nor fit it parliament themſelves, Then as to this office in 
particular, the caſe in 16 Vin. Abr. 415. is decifive to ſhew that a 
woman is incompetent to ſerve it. There a woman was rejected 
as unfit, and Powell, J. ſaid “a woman cannot be an overſeer of 
4 | the poor : and there can be no cuſtom of the pariſh to appoint 
her, becauſe it is an office created by act of parliament.” And the 
authority of this caſe ſtands uncontradited. Secondly, An 
officer, who acts merely miniſterially, may appoint a deputy, but 
a judicial officer cannot (e); neither can a deputy be appointed 
where the office 1s (ſtrictly ſpeaking) neither miniſterial or ju- 
dicial, but an office of truſt and diſeretion; and the office of over- 
ſeer of the poor is of that deſcription. It is ſaid in Bro. Abr. 
tit. Deputie, pl. 9. tit. Graunt, pl. 108. —tit. Patent, pl. 66. 
and Sir V. Jones 113. that an office of truſt cannot be aſſigu- 
ed; neither can it be executed by deputy, unleſs power be ex- 
1 | preſsly given for that purpoſe, Co. Lit. ſ. 379. A ſteward can- 
| | not appoint a deputy, without power, 9 Co. 48. Nor the clerk 
of the papers, Freem. 429. The office of high conſtable of 
England is expreſly granted to be exerciſed by himſelf, or his 
ſufficient deputy //. And the offices of car] .marſhal, great 
chamberlain, and the champion of England, are hereditary; they 
are to the grantees and their heirs ; ſo that according to the terms 
of thoſe grants power is given to appoint a deputy. All the 
offices mentioned on the other fide (except one) are either mini- 
ſterial, or hereditary ; in both which caſes a deputy may be ap- 
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() In Colt and Another v. The Biſhop f | to a man utterly inſufficient, it is utterly 
Coventry and Litchfield, Hob. 148. Hobart | void; and though it be to him and his 
Ch. ]. ſaid, «a woman cannot be a paſtor + fron or to be exerciſed by his ſufficient 
by the law of God: and it is againſt the deputy, it mends,not the caſe ; but it mult 
law of the realm. For beneficium non datur | radically veſt in the firſt grantee, before it 
2 | ; : niſi propter officium ; and it is no reply that | can go in title of prociragens or depuration ' 
78 5 dee cure may be ſerved by a curate for them. | to any other.” s | 
For the queſtion is not how they can make | (5) 4 {nf 311. | | 
a curate, but how themſelves are capable.” | (e) 4 Inf. 293. 
And therefore in 5 E. 3, 4. Bro. Abr. Fa-] (d) 4 AH. 5. 
tents, 108. 9 E. 46. and 4&5 P. & M. 0 1 Ro. Reps 274. 225 
= 150. If an office " W be given Il. 128. Dy. 285. 3. 
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pointed. 
puty, if it be law, forms an exception to the general rule. But 
it is much to be doubted whether that has ever been ſolemnly 
determined. The caſe of Phrips v. Winchcombe (a) is the foun- 
dation of all the other caſes upon this point. There an action 
of falſe impriſonment was brought againſt a deputy conſtable, 


and it became a queſtion whether a confiable could appoint a 


deputy. It was adjourned over, and no judgment was given 
upon it afterwards (4); and the atgument ſeems to have proceed- 


in the argument in 1 Sid. 355., the court were not agreed 
whether a conſtable could or could not appoint a deputy. Ser- 
jeant Hawkins P. C. c. 10. J. 36. ſays, ** Inaſmuch as the 
office of conſtable is wholly miniſterial, and no way judicial, 
it ſeems that he may appoint a deputy to execute a warrant di- 
rected to him, when by reaſon of ſickneſs, abſence, or otherwiſe, 
he cannot do it himſelf. Vet I do not find it ſettled that a 
conſtable can make a deputy without ſome ſach ſpecial cauſe. 
| So in the caſe in Burr. 1259. it was not conſidered as a ſet- 
tled point that a conſtable could appoint a deputy to execute 


particular purpoſe then in queſtion, which was merely mini- 
ſterial, he might. And in the caſe of The King v. Clarke it 
was taken for granted without conſidering whether or no it had 
ever been decided. In Cra. Car. 389. where an attorney, who 
had been elected tythingman of Taunton under a cuſtom that 
every perſon ſhould be.conſtableor tithingman according to their 
ſeveral houſes, brought his writ of privilege to be diſcharged; 
4 the. court held the cuſtom bad; for then a woman being an 
< inhabitant in one of the houſes, it may come to her courſe 
«© to be conſtable, which the law will not permit. But, at all 
events, oven if it were eſtabliſhed that a conſtable could appoint 


And it would not follow that an overſeer of the poor could 


. (4); 3: Bulfr: 77 8 | (asT heard) by e beten hr ett, 

. (4) In the report of this ca@in Aer it ĩs Perceiving which way the court  ipclined in 
Ja" at the end of the caſe the whole court | their opinion, namely againſt the Plaintiſf. 
. agreed” herein in opinion in botk points a- In the report of the ſame caſe in Me. 845. it 


given, 'the'ſatne for this time being adjourn- | might appoint a deputy. 
| MO WO wotod again, but ended 


* | e 


The inſtance indeed of a conſtable” 8 appointing a de- 


ed on the ground of cuſtom. And though this caſe was cited 


all the duties of the office ; but the court thought that for the - 


a deputy, that ſingle inſtance would not outweigh all the others. 


aPPoint a * becauſe a conſtable might, for the latter _— 


gainſt the plaintiff, but no judgment was | is ſaid that the VEN OY Fn 
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is miniſterial, and the former an office of truſt and diſcretion ; 


fince he is to exerciſe a judgment on the propr iety of relieving 


the poor, to puniſh the idle, to make aſſeſſments, and to have the 
application of them. There is likewiſe another diſtinction be. 
tween the offices of conſtable and overſeer ; the former is a com- 
mon law officer, and his deputy may be ſworn in as principal : 

but an overſeer is created by virtue of an act of parliament, which 
gives no power to appoint a deputy. And if it were allowed to an 
overſeer to appoint a deputy, the ſtatute, which with great caution 
expreſsly requires ſubſtantial houſeholders to be appointed, would 


be evaded ; for the principal might then appoint a deputy, who 


may not perhaps be a ſubſtantial perſon. And though the prin- 
cipal in ſuch caſe might be held anſwerable for the money, that 


would not obviate the miſchiefs ariſing from an improper exerciſe 


of diſcretion. But excluſively of any inference which is to be 


drawn from this act of parliament, the legiſlature themſelves 


thought that an overſeer could not appoint a deputy; for it is 


enacted by 1 V. & M. c. 18. that diſſenters, who may be choſen 
overſeers, may appoint deputies. This proviſion of the ſtatute 
therefore was nugatory, if without it every overſeer could ap- 


point a deputy; and it is deciſive to ſhew that the legiſlature 


conſidered that this is the only inſtance in which an overſeer can 


appoint a deputy. Thirdly, It does not follow that, though a 
woman may appoint a deputy overſcer of the poor, ſhe herſelf 


ſhall be appointed the principal, and ſhall be compeliable to ap- 


point a deputy, 2 Inf. 34. If ſhe be competent to ſerve the 
office herſelf, it would be making her reſponſible for the acts of 


her deputy, when ſhe as principal is not liable to be placed in 


ſuch a tation of reſponſibility. In Stone's caſe (a) a writ of 
privilege was granted to exempt Stone from being reeve of the 
lord of the manor of Harrow, he being an attorney; and though 
it was there objected that he might execute the office by deputy, 
yet the court ſaid that was no anſwer, becauſe he was ref; ponſible 
for his deputy. So in Abdy's caſe (5), who was elected con- 
ſtable in Effex, under a cuſtom to ſerve by rotation, notwith- 
ſtanding he was an alderman of London, the court granted a writ 
of privilege ; and the ſame objection, that he might execute it by 


deputy, was over- ruled. A writ of privilege was alſo granted to 


the vicar of Dartford (e) againſt 9 5 the office of er 


i % 2 Lev. bd 8 (% Cre. Car, 585. 1 aw. 1197. Th. 
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10 dhe commiſſioners of ſewers; though it was inſiſted that it 
Vas an office which might be executed by deputy. All this 
doctride is recognized in 2 Hawk. P. C. c. 10. % 39. No caſe 
has been cited to ſhew that a per ſon is compellable to accept an 
office, merely becauſe he may appoint a deputy; in the inſtances 


Cited of the great chamberlain, earl marſhal, conſtable of Eng- 


land, and champion of England, who have the power of appoint- 
ing deputies, it is only ſaid that they may, not that they mult, 
appoint them. And there are profits and emoluments annexed 


to be able to appoint a deputy. But no argument can be drawn 
from any particular inſtances of offices of dignity, or which are 
lucrative, and where the principal is deſirous of appointing a de- 
puty, to ſhew that in other caſes where the office is not of that 
deſcription the principal ſhall be compelled to accept the office 
and appoint a deputy, he being incompetent to execute it in per- 
Jon. Now this is a burthenſome office, and therefore the au- 
thorities apply ſtronger in its favour : befides to compel an in- 
competent or privileged perſon to appoint a deputy, would be to 
deſtroy all privileges and exemptions whatever; and yet there are 
many cafes in which exemptions have been actually allowed. 
Secondly, The ſtatute 43 Eliz. requires that the perſons to be 


appointed overſeers of the poor ſhall be ſubſtantial houſeholders ; - 


and as they can only be appointed by virtue of this act, it muſt 
be ſtrictly purſued. In R. v. Sheringbrook (a), and R. v. Great 


Marlow (6), the orders were quaſhed becauſc it did not appear 


that the perſons appointed were ſubftantial houſcholders. In 
Ke. v. The Overſeers of Weobly (e), the order was quaſhed be- 
cauſe the perſons appointed were deſcribed to be principal in- 
Babitants inſtead of ſubſlantial houſebolders. Then if it be ne- 
ceſſary to ſtate it in the order, it is neceſſary to prove it, or at 
leaſt it ſhould not be negatived. Therefore even though ** ſub- 
« ſtantial” were a relative term, that will not affiſt the proſecutor 
in this caſe, becauſe it is expreſsly ſtated that theſe two men 
are poor perſons. It may perhaps be difficult to define what 


_ # ſubſtantial within this act; but it is ſufficient to ſay that in 


this caſe theſe perſons are ſtated not ro be ſubſtantial. And the 
office of overicer of the poor is of great im portance ; great 


dete . . l ee 
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to thoſe offices, which would make it deſirable to the principals 
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truſt is ; repuifed in him; . Gand the ſtatute —_— thas | 
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Ah J. now Jabienres Re opinion of the court. 
Three objections have been made; iſt, To the form of the 


appointment of overſeers, it being made on the-6th of October, 


by which the overſeers are appointed for one whole year from 
the date thereof. 2dly, That one of the perſons appointed was 
2 woman, who, as ſuch, could not legally be appointed to ſuch 
an office. / 39ly, That the other two were not /ubftantial houſe- 
holders, and therefore could not legally be appointed. As to the 
firſt objection, it was diſpoſed of in the courſe of the argument; 
it being determined in the caſe of The King v. Sparrow, Bot. 11. 
that ſuch appointment is good. As to the ſecond objection, we 
think that the circumſtance of one of the perſons appointed be- 
ing a woman does not vitiate the appointment. The only qua- 
Ilifcation required by 43 Elig. is that they ſhall be ubftantial 


houſeholders ; it has no reference to ſex, The only queſtion 
- then is, whether there is any thing in the nature of the office 


that ſhould make women incompetent; and we think there is 
not. There ate many inſtances where,” in offices of a higher 
nature, they are held not be diſqualified ;- as in the caſe of the 
office of high chamberlain, bigh conſtable, and marſhal; and 
that of a common conſtable, Which is both an office of truſt, 
and likewiſe, in a degree, judicial. So 1a the caſe of the office 
of ſextan. As to the caſe in Vin. tit. Poor, 415, that is no 
concluſive authority. It is to be colleded from the. caſe that 


there were other perſons in the pariſh. proper to ſerve; and if ſo, 
the court held the juſtices had not acted improperly in refuſing 


to approve of a Woman; where there ate a ſufficient number of 
men qualified to ſerve the office, they are certainly more proper; 
but that is, not the caſe here; and therefore, if there is no abſo- 
lute incapacity, it is proper. in this iaſtance from the neceſſity of 
the caſe. And there is no danget of making it a general prac- 


| tice, for as the, juſtices are inveſted with a diſcretionary. power 


of appcobation, it is not likely that they will approve, of ſuch an 
appointment when there, are othet proper objects. As to the 
third objeQion, with reſ] pet ta the other t perſons, appointed. 
we think there i is no foundation for it in this inſtance. - The 


word ſubſtantial is a relative term. If there were a great many 


Mat farmers, there the mien: of a * might 
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| be. improper ; but here there were no other perſons to ſerve. 
They are both houſcholders with ſome land annexed to their 
houſes, and one of them a proprietor. No better per ſons can 
be had than the place affords; and the want of them is no reaſon 
why the poor ſhould not be provided for. Therefore we are all 
of opinion that the appointment ought. to be Ces and the 
order of * confirmed. e CVE UTC 
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HI 8 aRtion was 10 beonght ind one of Pg libs 
T of a ſhip from Legborn to London, with liberty to touch at 
Nice; and tried under a conſolidation rule ; and at the trial before 
Buller, J. at the Sittings after laſt Term at Guilaball, the jury 
found a verdict of 62 1. 19s. which, together with 17/. 10s. 
paid into court by the defendant, they calculated as the average 
loſs; per cent. which the plaintiff was entitled to under the cir- 
cumſtances of the caſe. On a motion for a new trial, Buller, J. 
reported the facts to be, that the ſhip inſured met with an acci- 
dent in the courſe of her voyage from Leghorn to London, and 
was obliged 1 to put into Nice to repair. Advice thereof was 
tranſmitted to the owner (the plaintiff) and that it was neceſſary 
to unload the veſſel, and that a conſiderable expence muſt be in- 
curred. This account was communicated by him to the under- 
writers, at the ſame time that he ex preſſed his deſire to abandon : 
an altercation aroſe between them upon this ſubject; he being 
defirous of abandoning altogether, and they inſiſting upon the 
veſſel's being repaired, and telling him to pay the tradeſmens' 
bills. He conſented at laſt, however, that the repairs ſhould be 

done, but "refuſed to advance any money; in conſequence of 
which, it became neceſſary to take up a large ſum on a bottomry 
bond, which was accordingly done. Before the repairs were 
begun the crew were diſcharged, and ſeveral of them afterwards 
hired at different times at ſo much per diem to aſſiſt in the work. 
The ſhip was. refitted, and reſumed her voyage, and gained 
| freight afterwards. When ſhe arrived at her port of diſcharge, 
application was made to the underwriters to take up the reſpon- 
dentis bond, which they refuſed to do; and therefore the veſſel 
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Where re- 
pairs are or- 
dered by the 
underwriters, 
for the pay- 
ment of 
which a bot- 
tomry bond 
is given, and 
they refuſe to 
pay it on the 
arrival of the 
ſhip, in con- 
ſequence of 
which the 
ſhip is ſold, 
they are lia- 
ble for all the 
damage 
which ac- 
crues to the 


owner in con- 
ſequence of 


that refuſal. 
Where a ſhip 
has been re. 
paired, the 
underwriters 
are not enti- 
tled to the 
uſual deduc- * 
tio of one 
third, new 
for old, un- 
leſs the hip 
has been put 
into the free 
poſſeſſion of 
the owner 
again. 
Where A 454 
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ing and unloading the cargo, and n care of it, and the * and reef the workmen 
d tor the Hl oro become general average. 
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entitled to abandon, yet if truth he had not abandoned. 
conſidering it only as an average loſs, the queſtion was, whether 
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was obliged to be ſold in order to ſatisfy that debt; . the 
never was in the free poſſeſſion of the plaintiff again. The 
amount of the reſpondentia bond, together with the intereſt due, 
was 678 J. and the ſhip fold for 600 guineas. Under theſe cir. 


cumſtances, Bujler, J. ſtated that it had been agreedd at the trial, 
and he had fo ſtated it to the jury, that there had not been a 


total loſs at Nice; for though the plaintiff had offered ind was 
Then 


the underwriters ſhould be liable for- the full amount of the in- 
ſurance. The bottomry bond was only 600 J. but the ſhip never 
came free into the plaintiff's hands; for in conſequence of the 


_ refuſal of the underwriters to diſcharge it, ſhe was obliged to be 
fold. He thought that as for all the ſabſequent injury which 


had accrued to the plaintiff in conſequence of. that" refuſal, and 


by which the plaintiff was damniffed' to the whole amount of 


the inſurance, the underwriters were liable, becauſe it was theit 


own fault in not taking up the bond for the expences of thoſe 
repairs which had been incurred by their own exprefs directions. 


Then the only remaining queſtion, was, how the average ſhould 
be calculated. As to that, he fajd that four or five different 


methods had been delivered in to him, which were then in 


court; one of theſe was a paper defivered in by the defendant, 


n which he ſhould at once lay out of the queſtion ; for in 


that, one third of the ſum charged for repairs was taken off, 


which was the uſual ſum allowed in reſpect of new wor | for old. 


Now this was never allowed unleſs the ſhip got into the poſſeſ- 


ion of the owner again; for the ufage in that caſe was founded 


upon the idea that the owner got the ſhip the better for the re- 
pairs; therefore that rule did not apply in this caſe. As to ano- 


ther article reſpecting freight; there is no doubt but that the 


freight muſt contribute to the general average. 

The grounds on which. the rule had been obtained were, that 
in the account of the charges and expences incurred at Nice, 
and for which the bottomry bond had been given, there were 
many articles for which the underwriters on the hip were not 


| liable, ſuch as the charges for. wages and proviſions, ſhipping 
| and unſhipping the cargo, warehouſe room, taking care of the 


cargo, &c. ; that beſides, at the time of the accident there was 


above 300 J. due for freight, | no part of which was applied to 


8 5 2 theſe 


. = 
1 


— 
1 


2 
N 


IN 115 Fader. khr Ein 6f 7 Ge nt.” 


: 


4heſs-purpoles, Which would have operſeded the neceffty of 1 
taking vp ſo large a ſum on reſpondentia, And again, that no —— 
allowance had been made for thirds in the repairs, which the Da * | 
underwriters were entitled to by the uſage of trade, And alſo M 


upon an affidavit that the amount of the goods had been under- 


valued; | 
Erſkine, Mingay, abd 3 Balkoin, towed cauſe agdinſt the Hate: 


There is no doubt but the plaintiff was entitled to abandon at \ 


. Nice, upon the principle laid down by Lord Mansfield, in Ha- 
milton v. Mendez (a). For the underwriters refuſed to advance 
any money for the repairs which they inſiſted ſhould be made. 
The plaintiff however waved that right, and complied with their 
requiſitions to repair; and the neceſſary expences were defrayed 
by raiſing money on a reſpondentia bond. Theſe charges then 
muſt be conſidered as having been incurred by the orders of the 
underwtiters ; they made themſelves therefore liable, for them. 
But when the ſhip came home, and the bond was tendered for 
payment, they refuſed to advance the money ; in conſequence of 
which, ſhe was obliged to be ſold for the benefit of the bond- 
holders, and nothing ever came into the plaintiff's hands. By 
theſe means he has ſuffered a loſs to the full amount of the in- 
ſurance, which the defendants are liable to make good, inaſ- 


much as it happened in conſequence of their own act in not diſ- 


charging that bond debt which they ſubjectẽd themſelves to 
when they directed the repairs to be made. By the ſame reaſon 
they were alſo liable to pay the charge for intereſt. And as to 
the objection that the underwriters were not liable to pay more 
ol the debt than had been incurred in the repairs of the Sig 
alone, ſuppoſing it to have any weight, it is anſwered by ſaying 
that they did not offer to diſcharge any part of the demand, for 
which by their own account they were liable. But befides; it 
will appear that in calculating the average the Jury have given 
the plaintiff leſs by 10 per cent. than he is entitled to; for they 
have given the defendants credit for the freight which the 
plaintiff has received, and which they certainly are not entitled 
to. The defendants were not the inſurers of the freight, It is. 
well known that that is a diſtin& object of inſurance. The ſhip 
is frequently inſured by one, the freight by another. Here the 
plaintiffs ſtanding Bis own inſorer for the freight cannot vary 
the caſt.” Suppoſe” the owner. of 4 My which Ip chartered 
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zan and there is an 0 1005, the underwriter could not 
debit the owner in reſpect of the freight, for the perſon fo whotn 
the ſhip is chartered would alone be entitled to that. This charge 
not deducted would have entitled the plaintiff to 10 per cent. 
more than the jury haye given him, The only deductions which 


the underwriters are entitled to are certain expences which were 


incurred at Nice, and which become general average, and conſe- 
quently they are only liable for their proportion. Allowing 
then the defendants to deduct the general average on the freight, 
and on the goods, ſtill the plaintiff would, in ſtrictneſs, be en- 


titled to 10 per cent. more than the verdict gives him. This 


* ; 
will more than counterbalance any trifling errors in the account; 
the principal of which in the paper delivered in is that the goods 
have been undervalued, and conſequently the general average 


would amount to more than 18 allowed ; now even taking it on 


the defendant's ſtatement, it only makes a difference of 21. 105. 
per tent. Another objection made is, that they have not been 


allowed the third for repairs. But at is a deciſive anſwer to ſay 


that the ſhip never came free to the plaintiff s hands, and con- 


ſequently he never had the benefit of them, which 1 is the only 


ground on which the uſage ſtands. The only remaining objec- 
tion is as to the extraordinary wages to the men during the time 


the ſhip was repairing for working. thereon. Now it is ſaid that 


theſe perſons were moſtly the hip” s crew, who were bound to 
contribute their aſſiſtance to the repairs, without any ſuch extra- 


ordinary allowance. But the fact is otherwiſe: At the time 


the repairs were going on many of the perſons indeed who had 
ſerved on board the ſhip were hired, but it was in the ca- 
pacity of labourers and not of ſailors ; for the crew had been all 
diſcharged on the arrival of the ſhip at Nice. 


Bearcroft, and Law, contra, after noticing that, this cauſe 


having been tried under a conſolidation rule, the court would of 
courſe grant a new trial, unleſs the verdict appeared in every 
point of view perfectly ſatisfactory to them, ſaid there are three 

queſtions ; iſt. What was the particular average or loſs on the 
oi. '2dly. What was the general average which falls on ſhip 
goods and freight, in their ſeveral proportions, according to the 
value of each. 2dly. What thoſe expences amount to which 


muſt be berne by the underwriters on the ſhip. iſt. There were 


many articles i in the account 01 on which the verdi& was given, with 
which the defendant, as an underwriter on the ſhip, had no 


1 5 . __ concern, 
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concern, Two of tha principal of thats are wages and: provi= 1788, 
ions. Theſe, it is ſaid, ought to be conſidered as particular  Y 


average on the ſhip, becauſe they were expended for the uſe of Pa Cosra 
the workmen who were employed in repairing her. But many 744 
of thoſe were men belongipg- to the ſhip's company, and. appear 
to be ſuch on the log-book, who were bound by law to contri-: 
bute their aſſiſtance to the repairs without any extraordinary al- 
lowance; and ſome of theſe. expences were incurred before the 
} cargo was diſcharged. Now the owners were bound to defray 
all expences of that ſort; an underwriter on the ſhip. has no 
concern with wages or proviſions (a); he only inſures-the body 
of the ſhip with the tackle and furniture. There are ſeveral 
ſmaller articles brought into the account of particular average on 
the ſhip which do not belong to it. Pilotage is only a general 
average expence; and the charges of cooperage and warehoule- 
rent for the goods are not even ſubjects of general, much leſs of 
particular, average on the ſhip. And as to the item of ſails, un- 
| leſs it had appeared that they were ſplit or cut by any of the 
| perils of the ſea, theſe underwriters are not liable ; for they are | : 
not to make good wear and tear loſs... Then it is objected - that, Wt! 
even ſuppoſing that the underwriters were not liable for 
theſe articles, yet that the defendant did not tender his propor- 
tion of the reſþondentia bond. But the defendant could not 
be bound by law to make a tender of that which he had no 
means of aſcertaining the amount of at the time; and no 
demand was proved on this defendant. Befides theſe objec- 
tions to the account, the underwriters are alſo entitled to al- 
lowances which have not been made to them. The princi- 
pal of theſe is the one third for repairs, new for old. The uſage 
in that caſe has been truly ſtated to be founded on the advantage 
derived to the owner. © To which it is objected here that the 
owner did not retain: poſſeſſion of the ſhip, and therefore did not 
reap any ſuch advantage, But ſtill he has had-the benefit of 
them, if the ſhip ſold for more on account of thoſe repairs, 
"which it mult have done. But at any rate, whether or not the 
deſendant was entitled to this allowance was a queſtion for the 
jury, as it depended upon a uſage. As to the freight, the under- 
writers are clearly entitled to it; for if they are to anſwer as for 
a total loſs in the event, they are alſo entitled to the uſual ad- 
7e and in ſuch caſes the underwriter is. ſubſtiiuted i in 
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the . of the aſſured other wife this would be a total toſs 
without benefit of ſalvage. Upon the whole, if the court are of 
opinion with the defendant on the two ' principal points, as Ws - 
the one third-for repairs, and the wages and proviftons, then the 
defendant will have paid into court more than ſufficient to cover 
the phintif”" $ demand, aud therefore he is Ree to a new. 
An. | 
-A$HHURST, J.=—This vin having been tried under a oſs 
ligation rule, if the court entertained any doubt of the propriety 
of the verdict, they would grant a new trial, But I find no- 
reaſon for thinking that the jury have given too much in the 
manner in which they have eſtimated the plaintiff's Joſs. They 
have found that he is entitled under all the circumftances to re- 
ceive the whole value of the ſhip. I do not take it under the 
technical term of Zota/ loſt. The queſtion then turns on a mat- 
ter of calculation, how much the defendant is bound to con- 
tribute. 1ſt. As to the freight claimed by the defendant; 
he was the inſurer of the ſhip, and not of the freight ; and 
therefotę there is no ground for making à reduction of the freight 
before the ſhip got to Nice. At that period the plaiotiff might 
have abandoned if he pleaſed ; for the ſhip was then in a ſitua- 
tion not worth repairing, and that was notified to the under». 
writers; but he did not abandan as he might have done; and 
upon their infiſting that the vefſe] ſhould be repaired, he under- 
took the management of it; but that was at the riſk of the-un+ 
derwriters. The plaintiff had declared that he would not ad- 
vance any money; and therefore the captain was obliged to raiſe 
money on bypothecation. The ſhip was put into the beſt repair 
ſhe was capable of, and afterwards proceeded to London. On 
her arrival the bond was tendered for payment to the under- 
writers, but they refuſed to diſcharge it; in conſequence f 
which the ſhip was obliged to be ſold; and that put the 
owner into the ſame ſituation as if he had originally abandoned 
at Nice, and made it a total loſs.- And now the underwriters 
contend that they are entitled to the allowance of one third for 
the repairs. That indeed is the rule where à ſhip is repaired, 
and delivered over to the owner again for his benefit; in ſuck 
caſes it is right that ſuch an allowance ſhould be made, upon the 
ground which has been ftated, that the owner is pyt in a better | 
Gtuation'than he was before, by having new work of old. But 


here, zen deen put into free e again 
of 
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5 the thip; and that through the default of the underwriters, he. 
cannot be ſaid to haye had any benefit from the repairs, and 
therefore be is not bound to make that allowance. As to the 


charge for the ſailor's work, had they remained as ſuch on board 


the thip, it would be fair that a deduction ſhould be made; but 
it appears that the crew were diſcharged immediately on the 
ſhip's coming into port. And there is no reaſon why they ſhould 
nat afterwards be employed as labourers in making the repairs 
as. well as any others, They did not work as ſailors, but as 
common workmen; and therefore the plaintiff was entitled 
to make that charge. As to the ſails, it does not appear in what 


fituation they were; and no objection was made at the trial. The 


cooperage indeed may be a diſputable article, but the charge is 
very trifling; and indeed it appears that the jury, fo far from giv- 
ing more than they ought, have given leſs than the plaintiff was 
entitled to by 19 per cent. which may be ſet off againſt the article 
reſpecting the cooperage; and then I 4 not think that the jury 
have given too much. : 

BULLER, J.— The en Is is „ the jury have given 
too much. That depends on what the opinion .of the court is 
upon the operation of the reſpondentia bond in this caſe, That 
is the ſubſtantial point, and it is a new one. When the accident 
happened, the plaintiff communicated the circumſtances to the 
underwriters ; he laid an account before them of the ſituation of 
_ thing, and expreſſed a deſire to abandon. They objected 


19 11 they ſaid let the veſſel be repaired; and we will pay the 


tradeſmens bills; the plaintiff refuſed to advance any money, 
but relinquiſhed, at their deſire, his intention of abandoning. 
On this evidence I have no difficulty in giving it as my opinion 


. that the repairs were undertaken at the riſk of the underwriters, 


and they were anſwerable for all ſubſequent loſſes. The ſhip 
was repaired, and the neceſſary expences defrayed by raifing 
money on a reſpondentia bond. Then the ſhip never was in 
the free poſſeſſion of the plaintiff from that time: the came 


home ſubject to that onus; If the underwriters had diſcharged 
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it, and thereby teſtored the veſſel to the owner, they might then * 


have demanded: the uſual allowance of one third, new for old. 


was obliged to be ſold, and therefore through their neglect there 
has been in effect a total loſs to the plaintiff. Conſidering the ſhip 
| they as loſt through their _ the deductions which they claim 
'4 | out 


But they refuſed: to do ſo; in conſequence of which. the ſhip | 
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out i the expences icurtel at Nice for general average muſt be 


proved by them. There was 10 proportion agreed on at the 
time they directed the repairs. They were bound, in the firſt, 


- 


- inſtance, to pay the whole amount of the bond. This 


is not like the caſe put of a total loſs © without benefit of 


ſalvage, for the plaintiff. agrees to allow that. Nor'is it like the 
caſe where there is an election i in the party to abandon or not, 


where that election muſt be made either one way or'the other; 


for here, by the conſent of the underwriters, the plaintiff has 
ſteered” a middle courſe. They pointed out to him what he 
ſhould do, and they muſt abide by the conſequences of their in- 
terference. As to its not appearing that any ſpecific demand 
was made po the defendant far his ſhare, it would be mon- 
ſtrous to require that the particular proportion of each individual 


ſhould be ſeparately! demanded, - when they are all acting as * 
body: a demand upon * of them with that view was lufft- 


cient. 


Then the caſe is reduced to 'a mere Wien of Auge 
iſt. As to the one third for repairs, I have already given it as 
my opinion, that the underwriters were not entitled to it, be- 
cauſe the plaintiff never had the ſhip again. 2dly..As ta the 
wages and proviſions-; this is not- like the caſe where a (hi i 18 
detained by an embargo, where the court have ſaid that the ex- 
pence ſhall fall on the owner only, and the freight muſt bear it; 
but this is a queſtion of general average, the ſhip having been 
obliged to go into port for the general benefit of the whole con- 
cern. A paſſage from Beawes is mentioned in Park 143, ſhew- 
ing the law n foreign countries upon this ſubject; that when a 
ſhip-is forced by a ſtorm to enter into a port to repair the damage 


ſhe has ſuffered, if. ſhe cannot continue her | voyage without 


an apparent riſk of being loſt, in ſuch caſe the wages and 
victuals of the crew are brought into an average ftom the day 
it was reſolved to ſeek a port to. refit the veſſel to the day of her 
departing from it, with all the charges; of loading. unloading, 
anchorage, pilotage, and every other; expence incurred. by this 
neceſſity. But 1, do not know that this point has ever been 
ſettled in England: there is one caſe mentioned in the ſame 
book (a), where Lord Mansfield ſeemed do approve of this rule: 


but it is not neceſſary to determine that point now for it ap- 
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IN THE TWENTY-EIGHTH YEAR OF GEORGE iii. 
pears that the crew had been all diſcharged, and theſe men were 
only employed as common workmen, As to the difference in 
the value of the goods as it is now ſtated, that only makes a 
difference of two and an half per cent. which is not a ſufficient 
ground for a bew trial, inaſmuch as it appears that the verdict 
1 been taken for 10 per cent. leſs than the plaintiff is entitled 
On the whole I am of opinion that this rule ſhould be diſ- 
y rel, 18. becauſe, under the interference and directions of 


the underwriters, and their ſubſequent conduct in refuſing 


to pay the bottomry bond, they are liable for all the damage 
which has happened to the plaintiff; and 2dly. becauſe this is 
a queſtion of general average, and the ſhip goods and freight 
ſhould all contribute their ſeveral proportions. 
: Gros, J. was of the ſame 1 8 on all the points. 
7 - Rule diſcharged. 


REVELL and Others againſt JoDrE LL 


N iſſue was directed under an incloſure act, 26 Geo. 3. 
c. 57 (a). to try whether the allotments made to copy- 
holders, in reſpect of their copyholds, on two commons cal- 

led Be/perward and Chevinward, were freehold or copyhold. 
The cauſe was tried at the laſt Summer aſſizes for Warwickſhire, 
when a verdict was taken for the plaintiffs by conſeat, the parties 
intending to take the opinion of this court upon a. motion for a 
new trial: but by the direction of the court the facts were put 
into the form of a (ſpecial caſe ; which ſtated the act of parlia- 
ment, reciting that diſputes had ariſen between the defendant, as 
lord of the manors of Daſield & Belper, in the county of Derby, 
wh re the commons in queſton lie, and the plaintiffs, copyhold- 
ers of the ſaid manors, reſpecting the tenure under which the 
incloſed lands would be holden by them, and directing the queſ- 
tion to be tried in a feigned iſſue. The caſe alſo ſtated that on 
the 25th September 1629. 4 Car. 1. the king granted. to Ed- 
ward Titchfield.and Others, and their heirs, &c. the manors of 
Duffield and Belper with all their rights, &c. except [inter alia] 

always and altogether reſerved unto the king, his heirs, and ſuc» 
n al and. ſingular foreſts, and chaſes, and all parks, &c. Un- 


C3141 


41 5 
1788. 


Et 


Da CosTa 


againjt 
Naw HAM. 


Friday, 
April 25th. 


By a grant 
of a manor 
with an ex- 
ce ption of 
the waſtes, 
they are 
thereby ſe- 
vered from 
the manor, 
though the 
copyholders 
continue to 
have a right 
of common 
thereon by 
immemorial 
cuſtom. And 
after a grant 
of the ſoil of 
thoſe waſtes 
to truſtees 
for the uſe 
of the copy- 
holders in 
free-ſocage, 
the lands 
when incloſed 
will be free- 
hold and not 
copyhold. 

A copyhold 
cannot be 
created by 


[LL - aperation of law, but muſt have been demiſed or demiſeable by copy time out of mind. 
| (a) Private Act. | 
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CASES IN EAST EA TERM 
der thoſe grantees the defendant is well entitled to the ahove- 


PIE mentioned manors. In the 6th of Car. 1. an information was 
N filed by the attorney general in the duchy court of Lancaſter 
„aal ꝛgainſt the Earl of Newcaftle and Others, ſtating that the king 


was ſeiſed of the foreſt. or chaſe of Duffeld of which theſe 
wards were part, and was deſirous to approve, but that the de- 


fendants claimed ſame eſtate or common therein : The defen- 


dants in their anſwers admitted the king's ſeiſin of the land, and 
diſclaimed all intereſt therein but rights of common as appen- 
dant or appurtenant to their copyholds in the manoss of Dufie/d 


| and Belper, for all cattle, &c. levant and couchant ; and that 


theſe wards had been parcel of the manor of Duffeld till the 


time of the grant abovementioned. On the 27th March, 6 Car. 1. 


a commiſhon iflued to treat with the defendants in that infor- 
mation, and it was mutually agreed that the king ſhould have 
one third part of thoſe wards in ſeveralty, and the commoners 
the other two third parts. In conſequence of which, on 21ſt 
November, 9 Car. 1. a decree was made in the ſaid cauſe, re- 
citing the information, and commiſſion, &c.; And it was de- 


creed that the king ſhould have one third part of the ſaid wards 


diſcharged of all rights of common, &c. and that the commoners, 
in lieu of their common which they had formerly enjoyed 
upon the whole of the ſaid wards, ſhould have, hold, and enjoy, 
for ever the other two parts of the ſaid wards to them and their 
heirs ; and all cottages and buildings upon the ſame, together 
with the ſoil of all the highways leading through the ſame; ' 
leaving free paſſage, Cc. at and under certain: yearly fee farm 
rents, therein expreſſed; and that his majeſty: ſnhould not from 


thenceforth have or claim anyſright, title, or intereſt; to the ſaid 


two parts of the ſaid wards, ſaving ſuch- rents. And it was fur- 
ther decreed that the ſoil of the ſaid: two parts of each ſeveral 
ward ſhould: be granted with all convenient ſpeed to 70h Of: 
borne and Others, Cc. and their heirs, for tbe uſe and benefit of 
rhe ſuid commoners, and their heirs, in fee farm and jree- focage; 
as of his majeſty's manor of Enfielt, in the county of Miduliſex: 
And; reciting likewiſe that the King had'fignifted his deGgn- to 
his chancellor to grant to Edward Sydenham; elq; his third part 
of the ſaid wards in fee farm, it was further decreed that vpon 
ſuch grant there ſhould be paid the reſerved rent: of 40's: in the 
proportion therein ſpecified: Accordingly on thie 2d September, 
10 Car. 1. Fhe-kingby:letters patent granted the ſaid two parts 
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$2 & 23 Car.#, a private act was paſſed; entitled an ad for ſet- 
ching an agreement between Sir Niam Smith, #hd Sir T hornet 
Sole, and German Poli and others, whieh; after recitivg that 
Sit William Smut and Sir Thomas Hbobe were ſeiſed in mofeties 
in fee ſimple of 13 50 acres in theſe witds, being parceł of the 
manor of Duffield, &c. and that certain copyholders and free- 


hotders Having right of common, &c. a decree Hat puffed [as 


before] and reciting that difputes had arifen — the faid 
Sir William Smith, Jobn Fell, from whom Sir Thomas Hooke 
claimed, German Pole and other commoners, concerning the 
fid commonage, and that the decree made in the duchy court 
was confirmed about 16th Jah 1666, but the faid German 
Pole and ſome others of the commoners not being (atisfied, &c, 
for further and final ſatisfaction Sir Millium Smith and Sir Tho- 
mat Hooke had conveyed one fifth part of the 13 50 acres to Ger- 
ian Pole and others in truſt for the commoners, and by them 
quietly enjoyed ever ſinoe, confirmed the faid decree and the 
conveyance of the fifth part to the uſe of the commoners; and 
enacted. that the reſt of the lands as they were ſet out and held 
in ſeveralty by the ſaid Smith and Hoke ſhould be held by them 
free from all right of common. - But there is a ſaving in the 
act of the rights of all perſons: not privy to the agreement, It 


right of common of the freeholders and copyholders within the 
manors of Duffield and Beiper on theſe two wards was eſtabliſſied 
by a decree in the duchy court in 20 Elia. and that the copy- 
holders: have immemorially enjoyed and ſtill have ſuch right. 
As to the reſpective acts of ownerſhip, the plaintiffs: proved a 
ſeries of receipts for a centuty paſt of coal pit rents, and cottage 
rents, and rents for encroachments on theſe wards, which were 
applied to the poor rates; and that perſons had from time to 


time been put by them into the vacant cottages on the commons. 


On the other hand the defendant gave in evidence various pre- 
ſentments and orders at the court leet and court baron reſpecting: 
naſances; encroachments, Cc. on theſe wards from 1629 down 
to 1726. Two or three cottage rents received ſince 17543" and' 
waifs and eſtrays taken as far back as 1749. 6. 
On a former day! in this term this caſe was argued by, i# 
- Glarke for the plaintiffs, who premiſed that the effect of the 
evidence; reſpecting the different: acts of ownerſhip ought to have 


been ſound as a fact by the jury, and not to have been ſet forth 
in 


40 the truſtees and their heirs as had been decreed. Id 167 


was admitted between the parties in the preſent cauſe, that the: 
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es detail: and that the queſtion ought to have. been leg. to 


them, whether the enjoyment of theſe wards; by the .commoners. 
had not been uniformly conſiſtent with the grant of them in 


weight of the evidence as it appeared was ſtrongly in favor of 
the: plaintiffs. The continual receipt of coal rents, cottage rents, 
and encroachment rents, from the time of paſſing the confitming 
act of Car. 2. to the preſent is the ſtrongeſt evidence of the oner- 
ſhip of ſoil which can be given. And it is by no means anſwered 
by the evidence given by the defendant; for notwithſtanding the 
number of orders proved by him in the courts, it does not appear 
that they were obeyed in any one inſtance, or that any attempt 
had ever been made to enforce them. Where orders made, 
and unobeyed, are nct attempted to be enforced, it is the ſtrong- 
eſt proof that the perſon had no right to make them. And 
the evidence of the receipt of cottage rents by the lord is ſo 
triffling and ſo. modern, when compared with that on the pact 
of the plaintiffs, that it can have no weight. The evidence too 
of taking eſtrays is very weak; but even if it had been much 
ſtronger, it proves nothing as to the ownerſhip of the ſoil. The 
evidence of ownerſhip therefore is all on one ſide. As to the ad- 
miſſion which has crept into the caſe: that the commoners have 
ſtill a right of common on the wards, it is an admiſhior of law, 
and ought not to have been ſtated, For when it appears that a 
grant of the ſoil was made to them, the court muſt ſay that the 
right of common was merged, and that thoſe, who before were 
only commoners, did then become owners of the foil itſelf. 
This appears from 4 Co. 38. a. It is not neceflary to decide in this 
caſe upon the general queſtion, whether, on an encloſure of the 
lord's waſte, the allotments of the copyholders would be copy- 
hold or freehold. For enough is ſhewn upon this caſe to en- 
title the plaintiffs to judgement without entring into ſuch a diſ- 
cuſſion. It appears that, previous to the grant of Car. 1. to 
the anceſtors of the defendant, the crown was poſſeſſed of the 
manors of Duffe/d and Belper, including the wards in queſtion, 
upon which the frecholders and copybolders of thoſe manors 
had acquired a right of common: and it is not unlikely that, 
being the demeſne lands of the crown, thoſe wards wete before 
that time parcel of the manor of Duſield. But admitting that 
they were, they were effectually ſevered thereftom by the ex- 
* in the gtant of thoſe manors to the defendant's an- 

12911 64 on bar Ki $0) | ceſtors 


any 
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ceſtors, and can never be. united again, Co. Lit. 324. 6. g. a. 
If the lord make a gift in tail, or leaſe for life, of the whole 

manor excepting Blackacre, parcel of the demeſnes of the manor, 
and after, be granteth away his manor, Black-acre ſhall not paſs, 
becauſe during the eſtate tail. or leaſe for life it is ſevered from 


the manor. 
make a feoffment in fee of a manor, excepting an acre or an houſe, 


and the feoffee afterwards purchaſe the acre or the houle, neither 


ſhall be parcel of the manor again. So where an advowſon has 
been once ſevered. In the caſe of Lemon v. Blackwell (a), Holt, 
arguendo, ſays that, if one grant away any part of the demeſne in 
fee, though but for an inſtant, it is ſevered from the manor, and 
can never be part of it again. And again in Sep. Touch. 75. 
If a manor be granted, excepting an acre thereof, that acre is 
thereby, in judgment of law, ſevered from the manor. Now when 
the wards were thus ſevered from the manor, whatever might 
have been their tenure before, they could no longer be demiſable 
by copy of court roll; for which the caſe of Lee and Boorhby (5) 
is in point, There it was held that if a copybold be at any time 
ſevered from the manor, it can never afterwards be demiſed by 
copy. Therefore ſuppoſing that theſe wards were, previous to 
the grant of the manor by Car. 1., of a copyhold tenure [which 
as being the lord's demeſnes they could not be, ] yet they became 
enfranchiſed by the exception in the grant, and could never be 
demiſed as copyhold afterwards, There is another inſuperable 
objection to conſidering theſe wards as copyhold after that 
grant; for that would be to make the king a copyholder to bis 
own grantee of the manor, the king baviog reſerved the wards 
in his own poſſeſſion. If they were freehold at that time they 
muſt have continued ſo; for, as laid down in Co. Cop. Je 31. 
the king could not afterwards have granted them by copy. 
Another reaſon why theſe wards could not be copyhold is, that 
in all copyhold eſtates the lord has the frrehold; but it is clear 
ihat the grantees of the manors of Duffie/d and Belper never had 
the frechold of theſe wards in them. The very title the defend- 
ant ſets up to the manors ſhews that he has no title to the wards. 
Next as to the general queſtion ; even ſuppoſing theſe wards were 
part of the waſte belonging to the lords of Duffie/d and Belper 
before the act for incloſing paſſed, ſtill they are now held by the 
plaintiffs as frechold and not by copy. It is well known, and 
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the court will take notice, that by the practice of parliament no 


bill for the incloſure of the lord's waſte is permitted to -paſy 
without his conſent, which muſt now be taken for granted. 


Adds of parliament of this fort are in the nature of a conveyance 


of a certain portion of the ſoil! to thoſe who before had merely 
a right of common, in lieu of their eommon; and the lord whoſe 
ſoil. it was, by conſenting to the act, has done the ſame as if he 
had by any ſpecific deed granted the ſoil to the commoners, Then 
the queſtion will be, what eſtate was conveyed to the common- 


ers? The act did not ſay it ſhould* be copyhold, or under what 


tenure it ſhould be held. Therefore it muſt be taken to be ſuch 
an eſtate as the owner, namely the lord, could convey. Now: it- 
is clear that the lord's eflate in his waſte could not be copyhold ; 
for he could not be a copyholder of his own manor ; he could' 
not therefore grant it as copyhold ; for according to all the au- 
thorities, Co. Litt. 58. 1 Leon. 56. 1 Black. Com. 97. and 
various others, 2 new copyhold cannot he created at this day. 
The lord's eſtate in his waſte could' only Have been freehold, and 
as'ſuch-therefore it muſt have paſſed to the commoners. Even 
if the lord had not given his conſent to the act, it would have 
made no difference; for after the act was paſſed, the conveyance 
was abſolute, and the conſequences deduced from it the ſame. 


One further argument ariſes to ſhew that theſe allotments cannot 


be conſidered as copyhold. Upon the incloſure theſe allotments 
muſt have certain deſcriptions and bounds ; they become diſtin 
and ſeparate eſtates ; and they will be in the hands of the copy- 
holders of the manors ſubjects of conveyance, independent of 
any other eſtate : but it will not appear that any one acre of this 
ſoil, by any deſcription whatever, has ever been on the court 
rolls; therefore if the court ſhould be of opinion that when in- 
cloſed they are copyholds, they will then all appear there for the 
firſt time ; and the court books will be filled with the ſurrenders 
of new eſtates, which previous to that time had never been heard 
of within the manor. Upon the principle therefore that new 
copyholds cannot be created at this day, theſe allotments cannot 
be adjudged to have become ſuch. 

Hill, Serjeant, for the defendant, ſaid, that as to the lord's being 
bound by the ac of parliament of 22 & 23 Car. 2. there was n0 


foundation for the argument; for the rights of perſons not parties 


thereto were expreſsly ſaved by it; ſo that the queſtion. ſtill re- 


| mained open. As to that, the ſtate of the queſtion alone is an 


DOK. __ anſwer 
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anſwer to the claim made by the plaintiffs. The plaintiffs are 
copyholders ; they claim nothing but ia right of their copybolds, and 
in exchange for a copybold intereſt in the commons ; what elſe then 
can the thing claimed be but copybold ] Every acceſſary muſt be 
of the ſame nature as the thing to which it is appendant. It 
will be material to conſider, firſt, how the right ſtood imme- 
diately after the ficſt grant from the king in 1629 ; and, ſecondly, 
how it is affected by the ſubſequent grants and tranſactions. 
iſt, By the grant of the manor the grantee had all the incidentat 
rights belonging to it. Amongſt others, the right of common 
ſtill continued; all the caſes tend to prove that. This right 
continued to paſs by ſurrender and admiſſion in the lord's court. 

Nothing appears therefore to ſhew that.the common was ſevered 
from the manor. If it had been, after ſo long a period of time 
the queſtion would have ariſen, not between the lord and the 
deſcendants of the original copyholders, but between the lord 
and ſtrangers. It would long ſince have paſſed aa freehold; but 


the admiſſion to the prineipal copyhold has always carried this. 


This right was recogniſed in a very ſhort time after the grant ; 
for an information for intruſion was brought againſt the com- 
moners. Some of theſe claimed in right of freehold tenements, 
others in right of their copyholds within the manors of Duffield 
and Belper: the firſt claimed by preſcription ; the copyholders 
relied on the cuſtom of the manors. Their rights therefore in 
reſpe of their copyholds exiſting by immemorial cuſtom, it 
was not in the power of the crown at that time to ſever or grant 
them away. The copyholders therefore retained the ſame right 
after the grant which they had before, notwithſtanding the ex- 
ception contained therein. 8 Co. 63. 6. is decifive upon this 
point. So Moo. 811. Brown, 231. S. C. The right of com- 
mon was inherent in the copyhold eſtate; it would have paſſed 
as appendant by a grant of the copyhold; it muſt always have 
made part of the two years value which the lord may take for a 
fine on every death or alienation ; ſo that the lord as well as the 
copyholder has an intereſt in it. It is incident to the copyhold, 
and conſidered as part of it, and of the lord's eſtate. Co. Lit. 
121. 6. Salk. 169. Bunb. 138. Cro. Fac. 253. 2 Rol. Abr. 61. 
pl. 5. 6. Nou no act of the copyholder, however it might eſtop 
him, could diveſt the lord of any of his incidental rights. A 
. Are may as ſuck have a 1 ark of common in an adjoining 
| 4 | + 2 manor; 
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manor ; but it can never be contended that by purchaſing that 


manor he would extinguiſh for ever the right of common inci-- 


dent to his copyhold, becauſe that would injure the lord. The. 
caſes cited on the other fide therefore do not apply, for the ex- 
ception in the grant did not touch the right of the copyholders ; 
and ſo that right was never once ſevered from the manor. There 
were two intereſts in the common; one in the crown as lord 
paramount; the other was annexed to the two manors of 
Duffeld and Belper, the copyholders of which had a right of 
common, thereon. This latter right has always continued an- 
nexed to theſe manors. 


. 2dly, The tranſactions ſubſequent to the original grant of 
Charles I. could not affect the intereſt of the lord, for he was 
no party to any of them. Neither was there any intention to 
do ſo. The freehold indeed was conveyed to truſtees in truſt 
for the commoners ; but that muſt be underſtood according to 
their former rights. It is ſaid too to be given in lieu and in re- 
compence of their common. Now one thing which comes in lieu 
of another is as the thing itſelf, Finch 67. This therefore, 
coming in lieu of a copyhold intereſt, muſt be copyhold; other- 
wile it will be ſuffering that intereſt which the tenants. of the 
manor derive from the lord to be bartered away for their own 
advantage. The truſt of a freehold may be annexed to a copy- 
hold, though a freehold itſelf cannot. Nor is this without pre- 
cedent : it has been done in the manors of Cottingham and Mid- 
dleton, and ſeveral in Staffordſhire. Any other conſtruction 
would be unjuſt; for ſince the grant to the truſtees the whole 
right of the grantees has been that of ceſtuit gue trutt gua copy- 
bolders. There being evidence of ownerſhip both ways is not 
at all inconſiſtent with the claim of the lord, becauſe he. con- 


tends that both have rights; but any evidence on his part over- 


throws the excluſive intereſt claimed by the copyholders. It 
was natural enough that there ſhould be more evidence on the 


part of thoſe, who were in the actual enjoyment of the produce, 


and whoſe rights were more beneficial to them. As to the act 
of parliament, the lord's rights are fully reſerved by it; and be- 
ing ſo, they cannot be taken away. by conſtruction; and a copy- 


bold may be created, much more preſerved, by the neceſſary con- 
ſtruction of an act of parliament: the intention of the act that 


it ſhould be ſo here is fairly to be preſumed,. otherwiſe it would 
have been to no purpoſe to introduce ſuch a reſervation. 
| Clarke, 
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Clarke, in reply. As to the exception in the grant not ex- 


| tendipg to manerial rights, it is inconſiſtent with the nature of 
ſuch a reſervation. The defendant took the manors ſubject to 
that exception, and to all the conſequences of it. Copyholders 
are capable of taking a grant from the lord; and the grant of the 
king in this caſe was the ſame as a grant of the ſame thing from 
the lord would have been, if there had been no exception in the 
grant to him. For, according to Swayne's caſe (a), after ſeve- 
rance the waſtes are no longer parts of the manor. Now a co- 
pyhold muſt be within the manor. Again, the evidence given 
by the plaintiffs of particular acts of ownerſhip are moſt of them 
totally inconſiſtent with the claim ſet up by the lord; ſuch as 
receiving rents of different ſorts, which have been mentioned. 
Nor does it appear that theſe wards ever did paſs by ſurrender in 
the lord's courts. The expreſſion, made uſe of in the grant to 
the truſtees ſor the uſe of the copyholders in right of their copy- 

hold eftates, meant only in proportion to the quantity of land 

which they were in poſſeſſion of. The grant made to them was 
of the ſol itſelf ; and one ſoil cannot be acceſſary to another bil, 
and the queſtion here is, not how the igt of common ſhall be 
held, but by what tenure the /i ſhall be held. It has alſo been 
| faid, that the lord was no party to any of the ſubſequent pro- 
ceedings : that ſhews clearly that the courts of equity thought 

he had no right; for if they had thought otherwiſe, according 

to the practice of thoſe courts, they would not have proceeded 

on the queſtion without making him a party. 

| Cur. adv. vult. 

On this day As#nvRsT, J. delivered the Wen of the 
court. 

In the firſt place, it appears from the ſtate of the caſe that 
theſe two wards being reſerved out of the grant to Titchfield and 
others, under whom the defendant claims, were ſevered from 
the manor, and have never ſince been a part of it. In the next 
place, it appears that upon the ſubſequent litigation in the 
duchy court, and the decree in conſequence, jit was ſettled and 
decreed that the king was to have one third of theſe two wards, 
and the commoners the other two thirds, together with all cot- 
tages, &c. in lieu of their rights of common ; and that the ſame 
pon be conveyed to truſtees for the uſe and benefit of the 


(a) 8 Co. PR "Co, Cop. 84. Moo 81 1. | 
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commoners, and their beirn under a fee · farm rent of 401. .. And 


the king by his letters patent. granted the ſame accordingly, It 
is plain therefore that it was the intention of the decree, that the 


commoners ſhould have an equitable intereſt in the whole free- 
hold and inheritance of theſe two wards, in full right; and the 
legal inteteſt was accordingly granted to their truſtees; and it 
was not meant that they ſhould merely have a right of com- 
monage, for it expreſsly declares that they ſhall have a right to 
all the cottages ahbdbuildings. But it is ſaid that the lord was 
not a party to theſe proceedings, and therefore was not bound 
by them. Had that objection been made recently, it might 
have admitted of ſome argument : but after ſuch a length of ac- 
quieſcerice as 150 years without taking any legal ſteps to have 
the matter ſet right, an aſſent on the part of the lords may fairly 
be preſumed. And as to any acts of aſſertion of right, they are 
very inconſiderable when compared with thoſe which have been 
exerciſed on the part of the plaintiffs. But laying this out of 
the caſe, there can be no doubt upon the iflue. now before us; 
for the queſtion is, whether by operation of law theſe allotments 
made to the copyholders ſhall be freehold or copyhold. Now 
in order to decide that queſtion, it 1s only neceſſary to conſider 
what is the nature of a copyhold, and what are the incidents i in- 
ſeparable from it. It is held clearly that a copyhold muſt 
be time out of mind, and cannot begin at this day. Co. Lit. 58.6. 
And agreeable to this is the caſe of Kempe v. Carter, 1 Leon. 55. 
In an action of treſpaſs the iſſue was, if the lord of the manor 
granted the lands in queſtion by copy of court roll, according to 
the cuſtom of the manor. It was proved that the lord had of 
late granted the lands by copy of court roll, where it was never 
granted by copy of court roll before; and it was holden that the 
jury were bound to find dominus non conceſſit ; for notwithſtanding 
that, de facto dominus conceſſit, yet not conceſſit ſecundum conſue- 
tudinem manerii; the ſaid land was not cuſtomary, nor was 
it demiſeable; for the cuſtom had not taken hold of it. Then 
was the land now in queſtion ever demiſed, or demiſeable ; and 
had the cuſtom of the manor ever taken hold of it? It clearly 
had not. Then it never can be copyhold, and of courſe muſt 
paſs as freehold. But it is argued that this ſhall become copy- 
hold by operation of law, as the acceſſary muſt always follow the 
nature of its principal. But the misfortune is that there is no 
inſtance ſhewn, in which a copyhold was ever created by opera- 


> | tion 
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tion of law; and for this plain reaſon, that a copyhold is not 2 
creature of law, but of fat; it muſt have cuſtom to ſupport it, 
and cannot be created by any other mode, unleſs an act of par- 
liament, which might operate as an eſtoppel to any man to ſay 
that it had not exiſted time out of mind. And the defendant 
bimſelf, and thoſe who were concerned for him, were ſo per- 
fectly well aware of this, that in this very act of parliament, as to 
other parts of the common which were his own waſtes, and 
which were intended to be allotted to the commoners, care has 
been taken to inſert a ſpecial proviſion that they ſhall be deemed 
and taken to be copyhold, and they very wiſely would not truſt 
to the operation of law. Therefore, on the whole, we are 
very clearly of opinion that there muſt be judgment for the 
plaintiffs. | | 
Poſtea to the plaintiffs. 
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JECTMENT for a meſſuage, and a warehouſe and ſtable 

thereto belonging, in Manchefler, tried at the laſt Lan- 

caſter Aſſizes before Perryn, B. when the jury found a verdict 

for the plaintiff, N to the opinion of this court on a caſe 
ſtated. 

William Greg ſon by indenture in 1774 demiſed the premiſes in 
queſtion to Samuel Harriſon, his executors, &c. from the 25th 
December then next enſuing, for twenty-one years, at the-yearly 
rent of 26 J. payable quarterly; in which indenture is contained 
a a proviſo in the words following, to wit; ** In caſe the ſaid Sa- 
muel Harriſon, his executors, or adminiſtrators, ſhall at any time 

during the ſaid term et, let, or affign over, the ſaid hereby-de- 
miſed meſſuage or dwelling-houſe, or any part thereof, without 
the licence and conſent of the ſaid William Greg ſon, his execu- 
tors, adminiſtrators, or aſſigns, for that purpoſe firſt had and ob- 
tained in writing, theſe preſents, and every clauſe, matter, and 
thing herein contained, ſhall be abſolutely null and void to all 
intents and purpoſes whatſoever ; and then and from thenceforth 
it ſhall and may be lawful to and for the ſaid Villiam Greg ſon, 
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proviſo that 
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ſtrators ſhall 
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the whole or 
part of the 
remiſes 
without leave 
in Writing, 
on pain of 
forfeiting the 
leaſe, the ad- 
miniſtratrix 
of the leſſee 
cannot un- 
der-let with- 


out incurring | 


a forfeiture. 
A parol li- 


cence to let 


part of the 


premiſes does 
not diſcharge! 


the leflee 
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ſuch a pro- 
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his executors, adminiſtrators, and aſſigns, to enter into the nid 
hereby - demiſed premiſes, or into any part thereof in the name 


of the whole, and poſſeſſion thereof to detain and keep, in ſuch 


manner as he or they could or might have held and enjoyed the 


ſame, in caſe theſe preſents had not been made; and the ſaid 
7 Samuel Harri n, his executors, adminiſtrators, and aſſigns, 
from thence to expel, put out, and remove.” The leſſee en- 


tered, and died, and the defendant took out adminiſtration to 
him, and became poſſeſſed of the demiſed premiſes. By inden- 


ture dated the 13th of November 1786, the defendant, as admi- 
niſtratrix of her huſband, demiſed the premiſes in queſtion to 


hold from the 24th day of December then next for the term of 
nine years, at the yearly rent of 341. and on which aſſigument 
is an indorſement in the words following; Be it remembered 
ce that before the execution of the above-written indenture, it 
« was mutually agreed between the parties thereto that the ſaid 
« Sarah Harriſon, her executors, or adminiſtrators, ſhall pay the 
original rent reſerved to William Greg ſon, his heirs, or aſſigns, 
*« within ſeventeen days next after the ſame ſhall become due 
quarterly; but in caſe ſhe ſhall negle& or refuſe ſo to do, 


«© then it ſhall and may be lawful for the ſaid 'Thomas Pilling, 
his executors, &c. to pay the ſame unto the ſaid William Greg- 
** ſon, by and out of the rent above reſerved, if he will accept 


„ thereof; and that his receipt ſhall be good and effectual diſ- 
charges for fo much of the rents for which ſuch receipts ſhall 


46 be given. And it is further agreed that ſhe the ſaid Sarah 


% Harriſon ſhall and will ſave, keep harmleſs, and indemnify, 
« the ſaid Thomas Pilling, his executors, Cc. from all coſts, 
„charges, and expences, which he or they ſhall or may pay, 
« ſuſtain, or be put unto, for or by reaſon of any ejectment to 
© be brought upon the demiſe of the ſaid William Greg ſon, for 
« the recovery of the poſſeſſion of the ſaid premiſes, or any part 


thereof. Pilling entered according to the leaſe, and is now 


in poſſeſſion. Greg /on died, having on the 2oth day of October 
1787 made his will, whereby he deviſed the premiſes to the 


leſſor of the plaintiff, who brought this ejectment to recover 
the demiſed premiſes, as being forfeited by the demiſe to Pilling. 
The defendant proved that previous to the foth day of October 
1786 William Gregſon, under whom the leſſor claims, gave li- 
1 berty by parol to Samue! Harriſon, the tenant, to let the ſtable, 
part of the premiſes demiſed, but refuſed to give the like liberty 


to 


IN THE TWENTY-EIGHTH YEAR OF GEORGE III. 


to demiſe any other part of the premiſes. On 2d January 1787 


William Greg ſon received of Sarah Harriſon 61. tos. for a quar- 
ter's rent, due the 25th day of December, then laſt paſt, and gave a 
receipt in the following words and with the following memoran- 
dum under it; * 2d January 1787, received of Mrs. Harriſon 
ſix pounds ten ſhillings for rent due 25th December laſt, per me, 
William Greg ſon, - No new tenants accepted without conſent.” 
The ſtable is at the diſtance of fix. yards from the dwelling- 
houſe, Formerly Greg /on the owner of the houſe occupicd the 
ſtables with the houſe. 

Wood was to have argued for the plaintiff, but the court de- 
ſired the defendant's counſel to begin. 


Lau for the defendant. The claim. of the plaintiff is fri; 


juris; (he mult bring her caſe within the penalty of the proviſo 
in the molt literal interpretation of it, otherwiſe the court will 
not aſſiſt her. Firſt, the covenant reſpects a parting with the 


whole term, it is“ in caſe the leſſee ſhall ſet, let, or aflign, over, 


&c.” Now the word“ over” governs all the preceding words; 
it is nugatory as applied to“ aſſign” alone; for afigning neceſ- 
ſarily implics a parting with the whole intereſt. Ihe proviſo 
does not in words prohibit a ſetting, or letting, for part of the 


term, but a /etting over generally; which is in effect, either an 


underleaſe with a reſervation of rent to the leſſeè, of an aſſign- 
ment; for the whole intereſt may be par ted with both ways. 
But a prohibition of an aſſignment dogs not include a prohibi- 
tion of underletting for leſs than the whole term; nay, a ſetting 
over of the whole term with a reſervation of rent to the leflec 
himſelf is an underleaſe, and not an aſſignment. Str. 405. 
Then there has been no aſſignment in this caſe, becauſe the rent is 
reſerved to the leſſee, and not to the leſſor ; neither is it an un- 
der-leaſe of the whole term, for there is one day ſhort of it : 
the under-leaſe was to commence from the 24th December, 


whereas the original leaſe was to take effect from the 25th. And 


in forfeitures of this kind, the court has always put the moſt 
ſtrict conſtruction upon the terms of the covenant. In the caſe of 


Cruſoe dem. Blencowe v. Bugby (a) a covenant not to aſſign, trans- 


fer, ſet over, or otherwiſe do or put away the leaſe, or premiſes, 
was held not to extend to an under-leaſe for part of the term: 
and the court in giving judgment in that caſe ſaid, ** The courts 
have always held a ſtrict hand over theſe conditions for defeat- 
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« 10g leaſes, Very eaſy modes have always been countenanced - 


(a) 2 Bl, 766. 3 Wil. 234. : 
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for putting an end to them.“ Befides, in order to determine 
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this to be a forfeiture, the court muſt decide that a proviſo not 


to aſſign on pain of forfeiting the leaſe binds the executors and 


adminiſtrators of the lefſee. But in the caſe of Doe dem, Lord 
Stanhope v. Sgeggs (a) the court were equally divided upon 
that queſtion. And there are ſtrong reaſons why an aſſign- 
ment by an executor or adminiſtrator ſhould not be confidered 
as a forfeiture, becauſe in many caſes it may be abſolutely ne- 
ceſſary for the purpoſe of paying the debts of the teſtator or in- 
teſtate. It appears by the caſe that there i is alſo another ground 
of objection againſt the plaintiff's recovering theſe premiſes as 
forfeited : if any forfeiture can be incurred under this proviſo, 
it muſt be of the whole premiſes; but it appears that licence 
was given by the leſſor to the leſſee to /et the flable, part of the 


premiſes demiſed. And the circumſtance of its being by parol 


cannot make any difference. Therefore the leſſor has put him- 


ſelf in ſuch a ſituation that he could not claim a forfeiture of 
the whole. Now a condition is an entire thing; the leffor 


cannot diſpenſe with it in part, and enforce it for the reſt. Co. 
Lit. 249. 6. Ney 32. 4 Co. 119. b. So a penalty is an entire. 
thing ; and if the leſſor has put himſelf.in ſuch a ſituation that 
he cannot claim the whole penalty, he cannot claim a part of it, 
It is ſaid in 1 Rol. Abr. 471, that if a man is bound to make 
an houſe, and the obligee diſcharges him of a fingle polt, he is 
diſcharged of all. There are ſeveral cafes in Rollis Aoriagement 
to the ſame effect. But even ſuppoſing that all theſe points 
ſhould be determined againſt the defendant, till if any forfeiture 
were once incurred, it has been waved. It has been repeatedly 
held that acceptance of rent by the leſſor, or by the lord, in the 
caſe of a copyhold, after the cauſe of forfeiture, is.a complete wa- 
ver of it (b). It was indeed held in Doe dem. Cheny v. Batten (c) 
that the intention with which rent is accepted by a landlord is 


a queſtion for the jury. But Afon, J. ſaid in that caſe, Where 


an ejectment has been brought on the 4 Geo. 2. c. 28. / 2. 
for the forfeiture of a leaſe, there being half a year's rent in 
„ arrear, and no ſufficient diſtreſs on the premiſes; there, accep- 
„ tance of rent afterwards by the landlord has, I believe, been 
held a waver of the forfeiture of the leaſe; which may well be, 
for it is a penalty, and, by accepting the rent, the perry waves 


(a) Tr. 21 Geo, 3. B. R. . in 93275 Galliers, ante 31 140. (6) Cl. 47 · 
le) Comp. 243. 4 
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ſubſiſting at Chriftmas 1786. The note which is added at the Haxuzon., 
bottom of the receipt makes the caſe ſtronger for the defeudant; {| 
becauſe it amounts to this, that he ſhould look to the defend- 
ant for rent, and not to any new tenant without his conſent. 
Even if the tenancy were at an end by the letting which is ſtat- 
ed in the caſe; yet after acceptance of rent by the leſſor of the 
plaintiff, the defendant at leaſt became tenant at will, in which 
caſe notice was neceſſary before an ejectment could be brought : E 
but here no notice was given. 

ASHHURST,  ] — Notwithſtanding ſeveral objections have been 
taken againſt the plaintiff's recovering in this ejectment, I am 
of opinion that there is no ſufficient anſwer to the plaintiff's 
claim. Firſt it is objected that the covenant only extends to 
an aſſignment of the whole term: but that is not to be collected 
from the words of. the proviſo, which are, “ that the tenant 10 
ſhall not ſet, let, or aſſign over, the ſaid premiſes, & ay pant . 
thereof, without ticence of the leſſor in writing.” Now I think "1 
that the word “ over” is annexed to the word“ aflign;” the een tie A | 
covenant neceſſarily means that, if the leſſee part with the pre- garee- ale 1 0 
miſes even for a part of the term, his leaſe ſhould be vacated. e e 
Then the aſlignment, which is ſtated in this caſe, muſt be con- — Pr 
ſidered to be a breach of the condition. It was then objeted = 
that this proviſo not to aſſign does not extend to perſons who . 
come into poſſeſſion by operation of law, but only to prevent an Hen Meer ar, Ac, 1 
aſſignment in fact by the party; and the caſe of Lord Stanhope e ee 6h - i 
v. Skepgs was cited. But there the term was taken in execution, | fl 
and ng not apply to this caſe. Here it is impoſlible to argue Me word 222m 
againſt the expreſs ſtipulation of the parties; there is no doubt 2 
but that it was competent to the parties to bind their reprefenta- — 
tives; and the covenant is that neither the leſſee, nor his 8 wu 
cutors nor adminiſtrators, ſhall let, &c. Therefore, for the pur- . | wah 
pole of this aſſignment, this term never could be conſidered as rr 77 
legal aſſets in their hands. If indeed the word “ executors” had 
ay been e 2 by — but it Few et e to — p 
alignment by the Icyee DIMIC it might have been uadte 


Whether the reſtriction would have extended to the preſent caſe. . os 
A Another objection taken was that the leſſor gave licence to the Z- . 1 


the penalty. But this caſe is very different.” Now in the 1788. | ms 
preſent caſe the forfeiture has been waved by the terms of the 1 
receipt for rent, which affirmed the tenancy of the defendant as _ | fa 
2 1 
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1-89, that licence deſtroyed the whole condition. But this is not ſuch 
— a licence to alien as falls within the terms of the proviſo; the 
Dos {| expreſs words are“ licence or conſent in writing ;” whereas this 
i IN was only a licence by parel; therefore this was not a legal licence 
according to the terms of the covenant. This objection then 
does not hold, for though the law inſiſted on by the defendant's 
| counſel may be right, yet the facts of this caſe do not apply to 
„it. It was, laſtly, contended that the forfeiture was waved by 
7 the acceptance of rent; there is no doubt but that ſuch a forfei- 
ture as the preſent may be waved by a ſubſequent acceptance of 
rent; but that only holds in caſes where the party at the time 
of receiving the rent is cogniſant of the fact of the forfeiture ; 
now here it does not appear that the leſſor was cogniſant of 
the forfeiture. The giving of the receipt by the landlord for 
rent ſubſequent to the time of the forfeiture is indeed an ac- 
knowledgment of the tenancy, but that is only where he knows 
the act of forfeiture at the time. That principle has been fre- 
quently recognized in this court, and the words at the bottom 
of the receipt import no notice of any actual aſſignment. 
BULLER, J.— The firſt queſtion is, whether the words of the 
covenant are to be confined to an aſſignment of the whole term. 
It has been contended that no forfeiture could be incurred by 
letting for a ſhorter period than the whole term. But no au- 
thority has been cited to warrant the court in ſtriking out the 
words, let and ſet.” The caſein 4 Vilſon, though a pretty ſtrong 
one, does not come up to this, for there the word . let” is not 
uſed; but that is a material word here, and we cannot reject it, 
As to the ſecond objection ; this is not like the caſe of Lord Stan- 
hope v. Skeggs : there the only ground on which the court enter- 
tained any doubt was, that the aſſignment was the act and opera- 
tion of law, and not the act of the party, We none of us doubted 
but that if the party himſelf had broken the proviſo by aſſign- 
ing, that would have been a forfeiture : but that was the caſe of © 
an execution; and ſome of the court thought that that was not a 
forfeiture. If a creditor of the leflee in this caſe had obtained 
judgment againſt him and taken this leaſe in execution, the ſame 
queſtion would have ariſen as in that caſe : but this aſſignment is 
by the act of the party himſelf; and the executors and admini- 
ſtrators are expreſsly named in the covenant. With reſpect to 
the leſſor's conſent to let part of the premiſes, which, it is con- 
tended, waves the forfeiture of the whole; this caſe does not 
| come 
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come within the authorities which have been cited, becauſe here 1788. 


was no legal conſent to let any part of the premiſes. Beſides, 
the leſſor does not recover in this caſe for the forfeiture in letting 
the ſtable, but for a ſubſequent forfciture in letting the whole. 
Then as to the waver of the forfeiture by receiving the rent; it 
has been eſtabliſhed in many caſes that acceptance of rent ſhall 


not operate as a waver of the forfeiture, or as a confirmation of 


the tenancy, unleſs the landlord has notice that a forfeiture was 


incurred at the time, But here it is not found that the leſſor 


had notice of the forfeiture at the time of receiving the rent. 


GRose, J. declared himſelf of the ſame opinion on all the 
points in this caſe.” 


Poſtea to the bist 


. 
: | 
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Drxx on "he Demiſe of TricxerT  apainſt, G 31L10T 
| and Others. 


ö Weg eee for a fourth part of certain Pee in 
Ecclesfield, York, tried before Perryn, B.; verdict for the 


plaintiff, ſabje& to the opinion of the court on the following 


caſe. George Crawſhaw, being ſeiſed in fee of the whole of 


the tenements-of which thoſe in queſtion are one fourth part, 
in conſideration of a marriage then intended between him and 
Mary Roper, and of a marriage portion he was to receive with 
her, and for providing a jointure for her, and in bar of her 
dower, covenanted and granted to 4ruſtees that he and his 


heus would ſtand ſeiſed of and in the premiſes, to the uſe of 


himſelf the ſaid G. Crawſhaw and his heirs, until the marriage 
ſhould take effet, remainder to the uſe of the ſaid G. Crawfhaw 
and Mary for their natural lives, and the life of the longer liver 
of them, remainder to the uſe of the heirs on-the body of the jaid t 
Mary by the ſaid G. Crawthaw lawfully to be begotten, and for 
default of ſuch iſſue, to the uſe of the right heirs of the ſaid G. 
Crawſhaw for ever. The martiage afterwards took effect, and 
there was iſſue of that marriage four daughters, vis. Martba, the 
mother of. the leflor of the plaintiff, Sarab, Aun, and Mary. 


. Crawſhaw ſurvived his wife, and continued in pofief:1on of 
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If an eſtate 
be limited by 
deed to huſ- 
band and 
wife and the 
heirs en the 
body of the 
wile by the 
huſband to 
be begotten, 
both have an 
eſtate tail. 
But if the 


remainder be 


limited to 
the heirs of 
the body of 
the wife by 
the huſband 
to be begot- 
« ten, the eitaze 
tail veits in 
the wiſe 
ſolely. 
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the premiſes until the time of his death. 6. Crauſbaro on 17th. 


November 178 3, his wife being then dead, levied a nie to the 
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1788. fe of £ foch perſon at and perſons as he ſhould afterwads. by * 
pe note will appoint. And on the 18th November 1783 he by will de- 
Deus, viſed all his real eſtates unto his daughters Ang, the wife of Rich- 
" ard Gillot, one of the defendants, and Many then the wife of 
4 Thomas Hobjon, but ſince deceaſed, and their heirs, as tenants in 
_ common. In Auguſt 1785 G. Crawſhaw died without altcring 
his will; and his daughter Mary, the wife of the defendant 
T homas Hobſon, died 31ſt May 1786, leaviog iſſue by the ſaid 
Thomas Hobſon now living, Joabn Traeckett the leſſor of the 
plaintiff is the only ſon and heir of the body of Martha, one of 
the four daughters of G. Crauſbatm, by Jams Trickett her huſ- 
band, which daughter Martha died in the life-time of the faid 
G. Crawſhaw ; and Sarab the remaining daughter of the ſaid 
| G. Crawſhaw is alſo dead, having previouſly married one John 
| Hilton by whom ſhe has left iſſue now living. The leſſor of the 
if | plaintiff on the 26th October 1787 made an actual Any to avoid 
by | the fine before the demiſe laid in the ejectment. 
1 
| 


- — —— — [ —ä 


Mood for the plaintiff, after obſerving that the Grgle queſtion 
was whether the limitation ** to the uſe of the heirs on the body 
of Mary by G. Crawſbaw lawfully to be begatten” raiſed an 
Ml eſtate tail ſolely in the wife, or a joint eſtate tail in the huſband 
il CY and wife, contended that it was an. eſtate tail ſolely veſted in 
f | the wife, and conſequently was not barred by the fine levied 
4 by the huſband, In Lit. J 28. It is faid “ If the gift be to 
l; b huſband and wife, and to the heirs of the body of the wife by 
14 the buſband begotten, the wife hath an eſtate in ſpecial tail, 
*« and the huſband but for term of life. But if lands be given 
eto huſband and wife and to the beirs which the buſband fhall 
« beget on the body of the wife, both have an eſtate tail; becauſe 
« the word ““ heirs” is not limited to the one more than tothe 
„other.“ Now the limitation in queſtion is, preciſely ſimilar to 
the firſt part of this ſection, except that in the caſe put the 
words of the body” are uſed, whereas they are © on the body”, 
Bot that cannot vary the queſtion ; in ſenſe they are the ſame, 
and muſt have the ſame legal conſtruction. And the reaſon 
- which is given in the later part” of the ſection ia Littleton, to 
ſhew that there was a joint eſtate tail in both, namely, becauſe 
the word“ heirs“ is not limited to one more that to the other, 
proves that under the preſent limitation the wite alone had an 
1 | | eſftate'tail, becauſe here the word ** heirs” is limited more to the 
ik ; wife than to the huſband. This covenant to ſtand ſciſed ought 
; 81 to 
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: 60 receide ſuch an interpretation as is moſt conſonant to the in- 
tention, of the parties, eſpecially as it was made in conſidera- 


tion of a marriage portion which the wife brought. with her. 
New; the; intention clearly was to purchaſe; the-inheritance for 


the iſſue of the marriage in conſidetation of the wife's fortune. 


That intention will be fruſtrated, and the iſſued defeated, if this 
ſhould. he. conſtrued. a joint eſtate tail in the huſband. and wife, 
becauſe the huſband in the event that has happened might bar 


the iſſue by levying 2 fine, as the iſſue muſt claim under him: 


whereas if it be an eſtate tail i in the wife alone, the iſſue could 
not be defeated without the concurrence of both; and in caſe 
the huſband died without j joining with the wife in levying a fine, 
the wife alone could not afterwards bar the Aue, 11 H. 7. 
c. 20. And the intention of the parties, that the huſband alone 
ſhould not have it in his power to bar the iſſue in any event by 
levying a fine, further appears from the circumſtance of there 
being a limitation over of the reverſion in fee in default of iſſue. 
Lambe, for the defendants. The queſtion is not what the 
parties intended in this caſe, but what they have actually ſaid in 
this deed ; of which there cannot be any doubt. This limita- 
tion falls within the latter part of the twenty-cight ſection in 
Littleton, where it is ſaid that if lands be given to the buſ- 
„band and wife, and to the heirs which the huſband ſhall beget 
on the body of the wife, both have an eſtate tail.” Thoſe words 
are in ſubſtance and legal effect the ſame as the preſent, eto the 
«heirs on the body of the wife by the huſband to be begotten.” 
And Lord Coke in his commentary on this ſection (a) ſays © this 
« word * heirs” is nomen operativum. To which of the donecs 
* jt is limited, it createth the eſtate tail; but if it encline no 
«© more to the one than to the other, then 1 take. And there- 
«* with accordeth the caſe in 3 E. 3. 32. where it appeareth 
* quod R. S. dedit. J. R. & M. uxori ejus, & heredibus quos idem 
« J. de corpore ipfius M. procrearet, &c.; and this was adjudged 
to be an eſtate tail in them both, becauſe the eſtate i is NT 
„ tailed to the heirs of the baron as to the heirs of the wife.” 
Now that reaſon peculiarly applies tothe preſent caſe, becauſe here 
the eſtate is not limited more to the heirs of the wife than to thoſe 
of the huſband. In Repps v. Bonham (6), where the limitation 
was to the huſband. and wife for their lives, remainder to the 


A 


| firſt and other ſons of the body of the wife, remainder to ah a 


(2) Tul, 131. 


(a) Co. Lit. 26. 
f heirs 
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CASES IN BASTER TERM. 
heirs of the body of the wife by the huſband to be begotten, it 


was held an eſtate tail in the wife: but the court there ſaid ** If 


* jt had been” to the heirs which the huſband ſhall beget on the 
body of the wife,” it would have created an eſtate tail in both; 
for which was cited 19 H.6. 75. a. giving the ſame 'reaſon as 
Littleton does, becauſe the word“ heirs is indifferently limited 
to both. This very queſtion was decided in Gofſage v. Tayler (a), 
where the father on the marriage of his ſon levied a fine ** to the 


uſe of himſelf dufing his own life and the life of Leventhorp his 


ſon; and after, during the life of S. Cotele, the wife of Leventhirp, 
remainder 70 the uſe of the heirs to be begotren upon the body of 
Suſannah by Leventhorp her huſband.” "Tm only difference be- 
tween that caſe and the 'prefent is that on“ is here uled inſtead 
of ** upon;” but they both mean the ſame. There the court 
ſaid it was not the meaning of the donor to apply the word 
«« heirs” to the body of Suſannah only, but to the heirs of both: 
Though perhaps the diſtiaction between the words“ of the 
body” of the wife as in Littleton, and “on the body” as in the 
preſent caſe, may at firſt appear rather ſubtle. and refined, yet 
inaſmuch as it has been ſettled and ated upon uniformly from 
the time of Edward the Third hitherto, it would be extremely 
dangerous, and attended with ivfinite 1 inconvenience, if it were 
now to be haken. oY 
Wood in reply. The caſes cited do not carry this point far= 
ther than the text of Litzleton itſelf ; becauſe they do not ſhew 
that the eſtate in this caſe is not limited to the heirs of the wife 
more than to the heirs of the huſband. And perhaps there may 
be a difference whether the word ** beget” precede or follow the 
words * the body of the wife. ” If the former, the word 
« heirs” may incline as much to the one as to the other ; but if 
the latter, as in the preſent caſe, it inclines more to the wife, and 


then it falls within the realoning i in Littleton. The circum | 


ſtance of this eſtate's having been the huſband's before marriage 
cannot vary this queſtion, becauſe as the wife brought a portion 
with her, which is ſtated to be part of the conſideration of the 
covenant, it muſt be confidered as a purchaſe, | 

ASHHURST, J.—This queſtion | depends on poſitive deter- 
minations ratber thao on reaſoning. If the words of this limi- 
tation had been «© the heirs of the body of the wife by the huſ- 
baud to be begotten,” the caſes would 825 in favour of the plain- 


(4 0 325. 
*- tiff; 
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tiff: but as the word is on, and not of, all the determinations 
are the other way; particularly thoſe in 3 Ed. 3. and in Styles. 
If we were at liberty to go into the intention of the parties, I 
ſhould have been enclined to have read the word of inſtead of on; 
becauſe the wife ought to be be conſidered as a purchaſer : but 
we are tied down by expreſs authorities to give judgment for 
the defendant. 

BULLER, J.— The limitations of real property are in general 
technical. No rule is better eſtabliſhed than this, that where 


there is an eſtate limited to a perſon for life, with remainder to 


the heirs of the body of the ſame perſon, it is an eſtate tail ; but 
the limitation of the remainder mutt be to the heirs of the body 
of that perſon alone. Therefore if an eſtate be limited to 
A. for life, remainder to the heirs of the bodies of A. and 
B., it is not an eſtate tail. That was ſettled in Goſage v. 
Taylor (a), which was cited by Bathurſt, F. in the caſe of 
Frogmorton dem. Robinſon v. Mbarrey (b); the doctrine of which 
caſe particularly applies to the preſent : there (c) Sir R. Frank, 
on the marriage of his ſon, levied a fine and declared the uſes to 
himſelf during the joint lives of himſelf and his ſon Leventborp 
Frank, and after the deceaſe of ejther of them, to the uſe of 
Suſan Cotele for her life, and after her deceaſe to the uſe of the 
iffue male of the ſaid Suſan and Leventborp, and the heirs of 
their bodies, and in default of ſuch iſſue, to the uſe of the heirs to 
be begotten on the body of Suſan by the ſaid Leventborp, remainde: 
to the right heirs of Sir Richard Frank, The marriage took 
effect, and Suſan died leaving five daughters, but no ſon. Sir 
Richard died leaving Leventhorp his ſon and heir. A queſtion 
aroſe on the eſtate which Leventhorp took ; and the court re- 
ſolved, firſt, that if he had been joint-tenant with the wife for 
life, this had been an eſtate tail in both, as the word heirs is 
not applied to any_body particularly ; as Lit. J. 28. Secondly, 
that neither the huſband nor wife had an eſtate tail: not the 
huſband, becauſe he had no prior eſtate for life: not the wife, 
becauſe though ſhe took an eſtate for life, yet the heirs are not 
applied to her body. And thirdly, that it was a contingent re- 
mainder to the heirs of both their bodies. 

G Ros, J. We are bound by the authorities to ſay that 
** was a joint eſtate tail in the huſband and wife. 


Poſtea to the defendant. 
(4) S . 325. (5) P. 10 Ges. 3. C. B. 2 Bl, * 728. 3 Will. 125, 144 
(5 Mr. J. Buller read this from a MS, note. 
5 7 Doe 
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If a tenant 
hold under 
an agreement 
for a leaſe at 


a yearly rent 


whereby it 1s 
ſtipulated 
that the 
agreement 
ſhall continue 
for the life of 
the leſſor, and 
that a clauſe 
ſhall be in- 
ſerted in the 
leaſe, giving 
the leſſor's 
ſon power to 
take the houſe 
for himſelf 
when he 
comes of age, 
the ſon muſt 
make his 
election in a 
reaſonable 
time after he 
comes of age. 
The delay ofa 
year is unrea- 
ſonable, and 
the tenant 
cannot be 
ejected upon 
a half year's 
notice to quit 
ſerved after 
ſuch a delay. 


CASES IN EASTER TERM 


Dor on the Demiſe of BxoMFIELD and Wife again 
SMITH. 


|. fete ENT for a houſe at Derby, tried at the laſt 
Derby Aſſizes before Thomſon, Baron; verdict for the 
plaintiff, ſubje& to the opinion of this court on a caſe reſerved. 
The plaintiff, Mary Bromfeld, being entitled to an eſtate for 
life in the premiſes in queſtion, entered into the following agree- 
ment with the defendant ; ©** March the 3d 1778, agreed this 
day with Mr. Leaper Smith to let my houſe in the Wardwick, 
Derby, at the yearly rent of thirty. guineas, he paying taxes ; 
the above agreement to continue during my life, ſuppoſing it 
occupied by himſelf, or a tenant agreeable to me; a clauſe to be 
added in the leaſe to give my ſon à power to take the houſe for 
himſelf when he comes of age.” At that time the plaintiff Mory 
Bromfield was under coverture, but it was admitted that ſhe had 
the ſole management of her eſtate, By a leaſe dated 2d January 
1770, Mary Bromfield, then Mary Fox, widow, had demiſed the 
premiſes in queſtion to Joh Tomlinſon for a term of ninety-nine 
years, from the 5th of April then next, if both the leſſor and 
leſſee ſhould ſo long live; in which leaſe there was a clauſe, that if 
Samuel Fox, ſon of the ſaid Mary, when he arrived at twenty-one, 
ſhould be defirous to live in the premiſes, then the leaſe ſhould 
be void. The leſſee died on the 4th of April 1776, on whoſe 
death his daughter, Conflance Harpur Tomlinſon, continued ten— 
ant to the plaintiff Mary Bromfeld, till the daughter died in the 


month of Oclober 1777 ; but previous to her death the plaintiff 


Mary Bromfield had given notice to quit at the then next enſu- 
ing Lady-day. The premiſes, after the death of the daughter, 
continued in the poſſeſſion of her executor, Charles Upton, who 
paid rent for the ſame to the plaintiff Mary Bromſield up to the 
5th of April 1778: but for the accommodation of the defend- 
ant, Upton delivered up the poſſeſſion to him about a fortnight or 
three weeks before that time, without any communication be- 
tween Upton and the plaintiff Mary Bromfield. The defendant 
cominues in poſſeſſion of the premiſes as tenant to the plaintiff, 
Mary Bromſield, under the agreement of the 3d March 1778. Ih 


the month of March 1786, Samuel Fox, the ſon of the plaintiff 


Mary Bromfield, atained the age of os Mas years; and by a 
3 | letter 
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letter dated ad March 1787, addreſſed to his mother, he requeſt- 
ed her to give the defendant notice the next Lady-day to quit 
the houſe at M:chaelmas following, wiſhing to reſide there him- 
ſelf; in purſuance of which requeſt, upon the 16th March 1787, 
the plaintiff Mary Brompeld gave the defendant notice to quit at 
Michaelmas next, ſtating that her ſon, being of age, had ſignified 
his deſire to take the houſe, Several receipts from the plaintiff 
Mary Bromfield to the defendant for the rent were produced from 
the year 1778 to the year 1783, which were all of dates ſubſe- 
quent to the 5th of April in each of thoſe years, and were each 
expreſſed to be for rent due at Lady-day laſt, except one receipt 
dated 3iſt March 1783, for one year's rent due at Lady-day : 
but all the ſubſequent receipts for rent were dated after the 
5th of April in each year, and were for rent due Lady- day laſt; 
the laſt receipt was dated the 7th day of April 1787. Mrs. 
Bromfield reſided near London, and only viſited Derby occaſion- 
ally. The demiſe in the ejectment is laid on the ad of October, 
to hold from the 29th of September preceding. The queſtion 
is, whether the plaintiff is entitled to recover. 3 145 
Gally, for the plaintiff, contended that the defendant was in 
no way entitled to more than fix months notice to quit, and that 
ending with the year or half year, and computed from New Lady- 
day. Then it is neceſſary to conſider what intereſt the defend- 
ant had, and when it commenced. Firſt, he had an eſtate for 
the life of Mrs. Bromfield, determinable at any time after Fox 
ſhould come of age, by his election to live in the houſe himſelf. 
Whether the agreement be taken by itſelf, or with reference 
to the former leaſe, or according to the probable intention, the 
evident meaning of the parties appears to have been to give the 
defendant the tenancy of the houſe till Fox ſhould come of age, 
and after that to enable him to live in it whenever he ſhould 
with. No other reaſonable conſtruction can be put upon it. 
The defendant could never be conſidered as tenant from year to 
year; for if Fox had died before his eleCtion, the defendant on 
a bill to compel a ſpecific performance might have claimed an 
abſolute eſtate for the life of Mrs. Bromſield; and to ſay that Fox 
was confined to make his election on coming of age, would be 
to conſtrue the agreement wholly for the benefit of the defend- 
ant, when it was evidently. intended for the benefit of Fox, He 
has elected within a year, and any claim by the defendant to 
reaſonable notice is an argument for allowing a reaſonable time to 
Fox. 


CASES IN EASTER TERM 


Fox. Secondly, the defendant's intereſt commenced from New 
Lady-day. The only evidence either way. was the receipt of 
March zi. The others were quite uncertain: though indced 
this point ſeemed rather a fact for the jory. | 
Clarke, for the defendant : the plaintiff cannot recover in 
this ejectment; for either the defendant was tenant for the life 
of Mrs. Bromfield; or he was tenant from year to year, and 
therefore was entitled to fix months notice ending at the year. 
As to the laſt objection, the holding could not be from New 
Laay-day, becauſe it appears that the executor was in poſſeſſion 
after that day. All the receipts but one mention Lady-day aft, 
which may be applied to either indifferently : that one is dated 


the 39th of March, and is given for rent due at Lady-day, which 


muſt be taken to mean the Lady-day then next, for New Lady- 
day was then paſſed; and if that had been intended, this receipt 


would have been given in the ſame terms as the others, for 


Lady- day laſt. And the circumſtance is to be explained by at- 
tending to the ſituation of Mrs. Bromfield, who did not uſually 
reſide on the ſpot, and was then on a viſit there. If then he was 
tenant from Old Lady-day, allowing fix months notice, the de- 


miſe is ill laid, being from New Michaelmas-day. At any rate, 


the party is bound by her notice. As to the principal point ; 
the defendant was tenant for the life of Mrs. Bromfield. The 
power given to Fox to take the premiſes was to be exerciſed im- 
mediately on his coming of age, and not at any time afterwards ; 
and he having neglected to make that election within a reaſona- 
ble time, and the leſſor of the plaintiff having received rent after 

that time, the defendant's intereſt has become abſolute for her 
life. Suppoſe a leaſe for fourteen years, in caſe the parties 
ſhould not agree to put an end to it in ſeven years; if the land- 
lord accept rent for any time after the ſeven years, he is dound 
for the reſidue of the term. If Fox were not bound to make his 
election on his coming of age, the leaſe would be binding longer 
npon one than the other party. This would be contrary to the 
principle on which leaſes are founded, aad which has frequently 


been recogniſed by Lord Mansfield, that it muſt be equally bind- 
ing on landlord and tenant. 


Gally, in reply. This leaſe is not like the caſe of a running 


contract, to which it has been compared, where the party muſt 


determine the leaſe at a particular certain period, otherwiſe it - 
continues the reſt of the term ; but this is a leaſe determinable 


4 on 


— 
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on an uncertain event, which may happen at any time; and that 
is by no means an uncommon caſe. The event in queſtion was 
under the control of Fox, who was no party to the deed, 
whom an eleQion was given to take the houſe or not after he 
came of age. He could not exerciſe this option before; and he 
has now exerciſed it within a year, which is no unreaſonable 
time. The defendant was a mere tenant at will after Fox 
came of age, and therefore was not entitled to notice like a 
tenant from year to year. And the leſſor of the plaintiff cannot 
be bound by her notice, if by the terms of her agreement ſhe 
was not bound to give any. The notice given was rather in 
favour of the defendant; for he was not ſtrictly entitled te 
any. | 
Per Curiam. The only material queſtion is, whether the 
plaintiff's ſon ſignified his intention of reſiding in the houſe in 
queſtion within a reaſonable time after he came of age? We 
are of opinion that he did not; for it was nearly a year before 
he made his election. We do not mean to ſay that he was bound 
to elect the day after he came of age; but he ſhould have done 
ſo in a reaſonable time; otherwiſe one party would be at liberty 
to avoid the agreement at any time, while the other would be 
bound by it. If a year be not too much, why not a year and an 
half? If within a weck or a fortnight, that would be reaſona- 
ble. But without drawing the preciſe line what ſhall be rea- 
ſonable time, it is enough to ſay that the notice in this caſe was 
not given in reaſonable time. | | 


Poſtea to the defendant. 


HepGzs againſf SAND ON. 


E BT on bond for 200/. Plea, that the plaintiff won 
money of the defendant at cards, and that the bond was 
given to ſecure it. The replication ſtated that the bond was 
made by the defendant to the plaintiff upon good and lawful 
conſiderations, and for ſecuring the payment of a debt jultly due 
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If defendant 

plead to debt 
on bond that 
plaintiff won 
money of him 
at cards, and 
that the bond 
was given for 
ſecuring pay- 


ment of it, to which the plaintiff replies, that it was given for ſecuring the payment of money - juſtly 
due, and not for ſecuring the payment of money won, the replication may either conclude to the coun- 


try, or Bund an averment. 
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and owing from the defendant to the plaintiff, and not for ſe- 
curing the payment to the plaintiff of any money by the plaintiff 
won of the defendant at play, in the manner and form alleged 
in the plea; and it concluded to the country. To this replica- 
tion there was a ſpecial demurrer, for that an iſſue was tendered 
by the replication to be tried by the country; whereas the re- 
plication ought to have concluded with an averment as to 
the matter therein contained, in order that the plaintiff might 
have had an opportunity to have rejoined. And for that the 
plaintiff in and by the replication hath attempted to put two 
points in iſſue, that is to ſay, that the writing obligatory was 
made by the defendant to the plaintiff upon good and lawful 
conſideration, and for ſecuring the payment of a debt truly and 
juſtly due and owing from the defendant to the plaintiff, and 
that it was not given for ſecuring the payment to her of any 
money won at play by the plaintiff of the defendant, whereby 
the replication is double; and that the replication contains a 
traverſe of part of the matter contained in the plea, with proper 
matter of inducement thereto, and yet concludes to the country, 
whereas it ought to have concluded with a verification ; and 
joinder in demurrer. 

Gibbs, in ſupport of the demurrer, inſiſted, on two grounds, 
that the replication could not be ſupported ; firſt, on the general 
ground that where a defence conſiſts of two dependent facts, and 
one only is ſelected and denied by the replication, it muſt con- 
clude with an averment; and ſecondly, that the © Er non in 
the replication was equivalent to a traverſe, which mult conclude 
with an averment. As to the firſt point: The firſt caſe of late 


years is Smith v. Dovers (a): that was an action on a bill of ex- 


change; plea, an uſurious contract between the plaintiff and the 
defendant, and that the bill of exchange was given on that con- 
tract, The replication ſtated that it was gipen for a valuable 
conſideration, traverſing the uſurious agreement, and concluding . 
with a verification. To this there was a demurrer, aſſigning for 
ſpecial cauſe that it ought to have concluded to the country. 

The court were of opinion that the concluſion was right; and 
Buller, J. ſaid, ©* If a replication take one out of two dependent 

fats in a plea, it muſt conclude with an averment ; but if it 
deny the whole, it muſt conclude to the country. Then he 
examined the caſe by that rule, and laid, there were two diſtinct 


(a) Dough, 412. 


allegations, 
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| allegations, the uſurious agreement, and the bill being given in 
conſideration of that uſurious agreement. The replication de- 
nied only one of thoſe facts, namely, the uſurious contract; and 
therefore he ſaid that, according to the rule, the concluſion was 
proper. And he ſaid that Baynham and Matthews (a) had always 
been conſidered as law.” The next caſe was Mulliner v. 
Wilkes (b), which was an action on a promiſſory nate; to which 
the defendant pleaded an uſurious agreement, and that the note 
was given in purſuance of that agreement. The replication, 


after proteſting againſt the uſurious agreement, ſtated that the 


note was not given in purſuance of ſuch agreement; and it con- 
cluded to the country. To this the defendant demurred, aſſigu— 
ing as cauſe that it ſhould have concluded with an averment, 
And the court were of opinion that, as the replication ſelected 
and denied one of two facts, the concluſion ſhould have been 
with a verification. Law, who argued for the plaintiff in that 
caſe, mentioned the inſtance of /zherum tenementum, where the 
concluſion may be either way. But Buller, J. ſaid that was an 
exception to the general rule, and obſerved that it ſtood merely 
on an uſage from the time of Henry the Seventh. He ſaid that 
the proteſtation in the replication admitted one of the two facts, 
and the other was denied, which brought it within the general 
rule that the concluſion ſhould be with a verification. And he 
added, that he could not agree with what Deniſon, J. ſaid in 
Baynham and Matthews, that the concluſion was right either 
« way.” Then followed the caſe of Buſh v. Leake (c), which 
was debt on bond. The defendant, after ſtating that it was 
given for two ſums of money, and for performance of covenants, 
pleaded payment of both ſums, and a general performance. Re- 
plication, that he had not paid the two ſums, concluding to the 
country. To which there was a ſpecial demurrer, becauſe it 
ſhould have concladed with an averment. There the two fats 
were not dependent, but totally diſtinct. The caſes of Dovers 
v. Smith, and Mulliner v. Wilkes, were cited in ſupport of the 
demurrer ; and Buller, J. ſaid, I adhere to the rule as laid 
down in the caſes cited, that where ſeveral facts are ſtated in the 
plea, and one of them is traverſed by the replication, it ſhould 
conclude to the court. Here there is no traverſe, nor could 
there have been one. There is a great difference between a de- 
fence conſiſting of one fact depending upon ſeveral others, and 


(% Tr. 23 C. 3. J. K. 
of 


(a) 2 Str. 871 (2) E. 23 G. 3. B. R. 
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of two diſtin facts: the plaintiff can only deny one of the for- 
mer in his replication, and he muſt then conclude with an aver- 
ment. And he added, there was no new fact for an inducement 
to a traverſe.” From which it is to be inferred, that if there 
had been any matter for inducement, it would have been other- 
wiſe, Next came the caſe of Slater v. Carne (a); debt on bond. 
Pleas, non eft factum; and ſecondly, that the plaintiff gave a de- 
feazance, which he delivered to” A. as an eſcrow to be delivered 
up 'on performance of certain' conditions ; that the defendant 
had performed thoſe conditions, but before he could get the 
deed the plaintiff took it out of A.'s hands. To the laſt plea 
the plaintiff rephed non eff factum, and concluded to the coun- 
try. The defendant demurred ſpecially, becauſe it ſhould have 
concluded with an averment. There it was contended that the 
denying of the execution of the bond was felecting one of ſeve- 
ral dependent facts, in which caſe, according to all the determi. 
nations, the concluſion ſhould have been with an averment. 
Buller, J. there doubted whether the plaintiff could put the ex- 
ecution of the bond in iſſue in any other way; and ſaid that the 
doctrine in Baynbam and Matthews was correct. And he added 
in this laſt caſe that there could be no traverſe where there was 
no new matter for inducement, and then it comes to an affirma— 
tive and a negative. Secondly, If there be any doubt on the 
firſt point, the“ Et non in this replication is equivalent to a 
traverſe, and then the replication muſt conclude with an aver- 
ment. In Bennet v. Filtius (b) the court ſeemed to confider 
et non” as a traverſe; for it was thus argued at the bar, and 
was not denied by the bench. In the caſe of Buſh v. Leake, 
Buller, J. thought there had been a traverſe, or at leaſt an “ er 
non” in Mulliner v. Wilkes ; which was conſidering the“ ef non” 
equal to a traverſe, And in Baynham and Matthews it was ex- 
preſsly ſaid, that where there is a traverſe the replication muſt 
conclude with an averment. 

Baldwin, contra, was ſtopped by the court. 

ASHHURST, J.—lI thought that this caſe had been ſo well 
ſettled by a variety of modern determinations, that it was not 
even intended to be argued.” The general rule is this ; where a 
replication denies the whole ſubſtance of the defendant's plea, 
there the plaigtiff may tender iſſue, and conclude to the country. 
But where he ſelects one out of ſeveral facts, he may traverſe 


- (a) Hil. 25 Geo. 3. B. N. (3) 1 Saund. 20. | 
. | that 
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that one, and conclude with a verification. Now here the re- 
plication does negative the whole ſubſtance of the plea; for it 
ſays that the bond was given for a fair and juſt debt, and not for 
an unjuſt one. 2 

BuLLER, J.— The general rule is that which has been ſtated 
by my brother Aſbburſt. If the replication put the whole ſub- 
ſtance of the defendant's plea in iſſue, he may conclude to the 
country. At the ſame time there are exceptions to that rule ; 
and there are many caſes in which the concluſion is good either 
way. It is ſaid that I expreſſed a doubt in the caſe of Mulliner 
v. Wilkes, whether what was ſaid by Deniſon, J. in Baynbam v. 
Matthews, namely, that the concluſion is proper either way, was 
correct: but I am now ſatisfied that what he there ſaid was 
right. The court of Common Pleas went on this ground in the 
| caſe of Sandſord v. Rogers (a). That was aſſumpſit for goods 
ſold. Plea, judgment recovered in K. B. for the ſame promiſes. 
Replication, Nul fiel record, et hoc paratus eft verificare. De- 
murrer, and ſpecial cauſe thewn that by the replication the iſſue 
upon the ſaid plea in bar is complete, and the plaintiff ought not 


to have concluded his replication by a general averment only. 


After argument, judgment was given for the plaintiff by the 
court. They thought that the iſſue was completely joined, and 
therefore the concluſion might have been otherwiſe; but inaſ- 
much as the precedents were of conclufions with an averment, 
they were for ſupporting it. They ſaid there was no general 
rule to be laid down as to theſe things. Practice had in many 
inſtances allowed ſpecial pleas, which amount to the general 
iſſue ; ſo concluſions with an averment where it may be to the 
country. And they ſaid that in Gardiner and Fiſher, Mich. 
1 G. 1. the defendant pleaded another action pending: the 
plaintiff replied that the cauſe of action was different, ab/que 
hoc that the cauſe of action in this and the former were the 


ſame as alleged in the plea; and hac paratus eff, Sc.: ſpecial de- 


murrer, becauſe the replication ſhould have concluded to the 
country: but judgment was given to anſwer over, becauſe the 
traverſe makes the point more certain. Sir T. Raym. 199.— 
1 Vent. 101.--2 Keb. 692. S. P. But they concluded with 
ſaying it may be either way. So are all the caſes, except that 
of Mulliner v. Wilkes, which was paſſed over without much 


(a) 2 Wile 113. But this was read by Mr. Juſtice Buller from a a S. note. 
5 X notice. 
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notice. Therefore I am of opinion that in ſuch caſes the con- 


cluſion may be either way. 
G ROSE, J.—I have always thought that there is good ſenſe in 


what was ſaid by Deniſon, J. in the caſe of Baynbam and Mat- 


teu. The difficulty on this ſubject has ariſen from dilatory 
pleas; where the courts have ſometimes ſaid that the one con- 
cluſion was proper, and at other times that the other was, 
merely to put an end to the dilatory pleadings. But I agree 
that in ſuch caſes the concluſion either way is proper. 
Judgment for the plaintiff, 


SILVESTER, on the, Demiſe of Law, again/} 
| WiLlsoN. 


HIS was an ejectment for certain premiſes in Halifax in 

Yorkſhire, which was tried before Perryn, B. at the laſt 
York Aſſizes, when a verdi& was found for the plaintiff, ſubject 
to the opinion of the court on a caſe ; which ſtated that Samuel 
Wilſon, being ſeiſed in fee of the premiſes, by will dated the iſt 
of April 1732, duly atteſted, deviſed {inter alia as follows; 
« I give and deviſe unto John Walton and Timothy Walton, and 


e their heirs, and the ſurvivor of them, and his heirs, all, &c. 


[the premiſes, deſcribing them] upon ſpecial truſt and confi- 
« dence that they the ſaid 7obhn Walton and Timothy Walton, 
© and their heirs, and the ſurvivor of them, and his heirs, ſhall 
4 ſtand ſeiſed of the ſaid Uwelling-houſes or cottages for and 
« during the term of the natural life of John Wilſon, my ſon, 
&« to ſuch uſe and behoof as is herein-after mentioned, viz. that 
* the ſaid John Walton and Timothy Walton ſhall yearly and 
*« every year during the natural life of the ſaid John Wilſon, my 
e ſon, take and receive the rents, iſſues, and yearly profits, of the 
* ſaid premiſes; and my will and mind is, and I do hereby order, 

« that ſuch rents, iſſues, and yearly profits, ſhall be applied for the 
« ſubfiftence and maintenance of the ſaid Fobn Wilſon, during his 
4% natural life, as aforeſaid ; and immediately from and after the 
« deceaſe of the ſaid John Wilſon,. my ſon, then I do hereby give 
« and deviſe the ſaid premiſes unto the heirs of the body of the 
« ſaid Jobn Wilſon, my ſon, lawfully to be begotten; and for 
default of ſuch iſſue, then I give and deviſe the ſame unto the 
right heirs of me the ſaid Samuel Wilſon for ever.” The 
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teſtator died ſeiſed, without altering or revoking his will, leaving | 1988. 
— — 


SILVESTER 


the ſaid Jobn Wilſon his eldeſt ſon and heir at law, who after- 
wards in Michaelmas term in the 26th Geo. 2. duly levied a fine 
fur conuzance de droit come ceo, &c. of the ſaid premiſes to Ri- 
chard Beſ, the uſes of which were declared to the uſe of him- 
felf for life, remainder in fee to Richard Beſt, under whom the 
leſſor of the plaintiff claims. John Wilſon died in 1786, leav- 
ing the defendant his ſon and heir at law, who was born in 


1755 after the levying of the fine, and who entered upon his 
father's death, 


Holroyd for the plaintiff. The queſtion is whether Jobn 
Wilſon, the ſon and deviſee, took by the will an eſtate for life 
only, or in tail, If the latter, it was barred by the fine, and 
the leſſor of the plaintiff's title is regularly deduced from him. 
This queſtion depends on another, namely, whether the firſt 
limitation to 70% Wilſon for life be a legal or equitable eſtate 
in him, or in other words, whether or not it was a truſt executed 
in him by the ſtatute of uſes. The rule in Shelley's caſe (a) 
has always been adhered to, that where a man by any gift or con- 
veyance takes an eſtate of freehold, and in the ſame gift or 


conveyance an eſtate is limited either mediately or immediately 


to his heirs in fee or in tail, „he heirs” are words of limita- 
tion of the eſtate, and not words of purchaſe. In ſuch caſe the 
eſtate for life 1s united with the ſubſequent limitation, and forms 
an eſtate in fee or in tail in the firſt taker. Doe v. Fonnereau, 
Dougl. 472, and Jones v. Morgan, Brown, Ch. Caf. 216. This 
rule indeed only applies where the firſt and ſecond limitations 
are of the ſame nature, either both legal or both equitable eſtates. 
Now here it muſt be admitted that the ſecond limitation con- 
veys a legal eſtate : and the queſtion then is, whether the deviſe 
to Jobn Wilſon, the fon, be a truſt executed in him or not. By 
a reference to the caſes which have been decided, and the prin- 
ciples there laid down on this ſuabject, it will appear that the 
truſt was executed in the preſent cafe. Firſt, conſidering the 


principles that have been eſtabliſhed. Uſes and truſts have been 
held the ſame as to the operation of the ſtatute. They have been 


fo conſidered in a variety of cafes, and they are ſo expreſſed in 
the ſtatute itſelf. And the principle appears to have been this, 
where by the nature of the truſt directed it is not neceſſary or 


(a) 1 Co. 106 6, | 
requiſite 
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requiſite that the eſtate ſhould remain in the truſtees in order to 
carry the purpoſes of the truſt into execution, there the truſt is 


executed by the ſtatute, and the legal eſtate veſts in the ceftuy 


que truſt. Broughton v. Langley (a); in which caſe it was alſo 
held that upon the. ſtatute of Uſes as well as in other cafes the 
intent of the teſtator cannot control the operation of law (6). 
The principal queſtion there was, whether by a deviſe in truſt 
to permit A. to take the profits for his life, and after, the truſ- 
tees to ſtand ſeiſed to the uſe of the heirs of the body of A., an 
eſtate tail was executed in him? and judgment was given that 
it was; and it was held that that was a plain truſt at common 
law ; and what at common law was a plain truſt of a freehold or 
inheritance is executed by the ſtatute, which mentions the word 
truſt as well as vſe. And there the caſe of Burchett v. Dur- 
dant (c), contra, was denied to be law, The general principle 


contended for appears likewiſe from the caſe of Jones v. Lord 


Say & Seal (d). There the deviſe was to truſtees to ſatisfy out 
of the reats and profits ſeveral legacies and deviſes, and to pay 
ſeveral annuities for lives, and afterwards to pay the ſurplus 
into the proper hands of the teſtatrix's daughter, or ſuch perſon 
as ſhe ſhould by writing direct, during her life, and then to the 
uſe of the heirs of her body, ſubject to the payment of the ſeveral 
annuities, It is true that in that caſe it was held a truſt, and 
not a uſe executed ; but the reaſons on which the court went are 
much in favor of this being executed. The truſtees in that caſe 
were to pay legacies and e@rnuzties to other perſons ; they were 
to reimburſe themſelves their expences ; they were only to pay 
over the ſurplus, and that to the ſeparate uſe of a married woman; 
thole truſts therefore could not poſſibly have been executed un- 
leſs the legal eſtate remained in the truſtees, But it ſeems to 
have been taken for granted in that caſe, that if the limitation 
had been to truſtees to pay over to another generally, the uſe 
would have been executed. This reaſoning is fully eſtabliſhed 
by the Lord Chancellor in Spind v. Smith (e), which went 
on the idea that the truſtees were, after deducting rates, taxes, 
expences and repairs, to pay over the ſurplus only. But even 
in that caſe the Lord Chancellor was of opinion that the uſe was 


(a) 2 Salk. 679. Lute. 816. 1 Eq. Ca: | (4) 1 Eg. Ca. 4br. 383. and more full in 
Abr. 383. pl. 3. 2 Cerd Ram. $73. S. C. | 8 Vin. 262. apd 3 Bro. P. C. 458. | 
(6) 1 Yentr, 372. (e) Brown's Cb. Ca. 75. 
{<) 2 YVemr, 311. FS ö 
executed 
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cuted (2). That caſe ſhews explicitly that a deviſe to truſtees 
to pay rents and -profits generally is a uſe executed; and that 
where the whole profits go to the cefluy-que truft, the land ſhall go 
with it. A deviſe of the profits has always been confidered as 
a deviſe of the land itſelf. And it has been repeatedly held that, 
wherever a perſon is entitled to the whole beneficial intereſt, the 
poſſeſſion ſhall follow it; that the right of poſſeſſion and the right 
of excluſive enjoyment ſhall never be diſunited; and that where 
the truſtee is but a mere inſtrument to receive and pay over to 


the ceſtuy que truſt, the uſe or truſt ſhall be executed. This 


court will the more readily adopt theſe principles in all caſes 
when it is conſidered that the ſtatute of Uſes was remedial; and 
extends in terms to all uſes, confidences, and truſts. Now in 
the preſent-caſe, the deviſe limits the eſtate to truſtees, in truſt 
to receive the rents and profits, with a direction that they (hall 
be applied to the ſubſiſtence and maintenance of John Wilſon for 
life. It is not ſaid that the truſtees ſhall have the application of 
them, or that, if they ſhall, ſuch application is to be at heir 
diſcretion. . But the intention of the teſtator rather was that the 
ceſtuy que truſt ſhould have the rents and profits for his ſubſiſtence 
and maintenance, and that the truſtees {ſhould pay them to him, 
to be by bim ſo applied. For unleſs the contrary be manifeſt on 
the face of the will, it muſt be conſtrued ſo as to be moſt benefi- 
cial to the ceftuy que truſt ; he is the object of the teſtator's boun- 
ty; no benefidial intereſt is given to the truſtees. If the teſtator 
had intended that the truſtees ſhould have a complete power over 
the application of the profits during the life of his ſon, he would 
have expreſſed himſelf differently. Inſtead of ſaying that the 
profits /hal/ be applied for his ſubſiſtence, &c. he would have 
directed that they ſhould apply them according to their diſ- 
cretion, or words to that effect. If the truſtees are to have the 
application, ſuch injurious.conſequences will follow as can never 
de preſumed to have been in the intention of the teſtator. Such 
a power in truſtees would be liable to great abuſe, and a great re- 
ſtraint on the-ce/tuy gue truſt. It would ſubje& him to the con- 
trol, perhaps to the caprice, of others; and place him under a 
perpetual minority of guardianſhip. The court will not put 
him in ſuch a ſituation unleſs they are bound by expreſs words, 
and there are none ſuch here. It muſt then be confidered that 


La) This was read from a manuſcript note, and does not appear in che report of it 
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the application of the-profits is to be by him; in which caſe the 
deviſe amounts to no more than this, that the truſtees ſhall re- 


cetve the rents, and pay them over to John Wilſon for his ſub- 


ſiſtence: and then the whole beneficial intereſt being in him, 


and the whole profits going to him, the limitation for life is 
executed in him, according to the doctrine in Shapland v. Smith, + 
the other caſes, and the ſpirit and letter of the ſtatute of uſes. 
Ard being executed in him, his legal eſtate for life united with 
the ſubſequent limitation to the heirs of his body, and gave him 
an eſtate tail, which is barred by the fine ; and e ee the 
leſſor of the plaintiff is entitled to recover. 

Heywood for the defendant. It was plainly the intention of 
the teſtator in this caſe that his ſon ſhould take an eſtate- for life 
only, and that the iſſue of that ſon ſhould take the inheritance. 
However, the queſtion muſt turn on the legal effect of the tech- 
nical words which he has uſed, and not upon his intent, The 
legal eſtate was in the truſtees during the life of the ſon; and 
then the equitable intereſt which he had cannot be coupled with 
the ſubſequent legal limitation to the heirs of his body, ſo as 
to execute the truſt under the ſtatute, and veſt an eſtate tail in 
him. That the firſt deviſe to the truſtees gave the ſon only an 
equitable eſtate for life appears concluſively from Sbepb. T ouch. 
482, where it is ſaid that, where lands are conveyed in truſt that 
the ſeoffees ſhall take the profits, and deliver them to the feoffor 
and his heirs, this truſt is not within the ſtatute, nor will the 
flatute execute it. In a note to that paſſage is cited 1 Eg. 
Ca. Abr. 383. where three ways are mentioned of creating 
a truſt; 1ſt, where a man ſeiſed in fee raiſes a term for years, 
and limits it in truſt for A., &c. for this the ſtatute cannot exe- 
cute, the termor not being ſeiſed. 2dly, where lands are limited 
to the uſe of A., in truſt to permit B. to receive the rents and 
profits; for the ſtatute can only execute the firſt uſe, zdly, 
where lands are limited to truſtees fo receive and pay over the 
rents and profits to certain perſons; for here the lands muſt re- 
main in the truſtees to anſwer theſe purpoſes. Now this laſt 
rule is immediately in point to the preſent caſe, and muſt govern 
it, And it has been ſubſequently recognized by Mr. Juſtice 
Blackſlone (a) who ſays that where lands are given to one 

and his heirs in truſt 70 receive and pay over the profits to ano- 
ther, this uſe is not executed by the ſtatute. Now here the truſ- 


(a) 2 Black, Com, 3 36. 
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tees are to receive, and pay over, for certain purpoſes ; and unleſs 
the legal eſtate remains in them, thoſe purpoſes cannot be anſ- 
wered. This is very diſtinguiſhable from the caſe of Brough- 
ton v. Langley (a); for there the truſtees were to permit the 


ceſtuy que truſt to receive the rents and profits, and there was 


nothing for them to do: and that diſtinction was expreſsly 
taken in the caſe of Jones v. Lord Say and Sele (b); where too 
it was held that the different intereſts could not unite. And 
the ſame doctrine was held by Lord Hardwicke in Bagſhaw v. 
Spencer (c), where one of the queſtions was, whether the teſtator's 
nephew took an eſtate for life or in tail: and it was determined 
that he took an equitable eſtate for life only; though the truſ- 
tees had not ſo much diſcretion as to the diſtribution of the rents 


and profits as they have in this caſe ; for after debts, &c. paid, 


the nephew was entitled to one moiety certain of the eſtate, As 
to the caſe of Shapland and Smith ; when it is thoroughly con- 
fidered, it makes in favor of the defendant, That was a queſtion 
upon a title which depended on the validity of a recovery againſt 
which the maſter had reported. The queſtion was, whether 
a deviſe i in truſt to receive the rents and profits, and, after de- 
ducting the rates, taxes, and repairs, to pay over to C. S. for 
life, was executed 1 in C. §. to the heirs of whoſe body the eſtate 
was limited over. Baron Eyre, and Maſter Holford, were of 
opinion that it was, but Maſter Herz? differed ; ; and the Chancel- 
lor afterwards concurred with Maſter Hetf's opinion; and 
the exceptions to the Maſter's report were ultimately overruled. 
The truſtees having to receive the rents and profits and pay them 
over has uniformly been determined to take the truſt out of the 
ſtatute. And beſides in this caſe the rents and profits are re- 
quired expreſsly to be appropriated by the truſtees to the ſub- 
ſiſtence and ſupport of the ſon; and they might be called to ac- 
count, if they applied them to any other purpoſes. 

Holroyd in reply. What is ſaid in Sh. Touch. is overruled 
by the reaſoning. in Shapland v. Smith ; and though the Lord 
Chancellor was ultimately of opinion in that caſe that the uſe 
was not executed, yet there is a manifeſt diſtinction between 
that caſe and the preſent; for there the truſtees were to do ſome- 
thing beſides merely receiving and paying the profits over ; they 
were bound to repair, which was the ground of that deciſion ; 


(a) Salk, 679. * (5) 1 Eg. Ce. Aör. 383. $ Vin, Abr. 262. ' (e) I Vex. 142. 
| | otherwiſe 


449 
1788. 


SILVESTER 


againſt 


W1L$SON». 


K * . 

— — — — pr pay hw” 4 — — _ — 

— — —— — — " — A — 
- k 
— — — —— — — — — — — ys 

— 2 Sam Ya, — — —— wa * 1 
— o "> — - . 8 — — = — — _— _—  - —— 
— 7 — — —— — — 2 2 4 7 ITT 22 = 

8 * 5 - 9 _ a \ 8 


— — 
DIV 9 — - = 
* - age IE d __ — 
* — — — 
— 3 - 
- "> RR 
— — o dew 4 v4 
+ — 


See oi YT Bs. me. i 


= 
Z —— ä * ” — 2 — — — S 47 
"+ * * 
— 2 - \ - . 
VT +&- — 7 2 . 5 = — I r — , 5 is 
ba * . > - "Ws — 4 — 
— — — —— — 7 E » . I I. * . — 5 
_ 4 — — 2 * 22 4 - - i — Z "es 4 a „ — 
- >. — — — — A hs p „ — - — 4 - — — — 
9 


. 
r CHAT. i at. £ = - 


—— — 
4 ” — 
= * 1 


<A = = 
— — — 


— wt -, 5 . 


2 


oe So —UU— —— 
— — — 
_ — 


2 — — p ů r > 


— — 


3 — 3 — 1 2 a 
. e ³· A 
55 


— — I IS — - 
— o - 


= — 


— — 


n 
4 5 - 


on 


> 
— 


r 
— — 


r LES Pre A, 
1 


, 
4 * 
+ 
! 
N 


f 


450 
1788. 
—— 


SILVESTER 
againſt 


* 
_ = 1 A 4 — N * Wi = o 
- - N 2 — 
a — 9 
— 2 ws» Ew a . — — w — ad, * * "_ as — 
. —— — — — 
1 . mz - - 4 4 — — — 
- q - — 1 
- = ſt —_ * — — > ———_— c—_—— - — — 2 On—_— — 22 "LEY —— — — 
82 - > — - _ a - —— —— 
— — — — — —— — _ he a _ 
—— . — — — — — . - Rea 


-— = p * -- - — 
— 3 —— - — 8 
" - = » 
- - - 


— OA. aw 


2» — 
» - % bo S. , A * » ewe rx 
_— —— ˙ — è————»Q— 
g - — 


— 
— 8 — 
— — 222 3 


IC c AJ * * 5 
. ˙·¹—— —— ——— 
* = 1 * 

— 8 882 — = - — = 
- © <_ - - 32 
— 
— ene 


4 
* 1 » - ©. . a — 2 E 
- . — —_— & \ 
— . — 7 5 — > — — — ns — — 
— — A CC q — w — = ral 22 
. 2 . 2 2 o - - af . — 
— — = = - "4 . — — 4 = _ — 
— 2 — \ — 22 4 S 4 — — xz — 
— x - d E 6 
— _— 2 — —— 
— — — - »*. —_— — - 


* — 
— 


— . 


Ra 


*— . _ 


MILSsoN. 


CASES IN EASTER TERM 
otherwiſe according to what is ſaid by the Chancellor the uſe 
would have been executed. Beſides the Chancellor ſaid that if 
it was even a diſputed title he would not oblige a purchaſer to 
take. Now this deviſe is only a direRion that the rents ſhould 


be applied to the ſubſiſtence and maintenance of ceſiuy gue truſſ, 
and amounts to nothing more than a general ee to 


His uſe. 


The Court faid that they would look into the caſe of Shap- 
land and Smith ; and the next day, 

AsmnuRsT, |.—delivered the opinion of the court. 

We poſtponed giving our opinion yeſterday, not as having our- 
ſelves conceived any doubt upon the queſtion, but as the caſe of 
Shapland v. Smith was cited, on the argument of which the chan- 
cellor was ſaid to have thrown out an opinion which might govern 
this caſe, in deference to ſo great an authority, we were diſpoſed 
to look into that caſe, before we finally gave our opinion, We 
have now looked into the caſe, and from the ſtate of it in Brown's 
Reporte, we do not find any thing to ſhake the former authorities 
upon this ſubject. In the caſe alluded to, the maſter had reported 

againſt a title to an eſtate which was referred to him: on which 
the queſtion occurred, whether the truſtees had the legal eſtate 
in them or not; he reported againſt the title, which report was 
excepted to. The teſtator had deviſed to truſtees in truſt that 
they ſhould yearly, after deducting rates, taxes, repairs, and ex- 
pences, pay the remaining ſurplus to his brother for life, and 
after his deceaſe to the uſe of the heirs of his body. The 
chancellor ſaid that, the truſtees being to pay taxes and repairs, 
they muſt have an intereſt in the premiſes, and the legal eſtate 
for the life of the brother muſt be in them; and therefore he 
confirmed the report. This circumſtance making the caſe ſtill 
ſtronger than where the truſtees are to receive and pay over, it 
was natural for the chancellor to ſtate it ; but he did not deny 
the authority of the former caſes; and as this caſe did not call 
for it, it is not likely that he ſhould go out of his way to over- 
turn them. Then taking the former authorities to be unſhaken, 
the cafe of Simſon v. Turner, Eg. Caf. Ab. 383. and which is 
recognized in 2 BJ. Com. 336. is in point to the preſent. - But 


there ſeems to be a circumſtance in the preſent caſe, which 
makes it ſtill ſtronger ; for it is not barely to receive and pay, 
but the teſtator directs that ſuch rents, iſſues, and profits, ſhall 
be applied for the Jubhtence and maintenance of the ſaid John 

I | Ws on. 


by 7 
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Wilſon. The teſtator therefore ſeems to mean that the truſtees 
ſhould be inveſted with ſome ſort of diſcretion with reſpect 
to. the application. And if the tenant for life had proved 
diſſolute, and extravagant, and had ſquandered his money 
in gaming, to the defrauding of his honeſt creditors, it is by no 
means clear that the truſtees would not have been juſtified, either 
in a court of law or equity, in paying ſuch creditors, before they 
had paid over the ſurplus to the tenant for life ;- as the teſta- 
tor ſeems to have had ſome jealouſy of his ſon's conduct, 
and to have wiſhed that the truſtees ſhould have an eye to the 
application of the money. Therefore we are all of opinion that 
the judgment mult be for the defendant. 


Poſtea to the dest 


The KING againſt The Inhabitants of STOKE. 


HE pauper rented a houſe and land, of the yearly value 
of 8 J. 125. 6d. in the pariſh of Barlaſton, in the county 
of Stafford, in which he then reſided; and for ten months 
of the ſame time he took the hay-graſs and after-math of a 
meadow in the ſame pariſh for 21. 55s. 6d. He paid no 
taxes; but he fenced the meadow, and ſpread the hillocks 
himſelf. He was removed from Stoꝶe to Barlaſton by an order 

of two juſtices, which the Seſſions quaſhed on appeal, And a 
rule having been obtained to ſhew cauſe why the order of Seſſions. 
ſhould not be quaſhed ; 


Leycefler now ſhewed cauſe, inſiſting that the agreement for 
the hay-graſs and after-math did not convey to the pauper any 
intereſt in the ſoil; and that that intereſt which did paſs was not 
a tenement within the ſtatute (a), ſo as to give the pauper, tak- 
ing it, a ſettlement in Barlaſton. Under the terms of this con- 
tract the pauper derived a mere perſonal right to take the graſs 
and after-math, but no intereſt in the ſoil : he was not to take 
the general, but only particular, profits of the land. Taking 
the apples of an orchard, or the hops in a piece of hop-ground, 
would equally paſs the ſoil. The diſtinction is taken in Co. 
Lit. 4. 6. between paſturam and paſcuum; by the former of 
which the en itſelf 8 but the latter conveys no intereſt 


0 10 14 Car. 2. c. 12. hd 
5 2 | in 
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in the ſoil. And this caſe is of the latter ſort; An ejectment 


could not have been maintained for the graſs. The circumſtance 
which is ſtated at the end of the caſe, that the pauper fenced 


the meadow himſelf, cannot vary the contract between the par- 


ties ; it was a mere voluntary act of his own, and for his own 
benefit. Then if the ſoil itſelf did not paſs, the intereſt which 
was granted cannot be conſidered as a tenement within this act 
of parliament. The worde“ tenement” in this ſtatute is not 
uſed in ſo large a ſenſe as it is. in common conveyances ; if it 
were, an office, or a rent, would give a ſettlement : but that has 
never been contended, In the caſe of R. v. Minchin Hampton 
(2); the court ſaid that taking the paſture of a piece of ground 
would not give a ſettlement, though renting a piece of paſture 
ground would. And though that caſe was determined on an— 
other point, namely, for want of an adjudication, yet the reaſon- 
ing of the court there ſeems to have been adopted in R. v. Lock- 
erly (6). This caſe then is preciſely ſimilar to that; for this is 
only a taking of the paſture of a piece of ground. In R. v. 
Lindwood (c), Parker Ch. B. ſaid ** to anſwer the deſcription 
of a tenement within the act of parliament, it ſhould be a rent- 
ing a houſe, or ground, of the yearly value of 101.“ In the caſe 
of R. v. Wixley (d), Lord Mansfield gave it as a reaſon, why a 
cattle-gate was a tenement within the ſtatute, that they paſſed 
by leaſe and releaſe. A grant of a cattle-gate conveys the ſoil 
itſelf. An ejectment will lie for a beaſt-gate (e); and a cattle- 
gate is like it. In R. v. The Inhabitants of Alresford //, where 
the queſtion was whether a fiſhery was a tenement, the court 
ſaid, they muſt take it that the ſoil paſſed ; and it was determin- 
cd on that ground. | 

Swinnerton, contra, was ſtopped by the court, 

ASHHURST, I. —It is clear, from the ſtating of the caſe, that 
the land was intended to paſs; it ſtates that“ for ten months 
the pauper took the hay-graſs and after-math of the meadow.® 
Now why ſhould he have taken it for ten months if the ſoil was 


not intended to be conveyed ? There could be no other profits 


of this ground but the hay-graſs and after-math; aud if a man 

grant all the profits of the ground, he grants the land itſelf. 
BULLER, J.—This is like the caſe put in Co. Lit. where paſ- 

tura caries the land itſelf. The pauper was to have the hay and 


(a) 2 Str. 874. and cited in Burr, f. C. 317. (3) Burr. S. C. 318. (c) Bote. 348. | 
1%) Ante 1 vol. 138. (e) 2 Str. 1084. -Andr. 106. %) Ante 1 vol. 358, 
TIS after- 
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after-math, which was all the produce of the ſoil. This is not 
like taking hay-graſs after ſeverance ; for that is only a chattel. 
But here the contract was, that the pauper ſhould take all the 
graſs which ſhould grow ; he was to cut it and make it into hay 
himſelf; and after that he was to have every thing which grew 
on the land for ten months. 


GROSE, J.—of the fame opinion. 
Be Rule abſolute. 


The King again The Inhabitants of NRwWTON Toney. 


WJ 7 LLIAM Salter, Margaret his wife, and their two chil- 

dren, were removed by an order of two juſtices from Har- 
bridge, Southampton, to Newton Toney, Wilts, On appeal the 
Seſſions confirmed the order of juſtices, and ſtated the following 


caſe for the opinion of this court. The pauper, William Salter, 


went into the pariſh of Newton Toney to the houſe of William Pe/- 
tans, a publican there, who had before employed him three times 
to go into Shropſhire with ſome hounds ; and, on his return from 
the laſt of theſe journizs, he agreed to live with Pofans as hoſtler 
at 46. 6 d. per week, and continued with Poftans as ſuch hoſtler 
for one year and an half, and then went away. Before his de- 
parture, on demanding his wages, Po/tans alleged that, as he 
had received vails, 45. 6 d. a week would be too much, where- 
upon he agreed to accept after the rate of 10/. a year, in lieu of 
45. 6d. per week. The pauper having received his wages, he 
left his ſervice and lived elſewhere for five or ſix months; at the 
expiration of which time he returned to Newton Toney, and 
agreed with Poftans to ſerve him again as his hoſtler, as he had 
done before at 4 s. per week, which was about 10/. a year; and 
which he received when he thought proper to aſk for it. Under 
the latter agreement the pauper lived one year and an half, but 
thought himſelf as a weekly ſervant, and at liberty to leave his 
ſervice at any time during the ſaid two ſervices. 

Burrough, in ſupport of the order of Seffions, contended that 
the firſt hiring in the pariſh of Newton Toney was a general hir- 
ing; and as the pauper ſerved more than a year under it, he there- 
by gained a ſettlement in Newton Toney. The only difficulty, 
if there be any in the caſes, ariſes on the reſervation of the wages; 


but that circumſtance cannot vary this caſe, as it only aſcertains 
the 
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1788, the quantum of the wages, and does not limit the duration of 
— the ſervice, or control the general hiring. Under the firſt divi- 
The bine fion of caſes on this head may be claſſed thoſe where there was 
This Inkabi- a hiring for a year, for wages not reſerved yearly, but for a 


A roomiped ſhorter time, or by the piece; namely, R. v. Atherton (a), and 
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R. v. King's Norton (6); in the former of which there was an 
hiring for a year, for wages payable quarterly, where the pauper, 
by ſerving a year, was held to gain a ſettlement ; and in the lat- 
ter of them, a ſettlement was gained by ſerving under an hiring 
for a year to ſpin at the rate of 15. 6d. per ſtone. The next di- 
viſion of caſes is where there was an hiring by the week, or for 
leſs time than a year, at weekly or other wages reſerved for leſs 
time than a year, where no ſettlement was gained. And thoſe 
are R. v. Wrinton (c), and R. v. Brangninch (d), where there was 
a weekly hiring, at weekly wages; and R. v. El/llack (e), where 
the pauper was hired to ſerve as long as the maſter wanted a ſer- 
vant, at weekly wages. The third claſs of caſes is where there 
was a general hiring at weekly wages, but where ſomething af- 
terwards paſſed to ſhew that the parties did not originally intend 
to contract for a year; ſuch as R. v. Dedham (. In ſuch a 
caſe no ſettlement can be gained, becauſe the general preſump- 
tion is. rebutted, that it was intended to be a general hiring. 

There is alſo another head of cafes where a, ſettlement has been 
gained under a general hiring, at weekly wages, where nothing 
has afterwards paſſed between the parties to ſhew that they did 
not intend it to be a general hiring, of which deſcription is R. 

v. Seaton and Beer (g). In that caſe the court held that the 
the pauper ſhould gain a ſettlement ; and that the reſervation of 
weekly wages could not of itſelf defeat a general hiring. Now 
the preſent caſe is preciſely ſimilar to that; here is a general 
hiring with weekly wages ; and it cannot be collected either from 
the contract itſelf, or from the ſubſequent conduct of the parties, 
that the hiring was intended to be for a ſhorter period than a year. 
Neither-can the reſervation of weekly wages control the general 
hiring on the authority of R. v. Seaton and Beer. With reſpect 
to the apprehenſion of the pauper, it has been repeatedly deter- 
mined that that cannot vary the caſe, 


(a) Burr. S. C. 203. Bott. 312. | (e) Hil. 25 G. 3. B. R. 
(5) Burr. S. C. 152. Bott. 282. 
(c) Burr. S. C. 280. | 
) Burr, S. C. 662. Bott. 285. 


(f) Burr. S. C. 653. Bott, 284, 
(2) P. 24 6. 3. B. R. 


Marſhal, 
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Marſhal, N „and Perral, n. were ſtopped by the 1788. 
court. net dies 
seist ].—The caſe of The ing x v. Dedham is much Vern 
ſtronger than the preſent. There the pauper hired himſelf to a The Inhabi- 
plumber and glazier, board, lodging, and waſhing, ſummer and en 
winter, at fix ſhillings per week. And though the pauper con- ener. 
tinued in his ſervice above a year, the court ſaid that they could 
not make it a hiring for a year, and that the pauper could not 
ö gain any ſettlement by it. It is impoſſible to diſtinguiſh the 
two caſes upon principle. In the preſent caſe the pauper hired 
himſelf as an hoſtler at 45. 6d. per week; but: that cannot be 
_ conſidered as a general hiring ; and if either party had choſen to 
diſſolve the contract before the expiration of a year, no action 
could have been maintained by the other. With reſpect to the 
apprehenſion of the pauper, it has been decided in a variety of 
caſes that that cannot vary the contract. 
BULLER, J.— This caſe is not fo ſtrong as that of The King 
v. Dedham; for there the expreſſion © ſummer and winter“ 
ſhewed that the party had it in contemplation to continue a year 
in the ſervice. In the preſent caſe the hiring is merely at ſo 
much per week. Now if there be any thing in the contract to 
( ſhew that the hiring was intended to be for a year, there a re- 
ſervation of weekly wages will not control that hiring. But if 
the payment of weekly wages be the only circumſtance from 
which the duration of the contract is to be collected, it muſt be 
taken to be only a weekly hiring. And the hiring in the preſent 
caſe is of that kind. 
GRosk, J.—Conſidering the fituation of the pauper, and 
what paſſed at the time of entering into this contract, this 
appears not to be an hiring for a year. The pauper was hired in 
the character of hoſtler, at 45. 6d. per week; now that circum- 
ſtance alone ſhews that he was not likely to continue a year in 
his ſervice. Beſides, it appears that he actually left his ſervice 
in the middle of the year, which fatisfics me that it was not in- 
tended by the contracting parties to be an hiring for a year 


_ 8 — — 
3 — A - — 
- - 
. CE IN r — 
- — — = 
b - — — — 7 23 
— o — 4 _. >< $44 — +* 


— — — —-— » 3 - 
— 2 — — I - 
- — — "_ . 
—_ — 0 — 5 . —— — 


— 


xa 


S282 — - — 
= 


IZED 


— — — — 
RI - 
— — — - 


rr 


Rule abſolute. 


"Wn 
wt 82 * * 
mY 


— y , — . 
* — KT or ECT, i 
| 8 . 


5 


* * 8 3 "* 
> - => . — 


The 


— 
Ap 3 


e 2 


vor 
* 
a 


DS = 
22 I 2 War. 7 
_ v —_— o N - 
> DAS A, = 
o ws : ws. 0 


[ 
! 
W | 
| 
= 
. 


— 
in = — — 2 5 
— 
—— — — ——̃ —— — ——— 
— - 8 


— = —— 


»— 


> —_ 9 
a id tr 4a 
S Wm 4. 4 


456 


1788. 


— 


Saturday, 


If a return to 


a mandamus 
conſiſt of ſe- 
veral inde- 
pendent mat- 
ters not in- 
conſiſtent 
with each 
other, but 
part of them 
gocd in law, 
and part bad, 
the court 
may quaſh 
the return as 
to ſuch part 
only as is 
bad, and put 
the proſec u- 
tor to plead 
to or traverſe 
the reſt. 
Where two 
cauſes re- 
turned are 
inconſiſtent, 
the whole is 
bad. 

That B. was 
not a bur- 
geſs ; that he 
was not eligi- 


ble to the 


office of com- 
mon council- 
man; and 
that he was 
not elected; 
are not in- 
conſiſtent re- 


turns. 


CASES IN EASTER TERM 


- x — 


* 


The King againſt The Mayor, &c. of Causa Dex. 


FO a mandamus to the mayor, bailiffs, and burgeſſes of 
Cambridge, to admit Patrick Beales into the office of 
common councilman, they returned that the borough. of Com- 
bridge was a borough by preſcription, and under a charter of king 


James the Firſt; and that the mayor, bailiffs, and burgeſles, 


have been uſed and accuſtomed to admit to the freedom of the 


ſaid borough ſuch perſon and perſons, upon payment (to the uſe 
of the borough aforeſaid) of fuch ſum and ſums of money 
as the mayor, bailiffs, and burgeſſes of the ſaid borough, or the 
major part thereof, have agreed and fixed upon in common hall ; 
and upon payment of ſuch ſum and ſums of money, and being 
ſworn into the office of burgeſs, ſuch perſon hath been entitled 
to all the privileges, rights, and profits, belonging to the office of 
burgeſs of the ſaid borough, And further, that from time imme- 


morial there have been and ſtill are within the ſaid borough cer- 


tain officers of the ſaid borough, called bailiffs, and other certain 
officers, called treaſurers; and that within the ſaid borough 
there is, and from time immemorial there hath been, a certain 
ancient and laudable cuſtom uſed and approved of, that no bur- 
geſs of the ſaid borough hath been eligible to the office of a 


common councilman of the ſaid borough, who hath not actually 


ſerved the office of treaſurer and bailiff of the ſaid borough, or 
paid ſuch a ſum of money to the uſe of the ſaid borough, to be 
excuſed ſerving ſuch offices, as has been fixed by the mayor, 
bailiffs, and burgeſſes, or the major part thereof, in common 
hall, upon the application of the burgeſs deſiring to be excuſed 
from ſerving ſuch offices; which payment of money to be excuſed 
ſerving the ſaid offices has been called paſſing offices. And fur- 
ther, that on the 11th day of January 1785 it was agreed by the 
mayor, bailiffs, and burgeſſes of the ſaid borough, then and 
there aſſembled in common hall, that Patrick Beales, named in 
the ſaid writ of mandamus, might be admitted to the freedom 
of the ſaid borough, upon payment of the ſum of 4o guineas to 


the uſe of the ſaid borough. And the ſaid Patrick Beales, be- 


ing then and there in the common hell of the ſaid borough, 
claimed to be {worn a burgeſs of the ſaid borough, upon pay- 
ment of the ſaid 30 guineas, And the mayor, bailiffs, and bur- 


geſſes 
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geſſes, then aſſembled in common hall, on the ſaid 11th day of 
January 178 5, believing that the ſaid Patrick Beales had then 
and there paid the (aid ſum of 30 guineas to the treaſurer of the 
| faid borough, or to ſome other perſon, duly authoriſed by the 
mayor, bailiffs, and burgeſſes of the ſaid borough to receive the 
fame to the uſe of the ſaid borough, the mayor then and there 
directed the ſaid Patrick Beales to be ſworn into the office of 


burgeſs of the ſaid borough ; but the ſaid Patrick Beales did not 


on the ſaid 11th of January 1785, or any other time, pay the 
ſaid ſum of 30 guineas to the uſe of the ſaid borough. And 
further, that afterwards, on the 12th of April 1785, it was 
agreed by the mayor, bailiffs, and burgeſſes of the ſaid borough, 
then and there in common hall aſſembled, that the ſaid Patrick 
Beales ſhould have leave to paſs all offices under the bench ; 
that is, ſhould be excuſed from ſerving the offices of treaſurer 
and bailiff of the ſaid borough, on payment of the ſum of 10 
guineas to the uſe of the ſaid borough; but the ſaid Patrick 
Beales did not on the ſaid 12th of April 1785, or at any other 
time, pay the ſaid ſum of 10 guineas to the uſe of the ſaid bo- 
rough. And further, that on the 16th of Auguft 1787, being 
a grand common day holden in and for the ſaid borough, a cer- 
tain bye-law or order was propounded in the following words ; 
that is to ſay; ©* Ordered by the mayor, bailiffs, and burgeſles, 
„in common hall aſſembled, that no perſon ſhall be eligible to 
«© be elected into the office of common councilman, but ſuch as 
« have ſerved the offices of treaſurer and bailiff; and that no 
«« perſon, having been diſpenſed from ſerving ſuch offices of 
«« treaſurer and bailiff, ſhall be eligible to be elected into the 
„office of common councilman, until he has actually ſerved 
*« ſuch offices of treaſurer and bailiff; any uſage, bye-law, or 
* ordinance, to the contrary notwithſtanding.” Which ſaid 
bye-law or order, on the 24th of Auguſt 1787, being a grand 
common day, was confirmed by the mayor, bailiffs, and bur- 


geſſes, then and there aſſembled in common hall; and by reaſon 


of the premiſes the ſaid Patrick Beales was and is ineligible into 
the place and office of one of the common councilmen of the 
ſaid borough of Cambridge. And further, that the ſaid Patrick 
Beales was not duly elected into the ſaid place and office of one 
of the common councilmen of the ſaid borough, as by the ſaid 
writ is ſuppoſed. And for theſe cauſes they the mayor, bailiffs, 
and burgeſſes, of the ſaid borough have not admitted, &c. 

Wilſon 
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Wilſon took ſeveral objections to the validity of the tubs 
The ile doctrine reſpecting returns to mandamus is perfectly 
well known and eſtabliſhed. A return requires as much cer- 


tainty as an indictment; nothing therein is to be taken by in- 


tendment or inference, Now throughout this return none of - 


the material facts are poſitively alleged, but the whole muſt be 


underſtood by intendment only. And even then, if the court 
can take notice of them at all in the manner they are ſtated, the 
return profeſſes to ſtate two cauſes which are inconſiſtent, and 
therefore bad; for firſt, it is meant to be inferred that Beales 
was not a burgeſs; and then, ſecondly, he is ad mitted to be a 


burgeſs, and it is urged that he has not qualified himſelf to be 
admitted to the ofice of common councilman by having 


ſerved the offices of treaſurer and bailiff, But firſt, as to his 
not being a burgeſs. The cuſtom is ſtated to be to admit ſuch 
perſon, &c. to the office of burgeſs, upon his paying a certain 
ſum ; on payment of which ſum, he is entitled to a// the privi- 
leges of a burgeſs; and then it proceeds to ſtate that Beales had 
not paid it; from whence it is meant to be inferred that he was 
not a burgeſs, But that is not ſufficient: it ought to have been 
ſtated as a ſubſtantive fact that Beales was not a burgeſs, in ſuch 
4 manner as that the proſecutor might have taken iflue on it; 


and it ſhould not have been left to be collected by inference, 


Beſides, it is ſlated that on payment of that ſum he becomes en- 
titled to all the privileges of a burgeſs; now non con/lat that he 


is not entitled to ſome of thoſe privileges without payment of 


that ſum, and amongſt others to this one: fo that conſiſtently 
with the non-payment of that ſum he may be eligible to the 
office of common councilman. The return then proceeds to 
ſtate that Beales was directed to be ſworn in; therefore the court 
muſt take the fact to be that he was ſworn in accordingly. 

Then if he were once in poſſeſſion of his franchiſe, he became 
entitled in/lanter to all the privileges annexed to it, and could 
not be removed from it without being evicted by a quo warranto 


| information. If ſo, the corporation could not ſuſpend him 


from the privilege of being eligible to the office of common 
councilman on account of the non- -payment of that ſum of mo- 
ney ; for if that ever were an objection, it muſt have been an 
objection in limine to his becoming a burgeſs at all. But if he 
is ſworn in, he is an actual burgeſs; and if the corporation could 


not diveſt him of his office, they cannot abridge him of the full 
| I a g | 


4 exerciſe 


— 
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exerciſe and enjoyment of it, and amongſt others of his eligibi- 


Aity to the office in queſtion. adly, The return, admitting him 
ito be a burgeſs, fates a cuſtom that no burgeſs is eligible to the 
office of common councilman, who has not either ſerved certain 
offices, or paid a compoſition. Now it does not follow from 
this, nor is it ſtated as a fact, that any other perſon than a bur- 
geſs is ineligible without having ſerved or paid that ſum. It is 
true that the court will take notice of ſuch things as are neceſſa- 


rily incident to all corporations, though they are not particularly 


ſtated, as in the caſe of Th King v. The Mayor of Lyme Regis (a), 
where the-court held that the power of amotion was in the body 
at large; but it is not neceſſarily incident to a corporation that 
none but a burgeſs ſhould be eligible to be a-common council- 
man, or even that there ſhould be any ſuch member as a burgeſs. 
Then the return, after ſtating that Bea/es was permitted to paſs 
the offices on payment of 10 guineas, recites a bye-law of a late 
date, by which, notwithſtanding all former cuſtoms, it is pro- 
vided that no perſon ſhall be eligible to the office of common 
.councilman, who has not actually ſerved the offices. But this 
bye-law is bad in point of law, becauſe, firſt, it narrows the 
number of perſons-eligible (5); and, ſecondly, becauſe it is a 
fraud on thoſe perſons who have paid their money in conſidera- 
tion.of being excuſed from ſerving the offices. But indeed there 
is no neceſſity for arguing this, as there is no allegation that 
Bealas has not in fact ſerved the offices. Admitting, however, 
for argument's ſake, the inferences which are intended to be 
dHrawn:from both theſe cauſes returned, then another objection 
ariſes to the whole return, namely, that the two cauſes ſtated are 
inconſiſtent. And though two diſtin& cauſes may be joined in 
the ſame return, provided they are not inconſiſtent, yet here they 
are ſo;; for in the firſt place Beales is denied to be a burgeſs, and 
in the next he is admitted to be one. In the caſe of The Queen 
v.'The Mayor, &c. of Norwich (c), it was returned to a manda- 
mus to admit an alderman, that if a perſon be elected alderman 
by the ward, the court of aldermen may refuſe him; that Danes 
was elected, but was refuſed by the aldermen becauſe he had not 
received the ſacrament within a year before his election; that he 
was a turbulent os and 00g he procured his election by 


(0 Doug! e 1 2260. Rex v. Spen- 
| cer, 3 Burr. 1833. 


4) Vide Rex v. The Mayer, c. E (0 2 Lord Raym. 1244. Salk. 436. S. C. 
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Ls ; and the return ſtated at the end quod. non fuit eledtus. 
It ſeems to have been admitted on all hands that, his not having 


| received the ſacrament within a year made his election void, and 


would have been a good return, if it had been ſtated by itſelf; 

but inaſmuch as the return was thought to be repugnant and 
contradictory, the court granted a peremptory mandamus. And 
the Chief Juſtice ſaid, that the court could not believe their re- 
turn, when they firſt admit an election therein, and avoid it; and 
then deny that Dunch was elected. And he added, that a return 


might contain as many cauſes as the perſons who make it pleaſe, 


but then they muſt be diſtin independent matters. Now that 
was a ſtronger caſe than this; for though it expreſsly appears 
that the election could not have been good, on account of the 
omiſſion to take the ſacrament, 'yet becauſe the return was in- 
conſiſtent, the court would put the corporation to bring their 
quo warranto, The ſame doctrine was eſtabliſhed in the caſe of 
Wright v. Fawcett (a), Here the cauſes returned are incon- 
fiſtent. For ficſt, the return profeſſes to ſhew that Bea/es was 
not a burgeſs; and ſecondly, that he is a burgeſs, but that he is 
not qualified, becauſe he has not ſerved certain offices which no 
perſon but a burgeſs can ſerve. Theſe are the only two cauſes 
which are intended to be expreſsly returned as ſuch; for as to 
the allegation at the concluſion of the return, that Beales was 
not duly elected, that is not intended as a ſubſtantive allegation, 
but a concluſion and inference from all the facts ſtated, which it 
is the province of the court to draw. By not duly elected is 
meant, | becauſe not eligible; and it is the ſame as if the word 
therefore had preceded thoſe words. If the court ſhould be of 
opinion that the two firſt cauſes are bad, and that the laſt is in- 
tended as a diſtinct allegation, and good, and that a peremptory 
"mandamus. ſhould go, it will put the proſecutor under great 

ifficulty, and the court under great embarraſſment. as to the 
judgment they may ultimately pronounce : for the ſtatute 9 An, 
c. 20. f. 2. which expreſsly permits the defendant in ſuch re- 
turn to reply, take iſſue, ar demur, only permits the proſecutor 
to plead to or traverſe ſuch return; and as power to demur is 
ſpecifically given to the defendant, and not to the proſecutor, it 
ſhould ſeem as if this latter was prohibited. Therefore, although 
an inſufficient cauſe ſhould be returned, he will be obliged to go 
on and A ant iſſuable; and at laſt will be driven to 


$3, 


„ A 
arreſt 
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arreſt the judgment after all the iſſues perhaps are found for the 


defendant. The only way then to prevent ſuch inefficacious 
proceedings is to award the peremptory mandamus, as was done 
in the caſe i in Lord n and put the EY party to their 
12 warranto. 

Mood, contra. The latter part of the return, namely, that 
Beales was not duly elected is a good return in itſelf to the 
mandamus. There are no words of reference to the antecedent 
matter, which would undoubtedly do away the effe of it, ſuch 
as therefore or for the reaſons aforeſaid: theſe would certainly 
have connected it with what went before, and have reduced it 
to a mere inference from the facts ſtated ; but it ſtands now as 
a diſtin ſubſtantive return of itſelf. Returns to a mandamus 


Nand on the ſame footing as any other proceedings: they are 


like the pleadings in any civil action. Now theſe returns are by 
no means inconſiſtent ; firſt, it is ſtated that Beales was not a 
burgeſs ; ſecondly, that he was not eligible to the office of 
common council-man ; and thirdly, that he was not duly 
elected. Now, the proſecutor might, if he had pleaſed, have 
taken iſſue on the laſt, and moved to quaſh the two firſt, which 
is equivalent to a demurrer. And the court may now admit 
part of the return, and reject the other part. 

ASHHURST, J.—The court has a diſcretionary power of diſ- 
allowing ſome parts of a return where it is complicated. Now 
in the preſent caſe we may diſallow the two firſt parts of the re- 
turn, and ſend down the third to be tried. 

Bor LER. J.—What my brother A/bburſt has ſaid will obviate 
the difficulty ſtated by the proſecutor's counſel. The court may 
undoubtedly quaſh the whole return if they chooſe ; then it fol- 
lows that we may quaſh a part if we think it right. Then if we 
quaſh the two firſt parts, it will go to trial on the laſt © whether 
Beales was duly elected: And if that be negatived by the jury, it 
will be ſufficient to prevent a peremptory mandamus. Where two 


cauſes returned to a mandamus are inconſiſtent, the whole muſt 


be quaſhed, becauſe the court cannot know which to believe, 
and it is an objection to the whole return. It is like a declara- 
tion in which two inconſiſtent counts are joined; there the 
plaintiff cannot have judgment. But I do not think that theſe 


returns are inconſiſtent, The firſt ſtates that Beales was not 


eligible ; and, ſecondly, if eligible, that he was not elected. 
This © is ſomething like the caſe of 7 be King v. The Churchwar- 
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1788, dens of Taunton, St. Fames (a), where ſeveral cauſes were ro- 
— turned to a mandamus ; firſt, that the perſon was not duly 

The Kine elected ſexton; and ſecondly that there was a cuſtom to remove, 
Tü: Naser, and that he was removed purſuant to ſuch caſtom,' It was 
c 3 there objected that the cauſes were inconſiſtent; but the court 
| held otherwiſe; for they ſaid that he might base been elected 
in fact, and afterwards removed. 
Gos k, J. Of the ſame opinion. 
Per Curiam. Return quaſhed as to all but the laſt cauſe, 


namely, that Beales was not duly elected. 


(a) Cowp. 413. 


N ATXx1NSON againſt Mailing and Others, Aſſignees of 
an Burn a Bankrupt. 


A delivery of ROVER for the ſhip Mercury, tried at the laſt Sittings 
Ne 22 EY: at Guildball before Groſe, J. when a verdict was found 
a ſhip at ea for the plaintiff, ſubje to the opinion of the court on a caſe 
be Aldein er, in ſubſtance as follows. By indenture dated 16th March 1785, 14 


to a delivery | 
1 og hip it- Burn bargained and ſold the ſhip then at ſea, and aſſigned the 
Where a ſhip grand bill of ſale thereof, to the plaintiff, for ſecuring the ſum 


— of 2000/7. already advanced by the plaintiff to him, and for 


with a pro- ſecuring ſuch further ſums as the plaintiff (hould advance, ſub- 


viſo that te N 1 q . . 
mortgagor ject to a proviſo or condition therein contained for redemption 


voy Tere on payment by Burn on demand by the plaintiff of the money 
ſeſſion till then advanced, or which ſhould thereafter be advanced, toge- 


failure of 
— ther with lawful intereſt, The indenture alſo contained a 


the mortgage covenant, that Burn ſhould immediately after the execution 
-money on de- f 


mand, the thereof cauſe the ſhip to be inſured, and pay the premium, &c. 


grand vill of and it was thereby agreed that until default in payment ſhould 


-ivered, and be made, it ſhould be lawful for Burn to hold the ſhip and 


the mortga- 


gor became take the profits for his own uſe and benefit. It alſo appeared 


8 that the grand bill of ſale was delivered to the plaintiff on the 


2 of 2 execution of the ſaid deed. On the 23d March 1785, inſur- 
mortgagee ance was made by Burn on the ſhip at and from Shields to 


rook bene. Jamaica and back again to London. And on the 26th May 


ion on her 
arrival, be 178 5, the following memorandum was made on the back of 
may maintain 


trover againſt the policy, and ſigned by all the underwriters "Hs © That whereas 


— 4 ts him, notwithſtanding he made.no demand.cither,0n he bankrupt.or his aſligneey. 


«. 3 | « the 
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the within ſhip having been ſold to Charles Atkinſin, (the 1788, 
% plaintiff,) we the inſurers on this policy do hereby conſent 
.* and agree. that he ſhall be entitled to this inſurance, the A7*15505 

295 ſhip having become his property.” On the 12th Auguſt . 

1785 Burn became a bankrupt. In September 1785 the ſhip 

arrtved in Englerd, and the, plaintiff immediately took poſſeſſion 

of her. No actual demand of the money ſecured by the aſſign- 

ment was proved to be made before the poſſeſſion of the ſhip 

was taken. The defendants who are aflignees of Burn bave 
converted the ſhip to their own uſe. 

Cbambre for the defendant was deſired to make his objection 
firſt. He began by ſtating that it appeared by the expreſs terms 
of the mortgage that the poſſeiſion of the ſhip ſhould continue 
with the mortgagor till default had been made by him in pay- 
ment on demand ; it being therefore ſtated that no demand was 
made, this action is premature, becauſe the bankrupt or his 
aſſignees are entitled to the - poſſeſſion of the ſhip till demand 
and refuſal, without rendering any account to the plaintiff, 
If it be objected in this caſe that, Burn having become a bank- 
rupt, no demand was neceſſary, becaule it was impoſſible he could 
pay it; that only holds in cafes where a debt is due from the bank- 
rupt: but here the mortgagee had not an abſolute right to the ſhip 
at all events; the mortgagor had a right to redeem her, and there- 
fore demand was neceſſary: to be made on the bankrupt, or af- 
ter the aſſigument on his aſſignees, in order to give the plaintiff 
a. complete title; for if the aſſignees had thought it for the intereſt 
of the bankrupt's eſtate to pay the mortgage money, there was an 
end of the plaintiff's. title. But ſuppoſing the action right in point 
of form, yet ſtill the plaintiff i is not entitled to recover in point of 
law ;, for this is not a valid conveyance as againſt the creditors at 
large under the commiſſion, conſidered cither with reference to the 
ſtatute 13 Eliz. c. 5. or 21 Jac. 1. c. 19. By the former ſtatute, 

all conveyances made for the purpoſe of defrauding creditors are 
made void, It is not particularly ſtated what circumſtances ſhall 
amount to fraud ; but a variety of caſes haye decided that that 
fraudulent intention is to be collected from the circumſtances, 
of which the not delivering. poſſeſſion to the vendee has always 

been conſidered as one. Upon this doctrine Twyne's caſe (a) 
was determined; it was there held that a conveyance for good and 
valuable conſideration made under ſuch circumſtances as theſe, 
where the poſſeſſion, was to continue in the grantor, was not a 
bond fide conveyance within the act. | Now here it does not ap- 
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| pear when the poſſeſſion of the mortgagor was to ceaſe : for the 


conveyance was made for the purpoſe of ſecuring” not only the 
money which was then advanced, but alſo all ſubſequent ſums 
which might be advanced; and it was in the power of the mort- 
gagee under this ſecurity to continue the poſſeſſion and his deal- 
ing with the mortgagor down to the time of the bankruptcy ; 
this therefore has a neceſſary tendency to give a deluſive credit, 
and to defraud creditors who rely-on the flouriſhing appearance 
of the trader. But if there be any doubt on the ſtatute of Elia- 
abeth, the ſtatute 21 Fac. 1. c. 19. . 11. makes the poſſeſſion 
of the bankrupt alone a ſufficient title to his aſſignees. The 
words are that if any perſon, at the time he ſhall become bank- 
rupt, ſhall by the conſent of the true owner have in his poſ- 
ſeffion any goods, &c., whereof he ſhall be the reputed owner, 
and take upon him the ſale or diſpoſition as owner, the com- 
miſſioners ſhall have power to diſpoſe of and fell the ſame.” Tt 


has been held under this act that there is no difference between 


an actual and a conditional ſale; it extends to mortgages as well 
as abſolute grants. The caſes of Stephens v. Sole (a), Ryall v. 
Rolle (b), and Brown v. Heathcote (c) eſtabliſh that poſition in 
the fulleſt manner. And though in this latter caſe the diſtinction 


was taken that the delivery of the bill of lading of goods at ſea 


was tantamount to an actual delivery of goods on ſhore, becauſe. 
it was the only poſſeſſion which could be taken of goods in ſuch 
a ſituation ; yet it has been held in ſubſequent caſes that, when 
the ſhip does come into port, actual poſſeſſion muſt be taken. 
But in this caſe the delivery of the bill of ſale could not amount 
to an implied delivery of the ſhip itſelf, becauſe that implication 
is expreſsly rebutted by the terms of the contract, the plaintiff 
not being entitled to the poſſeſſion till after the mortgagor had 
refuſed to pay the mortgage money. And at any rate in order 
to make the delivery of the grand bill of ſale an actual delivery 
of the thing itſelf; it muſt be ſo intended by the parties them- 
ſelves. Where the ſhip was in harbour when the aſſignment 
was made, and the mortgagor continued in poſſeſſion, the pro- 
perty was held to veſt in his aſſignees. Hall v. Gurney (d). The 
preſent caſe falls not only within the letter but the ſpirit of the 
act, which was to prevent a ſale of goods by a trader without 
an actual er and to 22 an equal dittribution of the 


(a) 1 Vr. 352, And cited in 1 4/4. 167. () H. 24 C. 3. 2. K. e Bedi 
{6) 1 4th. wu . 5:5 Lats 231. þ A. 
(e) Ibid. 160, 
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bankrupt's effects among the creditors at large, who have given 
<redit to the apparent circumſtances of the bankrupt, which 
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muſt depend on the property of which he is the oſtenſble owner. ATC ο 


Here the plaintiff enabled the bankrupt to hold out falſe eee 
to deceive the reſt of his creditors. 
Clayton, contra, was ſtopped by the court. | 
ASHHURST, J.—The only doubt that can be madeariſes from 


the ſtatute 21 Fac. 1.' But conſidering the whole of this caſe, and 


the nature of the property, that ſtatute will not be found to apply 
to it. The object of the ſtatute was to guard againſt fraudulent 
ſales, which are intended to give the trader a fictitious credit, 
and to enable him to commit a fraud on the genetality of his 
creditors. But conſidering the nature of this property it is not 
liable to that objection, nor is it within the miſchief intended to 
be remedied by the act. A mortgage of a ſhip at ſea is very 
frequently made, is univerſally recognized, and ought to be 
encouraged for the benefit of trade. But from the nature of it 
no actual delivery of the thing itſelf can be made at the time of 
the mortgage; and therefore a delivery of the grand bill of ſale 
has always been held ſufficient to transfer the property. A 
mortgage of a veſſel at ſea is not like a mortgage of other ſpecies 
of property; it is warranted by the common courſe of trade; and 
the act of parliament did not intend to prevent ſuch conveyances. 
Then it is ſaid that a demand ought to have been made; but it 


appears that the aſſignees had taken the ſhip out of the poſſeſſion 
of the plaintiff and ſold her, therefore by their own act they 
had made a demand unneceſſary; and the money was not paid 
when the action was brought. 

BULLER, J.—As to the objection of form; this is not unlike 
the caſe put in Co. Lit. (a) where it is ſaid that if a man lend ſheep 
to another to depaſture, and he deſtroy them, the lender may 
maintain treſpaſs againſt the other without making any demand 
of the ſheep; becauſe no demand is neceſſary where the thing is 
deſtroyed. Now here the aſſignees had ſold the ſhip, and ſo no 
demand was neceſſary. The property of the ſhip by the bill of 
dale was veſted in the plaintiff; and whenever that is deſtroyed, 


trover will lie for it without any regard to the proviſo or a 


.demand of the money. Then on the general queſtion, whe- 
ther this conveyance is void under either of the ftatutes of 


James I. or Elizabeth, it has been eſtabliſhed by a variety of 
caſes, beginning with that of Rye// v. Ralle, that if a ſhip be 
ſold whilſt at ſen, the delivery of the grand bill of ſale amounts 


la) Sect. 7 1. 
4 to 


againſt 


Matrix: 
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1988; to a delivery of the ſhip itſelf. It is the only delivery which the 
——— ſubject matter is capable of. The bill of ſale is the only muni- 
A ment of the property; by the vendee's taking that, he prevents 
Malix, the vendor from defrauding others. Then how can it be ſaid 

that any falſe colours were held out to the world in this caſe ? 
The plaintiff took poſſeſſion of the ſhip the firſt moment ſhe 
arrived in port. And as to the agreement itſelf, there is no ob- 
jection to it. I conſtrue it differently. from the defendant's 
counſel: It is mote in favour of the creditor than of the 
| debtor; for the money is payable on demand, which is ſtronger . 
than if the ſhip had been agreed to be delivered on failure of 
payment at fix or twelve months; for then no demand could 
have been made till that time to entitle the (para to maintain 
his action. c | 
GRrosE, J.—There is a great difference between the ſale of a 
ſhip at ſea and of other goods, A perſon by being in poſſeſſion 
of a ſhip does not thereby acquire any credit; becauſe whoever 
is requeſted to advance money thereon will require to be ſhewn 
how the other is owner; and if he has no bill of ſale to produce, 
his poſſeſſion alone amounts to nothing. Therefore it has been 
invariably held that the delivery of the grand bill of ſale is a 
delivery of the ſhip itſelf. Then are there any falſe colours held 
out in this caſe? The plaintiff took poſſeſſion of the ſhip the 
very firſt moment that he could. Therefore this conveyance is 
not within either the ſtatute of Eliaabetb, or of James the firſt. 


Conſequently the of 23 is enticed to judginent. 
Poſtea to the plaintiff, 


3 


Friday, The KixG again The Inhabitants of FARRINGDON, | 


April 25th, ; 
Anallowance * "Wo juſtices by an order removed William Caporne, his 
of a fel. 1 wife and three children, from St. Mary Lambeth, to Far- 
— as ringdon, both i in the county of Surry: on appeal the Seſſions 
aving been 


duly execut- confirmed that order, ſubject to the opinion of this court on the 


eds, written | 
in the mar- following caſe. 


gin 2 the In April 1 7 36, William, the Fake: of the pauper, William 
certificate, | 

and ſigned by Caporne, came into the pariſh of Farringdon, and procured an 
two Juſtices, 

is alone ſufficient, proof of the ph oat ha ſuch ie is above thirty years old; nowirhſtanding 
the allowance does not certify the affidavitof one of the witneſſes as to the due execution and atteſtation of 
the certificate according to che 3 Geo. 2. c 29 -=. Whether an allowance of a certificate written in the 
margin, and ſigned by two juſtices, which allowance does not certity any affidavit made by one of the wit- 
neſſes, according to the 3 Geo. 2. c. 29, can be connected with a writing on the other ſide of the ſame 
paper, not ſigned by the juſtices, cerufying that ſuch an afhdavit was made, ſo as to amount to proof of 


ſuch certificate nn the proviſions of 3 Gov, 2. c. 29. 
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infttdiment or paper writing, as a certificate from the pariſh of 


Towcefter, which was delivered to the * of Farringdon, 
which is as follows F 
1 | W | O the 333 
r Ke 1756. to wit, dens and overſcers 
84 dy us, being 251 | fe? | { 7 
<< firſt proved to beduly ex- Of the poor of the pariſh of Farringdon in 


<< ecuted, as the ſtatute in the county of Berks, or to any or either of 
<< that caſe directs and ap- em; | ilk | 


4. Haiflurge, We James J. Anſon, and William Dim- 
. Flletuooa. mock, churchwardens, and William M*Con- 


1 nell, and Yoſeph Newman, ovetſeets of the 
. the WR, 2 poor of the pariſh of Towcefter, in the ſaid 


e fes, county of Northampton, do hereby own and 


acknowledge MVfiliam Caporne, and Sarah 


his wife, (now refiding in your ſaid pariſh of Farringdon) to be 
our inhabitants, legally fettled in our ſaid pariſh of Towceſter ; 


and we, the ſaid churchwardens and: overferts of the poor, do 


hereby oblige ourſelves, and our ſucceſſors for the time being, to 


receive and provide for the: faid William Caporne, and Sarab his 


wife, and their family, when they os either of them ſhall be- 
come chargeable to, or forced to aſk relief of, your ſaid pariſh 
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againſt 


The inhabi- 


- tants of 


FaRRING· 
Do. 4 


of Farringden, unleſs they ſhall in the mean time have other- 


wiſe gained a legal ſettlement. In witneſs, &c. figned by the 
churchwardens and overſeers. 


follows; We whofe names are hereunto ſubſcribed, two of his 
majeſty's juſtices of the peace for the faid county of Northamp- 
ton, do allow of this certificate; and we do alſo certify that 
Fahn Johnſon, one of the witneſſes who atteſted the execution 
of the ſaid certificate, hath made oath before us that he did ſee 
the churchwardens and overſeers, whoſe names and ſeals are to 
the ſaid certificare ſubſcribed and fer, ſeverally ſign and feal the 
faid certificate; and that the mark of the faid an Fobnſon, 
and the name of William Webb, whole names are ſubſcribed as 
witneſſes to the executivn of the ſaid certificate, are of their own 
proper hand-writing. Dated this 17th day of April 1730. 
The pauper's father continued to reſide im the pariſh of Far- 
ringdon under the ſaid inſtrument until his death; and his 
widow continued to reſide in the ſame pariſh under the ſame, till 


the Pangert (being fqurtcen years of age) hitad himſelf fur a year 
: 6 D to 


On the other leaf of the ſame ſheer of paper is alfo written as 
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ti, WITT, N * ASTER: EN Ti 
to Mg Lewis at Fring den. n year's ſexpige be. gee pls f 


rformed,.. : r. 
75 1 rule having been granted t 0 thew 8 557 i e endet of . 
Selfions thould not be quaſhed eee e no che 

"Min ngay and Shepherd now ſhewed, cauſe... _ he allowance by. 
the two j joltices c of the original certificate, which, is written ig the 
margin on one fi de of the paper, cannot be connected with. the 
certificate of the execution on the other; there is no reference. 
whatever from one to the other; neither way any. « evidence. given 
at the Seffions to thew that the certificate of the atteſtation and 
execution was written before the allowance by the juſtices. Non 
conſlat therefore that it was not written juſt before the produc- 
tion of the certificate at the Seſſions. The certificate by tbe 
juſtices, of the atteſtation of the due execution, is perfealy diſtinct 
from the original certificate. Before the 3 Geo. 2. c. 29. a cer- 
tificate of a pauper's ſettlement muſt have been proved by one. 
of the ſubſcribing witneſſes, in order to give effect to it in a 
court of law. But that ſtatute requires that one of the ſubſcrib- 
ing witneſſes ſhall make'oath before two juſtices of the due exe- 
cution of it, which the juſtices are to certify; and ſuch certi- 
ficate of the atteſtation of the due execution of the original cer- 
tificate is ſubſtituted in lieu of all other proof, and is, on pro- 
duction, concluſive evidence of the validity of the latter in any 
court of law. Here that certificate i is wanting; for the margi- 
nal note figned by the juſtices is only an allowance of the origi- 
nal certificate, but not of the atteſtation of the ſubſcribiog wit- 
neſſes. And even if any other proof of the due execution of the 
original certificate, than that which is expreſsly pointed out by 
the 3 Geo. 2. c. 29. could be given, it is a ſufficient anſwer to 
the preſent caſe, that no ſuch proof was given. Therefore as it 
ſtands now, the original certificate muſt be taken not to have 
been properly executed and atteſted (a). This then falls within 
the principle on which the caſe of R. y. Wootton St. Lawrence 
(5) was determined. The objection there was, that the certifi- 
cate. was not allowed by the juſtices; and Lotd Mansfeld ſaid, 
*« a certificate cannot conclude the pariſh, unleſs properly ſigned. 
The act requires a concluſive certificate to be under the checks 
and guards therein particularized. This certificate wants them. 
Therefore it is no certificate within this act.“ So in the preſent 
caſe this certificate is of no avail, 'borenls it does not appear to 


% 30. Vida Ser. be. 00 B.. b. C. 551. * 5 
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have been properly executed and atteſted as dhe Ratute g & 9. , 1755. 


"3271 


3. c. 39: requires; ſince no proof whatever was aQually given of | EE — 
the execution oF it, and the mode of proof required, by the 3 Geo. ; ders - 
2. c. 29. namely, by a certificate of the atteſlation of the. due r 
execution, was entirely omitted. This is like a codicil, annexed. | Fanning- | 
to 4 will executed according to the ſtatute of frauds, which, if. NO 
not properly ligned, is void, though | written « on the ſame Piper. 
with the will. 
Palmer, in ſupport of the rule, conteuded, firſt, that the / 
nature by the Juſtices, in the margin of the original certificate,. 
might be applied to the certificate of the atteſtation of the due. 
execution on the other ; fo as to make it a ſufficient certificate. 
within the act of 3 Geo. 2. . 29. And ſecondly. that undet 
the circumſtances of this caſe it was a valid and ſufficient. certifi- | 
cate, it being allowed by the juſtices according. to the requiſites 
of the 8 & 9 V. 3-, though the formalities of the 3 Gez.,2. were 
not complied with. Firſt, it has been argued that the atteſta- 
tion of the due execution of the certificate was probably written 
after the ſignature of the juſtices i in the margin of the certificate: 
but the caſe expreſsly negatives that, for it is there ſtated that 
the certificate was granted to the pauper by the pariſh of Tow- | 
cefter, and delivered by him to the pariſh officers of Farringdon., 
So that if there were any forgery | it muſt have been by the pariſh, 

- granting the certificate, fince i it is found by the caſe that the 
certificate in queſtion was given by them. The certificate of the 
atteſtation therefore muſt be taken to have been written at the 
ſame time with the original certificate; ; and then the ſignatute 
of the juſtices i in the margin will apply to both. In many in- 
ſtances the margin is the place where the 6gnature 1s made; it 
is ſo in the calendar of priſoners. In order to give weight to the 
argument on the other ſide, it muſt, be contended that the ſigna- 
ture muſt be in a particular place, which cannot be neceſſary. 
Suppoſing the whole to have been written on one ſide of the 
ſheet of paper, the ſignature need not have been at the bottom. 

Then if the certificate had concluded a few lines over the other 
ſide of the paper, the ſignatute on one ſide would have been ſuf- 
ficient, if it bore a reſereace to the whole contents of the paper. 
Now this is all on one ſheet, and the ſignatute muſt, from the 

nature of the ſubject, be conſidered as bearing a reference to the 
whole matter contained in the paper, Secondly, the allowance 
of the certificate by the juſtices i is ſufficient within the 8 and g 


V. 3. 


. 
125 
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1788. V. z. And under the clreumſtanees of this caſe it was fuff- 
ww cCiently proved fo as to make it a valid certificate, notwithſtand- 
The Kine ing the requifites of 3 Geo. 2. c. 29. were not complied with. 
The 1 a. 3 words of the allowance are allowed by us, being firſt © 
Sept © proved to be duly executed as the ftatute direfts,” Now this 
yox. moſt be ſufficient, unlefs the eeurt will preſume either that the 
alle wanee is falſe, or that the juſtices did not know what were 
the requiſites of the ſtatute, There are no expreſs words in” 
which the allowance of a certifieate is required by the act to be 
made. In R. v. Aſbton Keynes (a) it was objected that there 
was only proof by one witneſs that he was preſent with the 
other witneſſes, and faw the parith- officers fign the certificate, 
but did not atteſt the hand-writing of the other witnefles ; which 
was over-rulted by the court; and Lord Mansfield ſaid, oy The 
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« ſtatute 3 Geo. 2. allowe a leſs ſtrict mode of proof; this certiſi- 
* cate has been confided in near thirty years; and now the pa- 
e riſh objects that the proof was in fact ſtronger than the law 
% requires.” The act 3 Geo. 2. requires that one witneſs ſhould 
atteſt not only his own hand-writing, but the hand-writing of 
the others. This mode of proof before the juſtices i is ſubſti- 


1 
1 0 tuted in lieu of other proof in the courts of law. Now i in R. 
| | i v. Afſhron Keynes the court muſt have determined either that the 
1 certificate was good under the 3 Geo. 2. or that that ſtatute 
| | ; . might be laid out of the queſtion, and that i it was good within 
T5 the 8 and 9 Vz. c. 29. It ſeems that the court went on both 
. ; grounds; for they conſidered that the ſtatute 3 Geo. 2. was paſſed 


to render the proef of the certificate more eaſy than it was under 
the 8 and g W. z. and that if good under the former act it was 
ſufficient. So that in this caſe it is immaterial whether or dot 
this certificate be good under the 3 Geo. 2. becauſe it is good 
under the 8 and g W. 3. c. zo. And the atteſtation need not 
have been proved, becauſe it is found by the caſe that it was 
delivered above fifty years ago. Phe ſtatute 3 Geo. 2. c. 29. / 8. 
in order to prevent diſputes touching the proof of certificates, 
and for making ſuch certificates more effectual, enacts that one 
of the atteſting witneſſes (hall make oath, Fc. before the juſtices. 
So that the evident deſign of this act, ſo far from deſtroying any, 
mode of proving the validity of certificates, was to render the 
proof more caſh, This ts like the cafe of an examination of a 
ſoldier before a Juſtice of the peace relative to kit ſettlement, 
b (a) Bat. 396. Burr, S. C. 725. wa; 

4 which 
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which is directed by the mutiny act to be received as legal evi= 1788. 
dence in the courts of law. But that act does not take away the 
common and ordinary proof of the ſoldier's ſettlement. So nei— e 
ther does the 3 Geo, 2. c. 29. repeal the former one 8 and 9 W. 7. The Inhabi- 
c. 30. or prevent the parties from giving any evidente of the * 
certificate which might legally NY been received * before the . 
paſſing of that act. 
ASHHURST, J.— I am of opinion that the ceriificireteno be 
allowed. If this queſtion had ariſen ſoon after the certificate 
was granted, and the parties had relied on the ſufficiency of this 
allowance under the ſtatute 3 G. 2. c. 29. I ſhould have doubted 
whether the requiſites of the act had been complicd with, But 
this act was only paſſed for the purpdſe of facilitating the mode 
of proving certificates, and was not intended to take away any 
ge of proof which exiſted before the ſtatute. Now this cer- 
ficate having been granted above thirty years, it is not neceſſary 
to ſubſtantiate it by the mode of proof preſcribed by this act; 
for it having been recogniſed and ated under for ſo long a- pe- 
riod, it was not neceſſary to have recourſe to this act at all. 
Therefore, on the ground of the length of time which has 
elapſed fince the certificate was grantea, I think it is binding ; 
and conſequently that the rule muſt be made abſolute: 
Bol LR, J.—lf this certificate be good within the meaning 
of either of theſe acts of parliament, the rule for quathing the 
order of ſeſſions muſt be made abſolute.” Now I am of opinion 
that it is good under both of thoſe ſtatutes. There is no doubt 
but that this certificate is good under 8 and g J. 3. if it be 
proved; and that act certainly is not repealed by the 3 Geo. 2. 
c. 29. Now it is an eſtabliſhed rule, which holds in the caſe of | 
all deeds, that if it be above thirty years ſtanding, it proves it- 
ſelf: and here it is ſtated that this certificate has been granted 
fifty years. And I alſo think that it is good within the latter 
act. The objection, if any, is that the juſtices have taken upon 
themſelves to ſay generally that the certificate was executed ac- 
cording to the requiſites of the act, without ſtating 4ow but 
there is no particular. form of allowance preſcribed by the act. 
And if the nature of this inſtrument be conſidered, there can be 
no doubt in this queſtion: if this be compared to a conviction, 
where the utmoſt ſtrictneſs and certainty are required, I agree 
that it would be bad; but if it be compared to an order of juſ- 
tices, which it reſembles more, then it muſt be held ſufficient, 
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becauſe every thing is to be intended in ſupport of it. "Haw the 
legiſlature has repoſed a truſt in the juſtices of the peace; the 


The Kine act requires certain forms to be purſued, the compliance with 


again 
The Inhabi- 
tants of 
FARRIN O- 
box. 


Monday, 
Apr. 27th. 


No certiorar 


lies to remove 
an indict- 
ment on the 
30 Geo. 2. 


c. 24. 


which they are to certify. In this caſe they have allowed the 
certificate, ſaying ** being firſt proved to be duly executed, as 


« the ſtatute in that caſe directs and appoints.” Now if the 


formalities required by the act were not complied with, the cer- 
tificate muſt be falſe; for it could not be proved to have been 
duly executed but by following the directions of the ſtatute: 
But we cannot deny credit to the magiſtrates in the execution of 
that truſt which the legiſlature has repoſed in them: Therefore 
on both grounds I am of opinion that the certificate is good. 
Gkosk, J.—If this certificate be good within the ſtatute 
8 and g . 3. it is good notwithſtanding the requiſites of the 
3 Geo. 2. c. 29. were not complied with. Now I think it is 
ſufficiently proved under the ſtatute of V. 4. becauſe it is above 
thirty years ſtanding ; and ſuch an inſtrument proves itſelf after 
that length of time. Then it is not neceſſary to conſider whe- 
ther it be good or not within the act 3 Geo. 2. c. 29. The 
leaning of my mind at preſent is that it was not ſufficiently 
proved under that ſtatute, becauſe all the requifites of that act 
have not been complied with, If thoſe formalities have in ge- 
neral been adopted, I ſhould be loth to ſay that they may be 
diſpenſed with. But at preſent it is not neceſſary to decide 


that queſtion, becauſe I am of opinion that it is Wos under the 
former ſtatute. | 


Rule abſolute. 


The KING againſt YouNnG and Another. 


HE defendants had been indicted at the Briſtol Seſſions 


on the 30 Geo. 3. c. 24. J. 1. or obtaining money by 
falſ- pretences ; and 


Watſon, Serj*. now moved to remove the indictment by cer- 


tiorari into this court, alleging that the defendants could not 


have an impartial trial at Briſtol. He was aware that in R. v. 
Smith (a) a certiorari to remove an indictment on part of this 
act had been refuſed, becauſe the court thought it was taken 


(a) Cop. 24. 


away 
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away by the act. But he obſerved that it did not appear from 
the report of that caſe on what ſection of the ſtatute the de- 
fendant was indicted ; and probably it might have been on the 
fourteenth ſeRion, in which caſe the certiarari is expreſsly taken 
away by the twentieth ſection. But he contended that that ſec- 
tion did not relate to all the preceding clauſes in the act; and 
that of courſe a certiorari lay on the firſt ſection, if the de- 
fendants laid before the court ſufficient reaſons to induce them 
in their diſcretion to grant it. | 
The Court however were of opinion that the twentieth ſcion, 
which enaQts “ that no certiorari ſhall be granted to remove any 
% indictment, conviction, or other proceedings had thereon in 
* purſuance of this act, referred to the whole act of parliament, 
That this point appeared to have been already decided in the caſe 
in Cowper. And that there did not appear to be any reaſon, 
from the nature of the ſubject, why it ſhould relate to one part 


more than to another. 
Rule refuſed. 


CaRSLAKE againſt MAPLEDORAM. 


HE defendant libelled the plaintiff in the archdeacon's 

court of Exeter for ſpeaking the following words of her; 
J have kept her common theſe ſeven years; ſhe bath given me 
* the bad diſorder, and three or four other gentlemen beſides ;” 
thereby meaning that the ſaid Mapledoram was a whore, A 
prohibition was moved for in the laſt Term, after ſentence, on 
the ground that the words ſpoken were act ionable. 

Gibbs now ſhewed cauſe againſt the prohibition. This appli- 
cation is made after ſentence; and therefore, unleſs it appear on 
the face of the proceedings that the court below had no juriſ- 
diction over the ſubject matter, a prohibition ought not to be 
granted. Now theſe words are not actionable in themſelves, 
even if the charge related to the preſent time; and a declaration, 
without innuendos to explain the meaning of them, would be bad. 
For there are many diſorders which may be termed bad diſor- 
ders, but the having of which would not render the perſon an 
unfit member of ſociety, or be any imputation on him; a bad 


473 
1788. 


— 


The Kix 


againſt 
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Mo uc ay, 


Theſe words 
ſpoken of a 
wowan, I 
have kept her 
com mon 
theſe ſeven 
years ; ſhe 
hath given 
me the bad 
diſorder, and 


three or four 


other gentle- 
men,” are not 
aclionable, 
becauſe they 
may refer to 
a time paſt. 
And no pro 
hibition will 
be granted to 
a ſpiritual 
court, in 
which a ſen- 
tence has 
been pro- 
nounced on a 
libel for this 
charge. 


Charging a perſon with having had a contagious diſorder is not actionable, becauſe it is no reaſon why 


the company of a perſon ſo charged ſhould be avoided. i 
2 F diſorder 
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diſorder does not. neceſſatily mean a contagious one.” But even 
ſuppoſing that it did, fill theſe words only refer to a time: paſt, 
and therefore are not actionable. There are two grounds on 


which words are actionable, as producing a temporal damage; 
firſt, charging a perſon with having committed a crime, for 


which he may be afterwards puniſhed ; and, ſecondly, charging 
a perſon with having at the time a contagious diſorder. Charging 
a man With the firſt of theſe at a time paſt is actionable, becauſe 
he is liable to puniſhment at any diſtance of time : but the lat- 
ter charge does not ſubjet the perſon making it to an action, 
unleſs it be confined to the preſent time; ſince the having had 
a contagious diſorder is np reaſon why his ſociety ſhould be 
avoided in future. | 0 
Franklin, in ſupport of the rule. The words are actionable 


without any innuendo : they ſufficiently import a contagious diſ- 
order; fince the plaintiff below eis charged with having commu— 


nicated it to the defendant himſelf, and to three or four other 
perſons. In anſwer to the ſecond ground of objection; it can- 
not be collected that this charge relates to a time paſt : it is not 
that the plaintiff below had had this diſorder, but the words 
charge her with Having it at the time. But even if the charge 
did relate to a time paſt, ſtil] theſe words are actionable. In 
Auſten v. White (a) theſe words, “ thou vert laid of the French 
© pox, were adjudged actionable. In Miller's caſe (6) Back- 
fer s caſe is mentioned, where the words ** thou waſt laid of the 
© pox ” were held actionable. So in Hab. 219. ** that he had 
* caught it, and had carried it home to his wife.“ In theſe caſes 
the words clearly refer to a time paſt, So that it appears upon 
the libel itſelf that the court below had no juriſdiction. 
A$SHHURST, J.— No ſullicient ground has been laid before 
the court to induce us to interpole in this caſe, and grant a pro- 
hibition. This is an application after ſentence has been pro- 
nounced in the court below. And it ſeems on the whole that 
the court below had a juriſdiction over the ſubject matter, If 
the plaintiff had called the defendant a whore, ſuch a charge 
would have given, the court below a juriſdiction; and theſe 
words, he hath kept her common: theſe ſeven years,” are tan- 
tamount to it. Then notwithſtanding the latter words, if the 
archdeacon's court had a juriſdiction as to part of the charge, 
theſe latter words would not make any difference. As to thoſe, 


la) Cree Elix. 214. (3) Cro. Fac. 430.1 


the 
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the diſtinction has been properly taken. Charging a perſon with 
having committed a crime is actionable, becauſe the perſon 
charged may ſtill be puniſhed; it affects him in his liberty. 
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But charging another with having had a contagious diſorder is pen 


not actionable; for unleſs the words ſpoken impute a con- 
tinuance of the diſorder at the time of ſpeaking them, the giſt 
of the action fails; for ſuch a charge cannot produce the effect 
which makes it the ſubje& of an action, namely, his being 
avoided by ſociety, Therefore, unleſs ſome ſpecial damage be 
alleged in conſequence of that kind of charge, the words are not 


actionable. That ſeems to be the caſe in all the inſtances (a) 


mentioned except one, where the words were © thou wert laid 
te of the pox: but that ſeems unintelligible from the report of 
the caſe, which is very looſely reported ; and therefore it is not 
much to be relied on. But on principle theſe words are clearly 
not actionable, if ſpoken with a reference to time paſt, And in 
this caſe I think they do relate to paſt time. | 
BULLER, J.,—After ſentence it is incumbent on the party 
making this application to ſhew clearly that the ſpiritual court 
had no juriſdiction, If therefore it be doubtful, it is an anſwer 
to the application, Now in this caſe it is taking the words 
againſt their natural import to ſuppoſe that they were ſpoken. of 
the preſent time. If they relate to time paſt, I do not think 
they are actionable. There is no diſtinction between a charge 
of this ſort, and a charge of the leproſy, which is to be found in 
the old books. In thoſe caſes it is ſaid that a charge of having 
had ſuch a diſorder is no imputation on another, ſince it does not 


ſubje& him to any of the inconveniencies attending the having 


ſuch a diſeaſe; ſo of all other diſeaſes which are contagious, 
The reaſon why the making of ſuch a charge is actionable is be- 
cauſe the having a contagious: diſorder renders the perſon an im- 
proper member of ſociety ; but there is no reaſon why the com- 


pany of a perſon who has bad a contagious diſorder ſhould be 
avoided ; and therefore ſuch a charge is not actionable. The 


caſe in Cro. Eliz, which has been cited is too Ry reported 
to be relied on. 


GRoOs E, J.—of the ſame opinion. 
| Rule diſcharged. 


(a) Vide alſo-Tayler v. Hall, 2 Ser. 1189. 
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One partner 
may main- 
tain an ac- 
tion for mo- 


ney had and 


received a- 
gainſt the 
other part- 
ner for mo- 
ney received 
to the ſepa- 
rate uſe of 
the former, 
and wrong- 
fully carried 
to the part - 
nerſhip ac- 
count. 
Where mo- 
ney is owing 
to two part- 
ners, and af- 
ter the death 
of one, it is 
paid to a 
third perſon, 
the ſurviving 
partner may 
maintain an 
action for 
money had 
and received 
in his own 
right, and 
not as ſur- 
vivor. 


f 6 — 
* . 4 


CASES IN EASTER TERM 


A 


SMITH againſt BAR ROW. 


H E plaintiff and Robert Smith his father had been in 

partnerſhip together, during which time one Keate became 
indebted to them in 531/. Robert Smith died leaving the plain- 
tiff his ſole executor. After the death of his father the plain- 
tiff took the deſendant into partnerſhip, and Keate became in- 
debted to theſe two in the further ſum of 301. He afterwards 
became much involved, and his effects were transferred to cer- 
tain truſtees for the benefit of his creditors. Two payments 


were made in the courſe of diſtribution at different times. 


The 


firſt, which was made to theſe parties [the plaintiff and de- 


fendant] was divided between them according to their ſeveral 


proportions ; that is the proportion of the former debt of 


5310. 


to the plaintiff's ſeparate uſe, and the proportion of the 301. in 


moities between them. After this the truſtees tranſmitted a bill 
of exchange to the plaintiff and defendant, in their joint names, 
and the defendant alone received the money under the title of 
Smith and Barrow. The plaintiff's proportion of this ſecond ' 


dividend, ſo far as related to his original debt, was 79/. 


145. 


6d. for which this action for money had and received was 
brought. A rule was obtained to ſhew cauſe why the verdict, 
which had been given for the plaintiff, ſhould not be ſet aſide, 
and a nonſuit entered, on two grounds; firſt, that the action ought 
to have been brought by the plaintiff as executor or ſurviving 
partner. 2dly, That the remittance. being made to Smith and 


another, becauſe a receipt by one is a receipt by both. 


Barrow, it appears to have been received on a partnerſhip tranſ- 
action, and one partner cannot maintain this action againſt 


Bower, and Morgan, who ſhewed cauſe againſt the rule, an- 
ſwered the fitſt objection by obſerving that the right of action 
did not acerue againſt the defendant till after the death of the 
teſtator and partner, becauſe the money was not received by him 


till afterwards. And as to the ſecond ground, that the propor- 


tions of the money due to either were very well ſettled, and in- 
deed had been admitted by the defendant himſelf upon the for- 
mer ſettlement; and the facts clearly ſhewed that as to the 
plaintiff's proportion in reſpect of the former debt due from 
Keate, it could not have n received by the defendant on ac- 


2 


count 
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count of the partnerſhip ſubſiſting between him and the plain- 
tiff, and therefore guvad ſuch ſum they were like any other two 
indifferent perſons, and not as partners; and if ſo the action 
might well be maintained, 

Bearcroft, and Ru//ell, in ſupport of the rule, ſaid that the firſt 
objection was taken for the purpoſe of enabling the defendant to 
ſet off any debt which he might have been entitled to, had the 
action been brought in another form. But ſuppoſing that not to 
be a ſufficient ground of objection, they contended that the 
next was well founded. It lay on the plaintiff to make out the 
propoſition that the money had been received to his uſe by the 
defendant. Now the evidence expreſsly contradicts any ſuch 
idea. The remitance was made to the partnerſhip; it was an 


entire payment and an entire tranſaction, The money was 


received by the defendant as à4 partner, He was jointly en- 
titled to receive it with the plaintiff in that character. When 
received, it made an Item in the partnerſhip amount. If any 
miſtake had been made in the bill which was tranſmitted, and 
the party tranſmitting it had paid too much, he muſt have brought 
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the action againſt the partnerſhip for the ſurplus, and their joint 


ſtock would have been anſwerable to him. If ſo then it falls under 
the common rule, that one partner cannot maintain an action for 
money had and received againſt another. And that rule which 
is founded in reaſon ought to be extended to this caſe; for ſup- 
poſing that on the whole of their dealings in partnerſhip the 
plaintiff ſhould be indebted to the defendant, this latter will be 
precluded from ſetting off his debt. 

A$SHHURST, J.—As to the firſt objeQion, that this action 
ſhould have been brought either as executor, or as ſurviving 
partner, the ſame anſwer may be given to both. Where money 
is received after the death of the teſtator, the executor may de- 
clare either in his own right, or as executor, becauſe the teſ- 
tator never had a ſpecific cauſe of action to recover that ſum 
againſt the party receiving it, and therefore he may declare in 
his own name; neither would he ſhelter himſelf from the coſts 
as executor, if he were to fail, where he might have brqught the 
action in his own name. The ſame anſwer may be given to the 
objection that this action ſhould have been brought as ſurviving 
- partner ; becauſe this ſpecific ſum was never received by him as 
partner; the partnerſhip was before put an end to by the death of 
the other partner. Neither 1s there any foundation for the ſecond 


obj ection; 
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objection; the two ſums belonging reſpeRively to the plaintiff, 


and to the partnerſhip account, were conſolidated merely for the 
convenience of the party making the remittance. But the ſum now 


claimed by the plaintiff did not belong to the partnerſhip account; 


and as the defendant has received a ſum of money belonging to 
the plaintiff alone, which he has wrongfully carried to the 
partnerſhip account, he is liable to refund it in this action. 
BuLLLiR, J.—lI am of opinion not only that the action is pro- 
perly brought, but that it could not have been brought in any 
other form. In what character was the money received by the 
defendant ? the former dividend was received and divided ac- 
cording to the proportions of the reſpective debts of the plain- 
tiff, and of the plaintiff and defendant as partners. Then on 
the receipt of the ſecond dividend by the defendant, it ſhould 
have been divided jntq two parts bearing the ſame proportion to 
each other as the ſeparate demand of the plaintiff on Keate's 
eſtate, and the joint demand of the plaintiff and defendant, The 
plaintiff would have been ſolely entitled to. the firſt part, and 
muſt have ſhared the other part with the defendant as due to the 
partnerſhip account. . So that the firſt part of this ſum was mo- 
ney. ſpecifically received by the defendant to the plaintiff's uſe, 
And if the action had been brought by the plaintiff as ſurviying 
partner, it would have been neceſſary for him to have ſhewn that 
he and the deceaſed partner had a cauſe of action againſt this de- 
fendant ; but they never had any ſuch cauſe of action; and it is 
immaterial to look back to ſee how third perſons were concerned, 


If as betwen the plaintiff and the defendant the latter has received 


a ſum of money for the uſe of the former. Then it has been 
faid that there could be no ſet off in this caſe ; but I am of a 
different opinion; for this is an action for money had and 
received, in which the plaintiff can only recover what is in 
juſtice due to him. Therefore ſuppoſing any debt were. due 
from the plaintiff to the defendant, it was for the advantage of 
the latter to bring the action in this form. With regard to the 
ſum of 30/. due to this partnerſhip, I agree that this action can- 
not be maintained. One partner cannot recover a ſum of money 


received by the other unleſs on a balance ſtruck that ſum is 


found due to him alone. But this objection does not apply to 

the larger ſum in this caſe, which is the one in diſpute. 

- Grose, J.—In anſwer to the firſt objection, I am of opinion 

not only that this action By be maintained, but, for the rea- 
ſons 
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this cauſe at the laſt York aſſizes, before Perryn, B., ſhould not be 
ſet aſide and a non- ſuit entered; it appeared that in January 
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ſons mentioned by my brother Buller, that it could not have 1788. 
been brought in any other way; becauſe there never was a joint 
cauſe of action in the plaintiff and his late partner. The caſe of _— 
Hyat v. Hare(a) is nearly ſimilar to this, where Holt, Ch. J. ſaid, Byrne. 
«© If there be two partners in trade, and one of them buy goods 
for them both, and the other dieth, the ſurvivor may be 
*© charged by zndebitatus aſſumpſit generally, without taking no- 
* tice of the partnerſhip, or that the other is dead, and he ſur- 
% vived.” In that caſe the defendant was the ſurviving partner; 
but that makes no difference, for the reaſoning applies equally 
to this caſe. With reſpect to the other objection ; it appears 
that the defendant has received a ſum of money partly on the 
plaintift's account, and partly on the partnerſhip account, the 
former of which he wrongfully carried to the partnerſhip ac- 
count; but that being his own act, and it being againſt the 
truth and juſtice of the caſe, I am of opinion that he ought not to 
be permitted to ſet up the partnerſhip as a defence to this action. 
Suppoſing that the plaintiff had received this money, he would 
have been entitled to have ſet apart for his ſeparate uſe the whole 
ſam, except that part which belonged to the partnerſhip ac- 
count. Then the circumſtance of the defendant's having re- 
ceived it cannot alter the right. 
Rule diſcharged. 
(a) Comb. 383. | 
Fo STER againſt ALLANSON. 22 
\HIS was an action on an account Rated, and other com- where two 
| mon counts. Plea the general iſſue. On a rule to ſhew aftef into 
cauſe why the verdi ct which had been obtained by the plaintiff in . 
or 7 years, 


in which is a 
covenant to 


. — 4 5 account year- 
1785, the plaintiff and defendant; had entered into articles of h, and * 
copartnerſhip for ſeven years, in which there was a covenant to 0 1 
ſettle yearly at Chriſtmas, and to adjuſt and make a final ſettle- 1 
| . . 5 the 
ment at the expiration of the partnerſhip, when the ſtock 3 


and they diſſolve the partnerſhip before the ſeven years are expired, and account together, and ſtrike a bal- 


partnerſhip, 


| 

** 
q 
| 
F 
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| 
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ance which is in favor of the plaintiff, including: ſeveral Items not connected with the partnerſhip, and 
the defendant promiſes to pay it, an action of a/ump/it lies on ſach expreſs promiſe. It is no defence 
to an action for a debt due, that the plaintiff is a trader, and has committed an act of bankruptcy of 
Which the defendant had notice, no commiſhon having iſſued nor proceedings had for that purpoſe: for tho? 

voluntary payments under ſuch circumſtances are not protected, yet payments enforced by coercion of law 
are ralid againſt the aſſignees, in caſe any commiſſion ſhould afterwards be taken out. 
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and profits were to be equally divided, and general releaſes given. 
In April 1785, the plaintiff committed an act of bankruptcy 


which was known to the defendant, but no commiſſion had ever 


been taken out on it. In February 1786 the parties came to 
an agreement that the defendant ſhould carry on the buſineſs 
alone; and they then came to a ſettlement of accounts in which 
ſeveral. Items were included not relating to the partnerſhip ac- 
count, and the balance being found in favour of the plaintiff "we 
140 J. the defendant promiſed to pay it. 
The motion to ſet aſide the verdict was made on two ey 
firſt, that the action ſhould have been covenant and not aſſumpſit. 
Secondly, that the plaintiff having committed an act of bank- 
ruptcy which was known. to the defendant, the latter was not 
warranted in paying him the money, as he would be anſwerable 


again to the aſſignees if at any time a commiſion ſhould be ſued 


Out. 5 
On the day for mewing cauſe the court deſited to bear 
Cockel, (erjeant, and Holroyd, in ſupport of the rule. The 
proper remedy in this caſe was by action of covenant; for the 
parties had covenanted to ſettle accounts and pay the balance, and 
the rule is that a plaintiff cannot bring an action of afſumpfit if 
he has a remedy of a higher. nature. The ſtating of the ac- 
count does not change the nature of the debt or of the remedy. 
In Drue v. Thorn (a), the action was brought againſt the huſband 
alone on an account ſtated, and for goods fold ; a ſpecial verdict 
was found, ſtating that the defendant's wife when ſole was in- 
debted to the plaintiff for goods, and that after her marriage 
with the defendant they accounted with the plaintiff, and a 
balance was found due to him which the defendant promiſed to 
pay. There it was held that the ſubſequent account did not 
alter the nature of the debt; and as that was originally due from 


the | defendant's wife, judgment was given againſt the plaintiff 


becauſe the wife was not joined. In Herrenden v. Palmer 5). 
adminiſtratrix, the declaration was on an account ſtated between 
the plaintiff and defendant, on which the latter was found indebt- 
ed as adminiſtrattix, and in her own right. The court held the 


⁊ction did not lie againſt the defendant notwithſtanding the account 


ſtated, becauſe the demand included two rights which could not 
be joined. So in Bu v. Palmer (e), where the plaintiff declared 


in Hunpfit, ſetting forth that the defendant had accounted with 


(#4) Allen 72. 0. 88. (e) Si 7. Jones 27 2 Lev: 165, 8. ah 
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him, as executor of J. S. and on that account had been found 1788. 
49: arrear, and had promiſed to pay him: on- aſſumpit being 

pleaded, the plaiatiff was nonſuited; and on motion afterwards Fosrza 
it was held that he ſhould not pay the coſts, for the action was 4 207 
in right of his executorſhip, and the money if recovered would 
have been aſſets. Again it was held in Cowp, 129, that a pro- 
miſe by a defendant to pay debt and coſts in conſideration that 
the plaintiff would ſtay. execution under a judgment recovered 
is not a ſufficient conſideration on which to raiſe an aſſump- 

Ait it was ſaid by Lord Mansfield, to be turning a judg- 
ment debt into a debt upon ſimple contract. All theſe caſes 
tend to ſhew that the ſtating the account in this caſe did not 
ſuperſede the original right of action, but that the covenant was | 
ſtill in force. Then the rule (a) applies that a/umpfir will not 
lie where there is a remedy of a higher nature. Beſides if the 
plaintiff were to recover in this aCtion, and were to ſue upon the 
covenant afterwards, the judgment recovered in this action could | 
not be pleaded in bar, 1 Bur. 9. 2dly, The defendant would | 

N 
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be anſwerable to the aſſignees for this money, in caſe any com- 

miſſion of bankrupt ſhould hereafter be taken out upon the act 
þ of bankruptcy committed by the plaiatiff of which the defendant | 
has notice. It was lately held by the court in the caſe of Vernon v. | 
Hankey (6) that after an act of bankruptcy committed no payment 
to the bankrupt can be protected if made by a perſon having 
notice of the at of bankruptcy. That doctrine was founded upon 
the principle that the bankrupt is not a free agent, and after the | 
act of bankruptcy has not the legal diſpoſition of any part of his | 
property. Then if the money could not have been paid by the | 
defendant voluntarily, it follows of courſe that payment cannot | 
be compelled by any action. For otherwiſe this ſtrange ab- [ 
ſurdity and injuſtice will ariſe, that althongh a debtor, who has 
knowledge of an act of bankruptcy committed by his creditor, 
is willing to act bond fide, and to diſcharge his debt honeſtly, 
yet he muſt neceſſarily be compelled to. bear the expence of an 
action in order to ſecure bhimſelf, which may be greater than the 
whole, amount of the demand. And even ſuffering judgment to 
go by default would got protect him; for if it be a good objec- 
tion to make, he would be bound to take it ; otherwiſe, the aſ- 

ignees might recover the debt from him a ſecond time. 


(6) Bll P. 198. 1 Kal. 11. l. . n . 1 A8 
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Ava t r, ].—There is no foundation for this application 


on either of the grounds mentioned by the defendant's counſel. 
It is firſt objected to the form of the action, that an account 


ſtated will not lie, becauſe part of that account aroſe on a part- 
nerſhip tranſaction, and that as to that the plaintiff has a remedy 


of a higher nature. But by the ſtating of the account and in- 


'troddcing other articles not relating to the partnerſhip, the 
nature of the demand is changed, and a new cauſe of action aroſe 
independant of the articles of covenant. Both parties by agree- 
ment conſolidated the demand ; and the defendant muſt be taken 
to have thereby given his conſent to conſider this as a new debt 
on an account ſtated. Beſides it is for the defendant's benefit; 
and it is extraordinary that he ſhould inſiſt on being haraſſed 
with two actions, when the whole demand may be recovered in 
one, There appears to be as little weight too in the ſecond ob- 
jection. It is objected that the plaintiff cannot maintain this 
action, becauſe he committed an act of bankruptcy ſo long 
ago as in the year 1784, though it was not followed up by a com- 
miſſion, nor by any ſubſequent ſteps to obtain one. If this ob- 


jection were to prevail, it would equally hold at any diſtance of 


time, though it were never in the contemplation of any creditor 
to ſue out a commiſſion. But I think that, apart from that con- 
ſideration, it does not lie in the defendant's mouth to make the 


objection. Where a perſon pays voluntarily with notice of the 


bankruptcy, there the rule holds; but not where he pays by 


the coercion and judgment of a court of law. An a& of bank- 
ruptcy cannot over-reach a judgment recovered. If indeed it 
were by colluſion, that might alter the caſe. But there is no 
pretence for ſaying that there is any colluſion in the preſent 
caſe. | 
BULLER, J.— The firſt dende is, whether this action can be 
maintained in its preſent form. The parties entered into articles 


of copartnerſhip, in which there is a covenant to adjuſt and 


make a final ſettlement at the expiration of the term. Primd 
facie therefore the plaintiff was entitled to bring an action on 
the covenant : if it reſted there, the objection muſt have prevail- 
ed. But on the diſſolution of the partnerſhip, the parties ſettled 
an account. And it is to be obſerved, that the account was not 
confined to matters relating to the partnerſhip, but it includes 
other articles for which covenant will not lie. Therefore when 


the defendant promiſed to pay the balance, there was an end of 
the 


, 
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the covenant. And even if no other articles had been introduced. 1788. 
Into the account but thoſe relating to the partnerſhip, I ſhould— 
fill be of opinion that  afſumppr would lie. For the queſtion Forte 
then weuld be, whether a previous partnerſhip being diſſolved, 3 
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and an account ſettled, is or is not in point of law a ſufticient 
conſideration for a promiſe? I have no difficulty in ſaying that 
it is (). Now here there was an expreſs promiſe by the defend- 
ant to pay the balance; and therefore the caſe cited from Alleyu 
14 does not apply; for in that caſe there was no expreſs promiſe. 
It is objected that the judgment in this action could not be 
pleaded to an action brought on the covenant: but I think it 
might, if pleaded with proper averments. For a plaintiff can- 
not recover a double ſatis faction: if he has recovered a judgment 
in one form of action, he cannot afterwards recover in another 
for the ſame cauſe of action. With reſpect to the other objec- 
tion, in ſupport of which the caſe of Vernes and Hankey is 
cited; there the payment was made voluntarily with knowledge 
of an act of bankruptcy, which was followed up by a commiſſion. 
The aſſignees can only recover where the payment has been vo- 
luntary, and with notice: but in the preſent caſe there has been 
no commiſſion, no docquet was ſtruck ; neither was there any in- 
| tention to ſue out a commiſſion ; and the defendant will not be 
- conlidered to have paid this demand voluntarily. If indeed there 
were any fraud, by the defendant's colluding with the bankrupt 
in ſuffering a judgment to be recovered againſt him, that would 
de a different caſe, But there is no fraud in this caſe; the de- 
fendant has no legal defence; and the action is right in point 
of form. ; | 
Gos, J.—declared himſelf of the ſame opinion on both 
points. | | 
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Rule diſcharged. 


| (a) Meraviav, Levy.—Sittings after Mi- 
chaelmat, 1786, at Guilaball, cor. Buller J. 


— Caſe upon promiſes. The plaintiff and | 


defendant had entered into articles of part- 
nerſhip, which contained a covenant to ac- 
count at certain times. 'This demand aroſe 
upon the partnerſhip account, for the amount 
of the balance ſtruck; which the defendant 
expreſsly promiſed to pay, as was proved, 

It was objected by Erſtine for the defen- | 


6 H 


1 


dant, that there being a covenant between 
the parties, this action would not lie. But by 


| Borrza J. Alt does not ſignify in this caſe 
{ how the debt aroſe. 


Here is an expreſs 
promiſe to pay the balance which had been 
ſtruck ; and that is the ground of the ac- 
tion; otherwiſe the objection would have 
been good. 

| Verdict for plaintif. 


The 
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Saturday, 
May zd. 


A new trial 
may be grant- 
ed in an in- 
formation in 
nature of a 
quomarrants. 


Sat arday, 
May 3d. 


If the lord of 
a manor re- 
fuſe to admit 
a perſon to 
whom a co- 
pyhold is ſur- 
rendered on 
account of a 
diſagreement 
reſpecting the 
fine to be 
paid, the 
court will 
grant a Man- 
damus to 
compel the 
lord to ad- 
mit without 
examining 
the right to 


The KING again Francis. 


: 


VERDICT having been found fot the defendant in a 


guo warrants information to ſhew by what authority he 


claimed the office of alderman of Cambridge, a new trial was 


moved. for on the ground that the verdict had been given againſt 


the weight of evidence. It was objected, on ſhewing cauſe, that 


no new trial could be:granted in an information in the nature of 


a quo warranto ; for which The King v. Bennet (a) was cited, 
where a new trial was refuſed, the judges being equally divided: 


upon the queſtion. But 


The Court granted a new trial; ſaying, that of late years a quo. 


warrants information had been conſidered merely in the nature 
of a civil proceeding z ; and that there were ſeveral inſtances ſince 
the caſe in Strange in which a new trial had been granted, 


(a) 1 Str, 101, 


The Kixc' againſt The Lord of the Manor of Hex- 


DON, and Knicken TrowaRD Steward of the Manor. 


FE RSKINE and Wood thewed cauſe againſt a rule for granting 
a mandamus to the lord and ſteward of the manor of Hendon, 
to admit one Rankin to a copyhold. Bonham, who was original- 
ly poſſeſſed of this eſtate, covenanted to aſſign and ſurrender to 
Goodrich ; which covenant the the homage | bad preſented at a court, 
and the conſideration money was paid, but no ſurrender was ever 
made to him. Goodrich then aſſigned to Rankin his intereſt, 
and Bonham ſurrendered to Rankin, who now claims to be ad- 


mitted. They reſiſted this application on the ground that no 


fine had been ever paid to the lord for the conveyance to 


Goodrich, and that this was a mode of cheating the lord of his 
fines ; that before Rankin was admitted, he ought to pay both 


the fire; for no right to the, fine can ariſe till admittance.—A covenant made by a copyholder with a 


ſtranger to aſſign and ſurrender his copyhold to him, Which covenant is afterwards preſented by the ho- 


mage does not give the lord any right to a ſne.— A., a copyholder covenants toafign' und ſurrender to F:. 
which covenant is preſented by the homage, but before any ſurrender B, aſügns his intereſt to C. „ to whom 
4. ſurrenders. C. has a right to be admitted on payment of a fine for his own | admittance only. 


the 
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ar, fines which were due. Lord Hardwicke held that aſſignees 1788. 
of a bankrupt ought to be admitted? If Goodrich had ated mere- . 3 N. 4. 
ly as an agent for Rankin, it might have been otherwiſe; but The Kine 
that was not the fact. | AT hs 
| Bearcroft, and Leyceſter, contra, were ſtopped by B 


The Court, who ſaid, that the reaſon aſſigned was not ſuffici- 
ent to warrant them in refuſing the application, That they had 
requentiy-deviared they would give no opinion reſpecting the PO Ap PE 
lord's fine on an application by a tenant for a mandamus to be 4 
admitted, becauſe the lord has no right to the fine at all till ad- a 
mittance. All the lord has a right to require is to have a tenant ; | Loa ane de 
and here he had one during the whole time. And they ſaid a 72. 
any private agreement between Bonham and Goodrich, not fol- memes? = 
lowed up by a ſurrender of the eſtate, could not give the lord of , * 


the manor a right to any fine, n it was 3 . 
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— 
LeMpRIERE and Another, Aſſignees of Joux SyrDs, 
2 Bankrupt, againſt Pas LE v. 


ROVER was brought by the aſſignees of the bankrupt 


wood, of which the defendant had taken poſſeſſion under an aſ- 
ſignment from Syeds the bankrupt, before his bankruptcy, and a 
bill of lading indotſed, by him afterwards, The particular cir- 
cumſtances were as follows. Syeds having received advice on 
the 24th of November 1786 from his correſpondent, who re- 
| fided at New Providence, by a letter dated the 28th of September 


1786, that he was about to ſhip the goods in queſtion on board. 


the Elizabeth, which would fail i in ſeven weeks, on his {Syeds ) 
account ; and having procured inſurance to be made on the 28th 
of November, applied to the defendant the ſame day to advance 
money on the ſecurity of theſe goods, and of the policy of in- 


ſurance thereon. Syeads was at this time already indebted to the 


defendant in the ſum of 190/. and upwards, and this latter 


. ,. n.. „ e . 1 


Saturday, 
May 3d. 


| An aſſgn- 
to recover the value of about fifty tons of braziletto 


ment of 
goods at ſea 
as a collateral 
ſecurity for a 
debt, and a 
ſubſequent 
indorſement 
of a bill of 
lading, are 
good as 
againſt the 
aſſignees of 
the aſſignor, 
who com- 
mitted an 

act of bank - 
ruptey be- 
tween the 
aſſignment of 
the goods 
and the in- 
dorſement of 
the bill of 
lading. 


Goods delivered to a perdon claiming them nay, wio pays freight and other charges, cannot be 


un for thoſe ere againſt the e owner. 
agreed 
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1788. agreed to advance him 200 /. more on his note of hand, provided the _ 
goods in queſtion, with the policy, were aſſigned over to him as a 
On” collateral: ſecurity: for both thoſe ſums. This was accordingly. 
Ferrer. done by an inſtrument, ſtamped, dated the- 29th of November 
15786, as follows; Theſe are to certify, that I hn Syeds, of 
% London, ſhip- broker, having effects in the hands of Meſſts. 
% Tinker and Forbes, merchants, of New Providence, and having 
* received advice from them, by letters dated the 28th and zoth 
of September laſt, that they had engaged freight to ſhip on 
© board the Elisabeth, &c. bound for this port, who would fail 
in November 1786, about 50 tons of braziletto on my account, 
„ do: hereby engage and oblige myſelf, my heirs, executors, | 
* adminiſtrators, or aſſigns, to affigh, deliver, and ſet over, to 
*« Tobn Paſley, Eſq. &c. the whole of the faid braziletto, ſhipped 
** on board the ſaid ſhip E/zzabeth, in confideration of 4007. be- 
* ing advanced to me by the ſaid John Paſſey, as a ſecurity for 
** the pay ment of my notes of hand given hin for the money 
* received by me from him. And further, I oblige myſelf to 
«*« depoſit in his hands the policy of inſurance made on the ſaid 
«© braziletto; and-as ſoon as the bill of lading is tranſmitted to 
*« me, to indorſe and deliver the ſame over to him (the defendant), 
« his heirs, Sc. And further, it is to be vnderſtood that if the 
*« ſaid braziletto by any accident ſhould not produce to the ſaid 
FJobn Paſley the amount of the ſaid 400 J. advanced to me, I 
engage myſelf, my heirs, &c. to make the ſame deficiency 
good on demand. And if the ſaid braziletto ſhould produce 
more than the above ſum advanced me, aſter all charges and 
« intereſt are paid, the balance of the ſame remaining is to be 
placed to my credit.” Signed and ſcaled ©* Jobn Syeds.” The 
policy and the letters of advice were depoſited with the defendant 
at this time; and the bill of lading was indorſed over to him as 
ſoon as it arrived, but not till after the a& of bankruptcy, which 
was on the 2d of February 1787, and the commiſſion ifſued on 
the 10th. '' On the arrival of the ſhip in April, the goods were 
delivered by the captain to the defendant, who paid the freight 
and charges thereof. No tender was made by the plaintiffs of 
the amount of theſe charges when the goods were demanded, 
As to which Groſe, J. making his report, ſaid that it appeaped 
very clearly that the defendant was reſolved to diſpute the queſ- 
tion as to the right of poſſeſſion to theſe goods, and therefore it 
would have been nugatory to have tendered the freight to him. 


4 . The 
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ment to the defendant; and whether he had a right to retain 
poſſeſſion as againſt the aſſignees, the bill of lading not having 

been indorſed to him till after the bankruptcy. He was of 
opinion, under thoſe circumſtances, that the legal property of 
the goods remained in the bankrupt till the indorſement, and 
that he could not deveſt himſelf of it after his bankruptcy, in 
prejudice-to the reſt of his creditors; and therefore refuſed to 
nonſuit the plaintiffs, who thereupon obtained a verdict, A rule 
| having been granted to ſhew cauſe why the verdict roomy not 
be ſet afide, and a new trial granted; 

- Bearcreft and Erſtine ſhewed cauſe.” The deck it is, ue 
ther the property in theſe goods paſſed from the bankrupt before 
the time of his bankruptcy; for if not, nothing that he could 
do afterwards could transfer that property. Now all that paſſed 
before the act of bankruptcy reſted in agreement merely. There 
was nothing which amounted to an actual legal aflignment; it 
was only an agreement to aſſign when the goods ſhould arrive: 
The inftrament itſe}f does not purport on the face of it to be 
an abſolute transfer of the property. Phat. could only paſs by 
che indorſement and delivery of the bill of lading; and that was 


done too late, being after the act of bankruptcy. As to the de- 


livery of the policy, that never can be contended to be an aſſign- 
ment of the goods, and therefore may be laid out of the cafe. 
As to the freight not having been tendered by the plaintiffs, it 
was not neceſſary in point of law to be done, If the defendant 
had no right to the goods as againſt the aſſignees, he cannot raiſe 
a new lien upon them by his own wrongful act. In this caſe 
his poſſeſſion is a tort. The freight was not paid by him by the 
authority of the plaintiffs, or for their benefit; he did iy in his 
own Wrong. But a lien is a right, and as ſuch cannot be de- 
wived"from''a- wrong, The freight was not tendered by the 
plaintiffs, 'beeanſo they meant to difaffirm all the defendant's 
s. But beſides, there is another anſwer in point of fact; for 
por” application being made to the defendant for theſe goods, 
He abſolutely refuſed to give them up, and inſiſted upon his right 
to them, and his determination to diſpute the I This 
| ger wine p any tender unneceſſarx. 

© Piggorn, and &. Heywood, in fapport of the rule, FOR "Ty 

0 on general peiaciples of equity the defendant was entitled 
to retain poſſeſſion of the gands. in queſtion ; and if he would of 
file 61 courle 


Tho principal queſtion was, what right paſſed under the aſſign- 
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. 1788. courſe obtain relief in a court of equity under theſe circum- 
— ſtances, this court will not unneceſſarily. compel him to ſeek that 
Laurzizas relief in another mode than the preſent, and at a great increaſe 


Fane: of expence. The aflignees of the bankrupt muſt ſtand exactly in 
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his ſituation. If he would have been bound by this agreement 
with the defendant, they who repreſent him mult equally. be 
bound by it. Now here the bankrupt became a truſtee. for the 
defendant by the original contract. Salk. 449. Ex parte Byas, 
1 Alk. 124. And therefore, if no bill of lading had exiſted in 
this caſe, the aſſignees would equally have been bound. Now 
it is not diſputed but that the defendant had an equitable lien 
on theſe goods before the act of bankruptcy was committed, and 
that the bankrupt himſelf would have been bound by it; then 
unleſs it can be ſhewn that the tranſaction was fraudulent, that 
lien cannot be deveſted by the act of bankruptcy, - becauſe the 
bankrupt could transfer no more right to the aſſignees in theſe 
goods than he himſelf poſſeſſed; and it appears clearly that he 
had only a qualified right in them, namely, ſubject to the de- 
fendant's lien. The tranſaction is perfectly fair. Notice was 
ſent to the bankrupt that theſe ſpecific goods were about to be 
ſhipped on his account; the name of the veſſel was mentioned, 
and the probable. time of her ſailing ; the goods were inſured, 
All the letters and documents were laid before the defendaat ; 
and on the faith of theſe, and the policy's being put into his 
hands, he entered into the agreement, and advanced his money. 


No other ſecurity could have been taken by him at the time, for 


the bills of lading were not then arrived. It is material to con- 
ſider that this queſtion does not ariſe between the defendant and 
a creditor under an execution, or a bond fide purchaſer under the 
bill of lading for ſuch perſons claim adverſely, and the law in 
that caſe favours him who gets poſſeſſion firſt under a legal title, 
without notice of the previous lien, But the plaintiffs are pri- 
vies to the bankrupt's eſtate, and. therefore ſtand in a different 
ſituation, and are liable to the ſame equities which the bankrupt 
himſelf. would have been. The caſe of Broun v. Heathcote (a) 
is deciſive of this queſtion. There Williams and his partner 
gave a bond to the defendant for 12007. and by way of collateral 
lecurity aſſigned to him on the ſame day two ſhips: then at ſea, 
and alſo delivered to him thirteen bills of lading and policies of 
inſurance of the-cargoes, the latter of which were indorſed to 


0 1 4. 166. £5 
| him; 
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him, but the former were not. Williams became a bankrupt, 1788. 
and a bill was brought by the plaintiff as his aſſignee for the 
goods, inſiſting, as in this caſe, on the circumſtance of the de- 8 
fendant's not having been put in poſſeſſion of them at the time. Pasxtr. 
But Lord Hardwicke was clearly of opinion that he was entitled 
to retain poſſeſſion of every thing till his debt was ſatisfied. 
His lordſhip in that caſe expreſsly recogniſed the principle con- 
tended for, that aſſignees muſt take ſubject to all equitable liens 
againſt the bankrupt himſelf. The very objection was taken in 
that caſe that the deed was not an abſolute aſſignment; Lord 
Hardwicke admits that it was not, but ſays that there was ſuffi- 
cient on the face of it to ſnew that the defendant had a charge and 
lien on the goods. He alſo gave it as his opinion that aſſign- 
ments of goods and property at ſea could not have been intended 
to be controlled by the 21 Jac. c. 19. becauſe it is impoſſible to 
make an actual delivery of goods fo circumſtanced. And laſtly, 
he relied upon the circumſtance that every thing in the poſſeſſion. 
of the bankrupt which could ſhew a right to the goods had been, 
delivered up to the defendant. The circumſtances here are as 
nearly fimilar as can be; for though it is ſtated in that caſe that, 
the bills of lading were delivered to the mortgagee, yet they 
were not indorſed, and therefore the ſtrict legal property did no 
more paſs in that caſe than in the preſent. But an equitable 
hen attached upon the goods; and as it was lawful for the 
bankrupt to enter into ſuch a contract at the time, and he did 
every thing which was poſſible in the nature of the caſe to part 
with his right to the goods, and ſubje& them to this onus, his 
aſſignees cannot take them diſcharged of it. If the defendant 
had reſted his title merely on the indorſement and delivery of 
the bill of lading, there might have been ſome weight in the 
objection made on the other fide; but the indorſement muſt be 
taken to have relation back to the former agreement. If it be 
contended that the title of the aſſignees relates back to the time 
of the act of bankruptcy, ſtill that only goes to ſet aſide meſne 
aſſignments between the act of bankruptcy and the commiſſion (a), 
and cannot deveſt the equitable title of a Sni fide creditor who 
claims prior to the act of bankruptcy; for the doctrine of rela- 
tion is a fiction of law, and cannot work a wrong. But if the re- 
lation to the act of bankruptcy is to take place, the other relation 
will alſo hold; and the indorſement and delivery of the bill of 
| . Eri! v. Player, Salk. 111. 3 
lading 
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lading will veſt the logal property in the defendude as from the 
agreement. 80 in the caſe of attornimept, 1 I,. 3 10. which has 
cle to the time of the febffment. Ot a fine, which has re- 
lation back to the covenant to lead the uſes. 1 Sw. 298. Or 
inſtitution to preſentation. Sir V. Jones 428. This caſe eannot 


be diſtinguiſhed f from that of Breus v. Heathcote pen prin- 


cl iple. 


| Cur. adv. vult. 
 Asnnvgesr, J. Now delivered the opinion of the court. 


Alfter ſtating the facts Two queſtions have been made; firſt, whe- 


ther the plaintiff could at any rate recover in this action without 


firſt tendering the freight and charges. Secondly, which is the 
principal queſtion, whether the defendant on the circumſtances 
of the caſe has not ſuch a property as entitles him to hold againſt 
the plaintiffs. As to the firſt queſtion, the court have already 
intimated an opinion, namely, that if the defendant is to be 
conſidered as a mere wrong doer, the plaintiffs would have no 
occaſion to tender him an indemnification for ex pences incurred 
by him in order to obtain a wrongful poftefiion. But the ſecond 
queſtion i is a material one. In order to the diſcuſfing of which, 
I ſhall lay down the following principles which appear to me 
to be clear. As between a perſon who has an equitable lien and 
a third perſon, who purchaſes the thing for a valuable conſidera- 
tion, and without notice, the prior equitable lien ſhall not over- 
reach the title of the vendee, For the title of him who has both 


a fair pofleſſion and an equitable title ſhall be preferred to that 


of a mere equitable intereſt. But as between the perſon who 
has the equitable lien and the aſſignees, if the lien ſubſiſted be- 
fore the bankruptcy, they ſhall never recover or retain the thing 
without diſcharging the' money due, The party who has the 
equitable lien aught not to be og 4 footing with the reſt of the 
creditors, for whom the aſſignees are truſtees; far the creditors. 
at large truſted to à perſonal credit; but he who has the lien 
never gave a perſonal credit, but truſted to the thing. The mo- 
ney lent ta the bankrupt would never have become a part of the 
aſſets of the baukrupt, had it not been lent upon the credit of 
the thing pledged ; and when the money is taken gut. of the 
bankrupt's effects and repaid, they ate only juſt where they would 
have been if the money had never been advanced. As between 
the perſan having the lien and the aflignees, they muſt ſtand in 
the place of the bankrupt, and take his Property ſubject to all the 

1 equitable 
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equitable liens to which it would have been ſubject in the hands 
of the bankrupt himſelf. By the act of bankruptcy they only 
get the legal right. The bankrupt himſelf had the legal right 
before the bankruptcy, but he could never retain the thing 
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againſt the lien, without paying the money borrowed. So nei- 


ther can the aſſignees. Nor if the party obtains the poſſeſſion, 
can they get it from him without paying the money advanced. 
For the retaining the thing agreeable to a lawful ſtipulation be- 
tween him and the bankrupt, previous to the bankruptcy, can 
never even in a court of law be ſaid to be a wrongful converſion. 
If the caſe reſted on principles of reaſoning only I ſhould have 
very little doubt; but this reaſoning is likewiſe ſupported by 
authority, I will firſt premiſe, as a ground, that whatever may 
be ſet off in a court of equity, on the ground of /ren, may like- 
wiſe be ſet off in an action of trover. This was expreſsly laid 
down by Lord Mansfeld, in the caſe of Green v. Farmer, 4 Burr. 
2218, Taking that poſition to be law, the cate of Brown v. 
Heathcote, 1 Ath. 160. applies very ſtrongly to this caſe, There 
Wil.iams and his partner gave a bond to Heathcote for 1200/., and 
the ſame day by deed aſſigned to him the goods in two ſhips 
then at ſea, and alſo delivered to him thirteen bills of lading and 
policies of inſurance, the latter of which were indorſed to him, 
but the bills of lading were not: and a bill being brought by 
the aſſignees of Williams, inbiling that, as Milliams had acted as 
viſible owner of the ſhip and cargo, which were never put into the 


poſſeſſion of the defendant, the plaintiffs were entitled to them 


for the benefit of the creditors. But the court was or opinion 
that, every thing which could ſhew a right to the ſhip and cargo 
being delivered over to Heathcote, the bankrupt could no longer 


be ſaid to have the order and diſpoſition of them, and therefore 


the caſe did not fall within the meaning of 21 Fac. 1. c. 19. and 
conſequently that Heathcote had a right to retain the ſhip and 
cargo till the money was paid. That caſe is very ſimilar to the 
preſent ; for though there was an afignment of the bill of lading, 
and here only an agreement to aſſign, yet that makes no differ- 
' ence, as neither conveys more than the equitable title. There 
is a caſe in Brown's Rep. 125, of Falkener v. Caſe, which, 
though very ſhortly reported, ſeems to apply to the preſent: 
But I cite it from a MSS. note which is ſomewhat more full; 

In Chancery. November 21ſt, 1781. Falkener, executor of 
Crowder againſt Caſe and Others. —Cafſe owing 6009/. to Crow- 

n 6 K der, 
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47 on bene, nn ſome arrears of intereſt; for ſecuring the fame | 


in pri 15 


rave Crowder 4 bill of ſale of three ſhips, the 


Laa , e ad lately failed from Liverpool to Jamaica, the 


Rp 
a 275 


Faneh tet Tyilig' in the dock at Loverpool, and the Anna, then 


Abd C% covenanted that he would 40 from time to time at bis 


4. 


2 oWn proper charges cauſe the ſame three ſhips to be ſufficient- 


ty and properly inſured, and ſo continue the ſame inſured, 
hilt the fame veſſels. ſhould reſpeRtiyely be out of 'the ſaid 
| n port of Liverpool upon any voyage whatſoever; ; and in caſe 
Ty of any. Tofs,” ſhould and would pay the money due, and to be 
«© recovered upon any ſuch policy or policies of inſurance to 

the ſaid T. Crowder, his executors, Sc. for the purpoſe of 
eupepenk Und ſatisfying to him or them the faid 60007. and all 
4 intereſt, and other money due ard to become due to him on the 
% ſaid bond”; with a proviſo for redemption before ſt Auguſt 
then next. The Fancy and Auna lay at Liverpool for ſome time 


after the bill of ſale. was executed. The Banett returned to 


Liverpool and ſailed on another voyage, but Crowder never took 
poſſeſſion of any of them. Soon after the Baneti bad failed i in 


January 1778, Crowder applied to Caſe to deliver up to, him the 
ſeveral policies he had covenanted to get effected on the reſpec- 


tive ſhips. | It then appeared that C2/e had inſured in London 
upon the ſhip Fancy 20007. and a large ſum upon her cargo in 
che ſame policy with one Barclay an inſurance broker, who re- 
tained the policy as a ſecurity for the premiums, and alſo for the 
balance due from Caſe on his general account; and Caſe was 
therefore not able to deliver i it over to Crowder, but he Informed 


him that ſuch inſurance had been made, and offered to give him 


an order to recover in caſe of loſs, and deliver to him another 


policy. on the ſame ſhip for 600 J. which had been effected in 
Liverpool. On the 23d March i778 a commiſſion of bavkrupe 


iſſued agaĩnſt Caſe, and it was not diſputed'i in the arguments that 
he head committed acts of bankroptcy in November 1777, but 
it was not ſo alleged in either the bill or anſwer, The ſhip 
Fancy was captured by an American privateer on the coaſt of 
te on the bed Moved: 728. and as ſoon as ö heard 


3 


* 


buildihg „ An I all policies of inſurance, ſum. and ſums of 
hey whateher then inſured « or to be inſured upon the ſaid 
Rips or veſſels, or any of them, to hold the ſaid three ſeverat 
4s hips. or voſſels and other the premiſes to the teſtator his exe- 

Autors, Ge., as his and their own proper goods and chattels“. 
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arts 
13s, and indes him. | Crowder declined to do this, 906 155 Pres 
_ . aflignees acceded to theſe terms and poſſeſſed themſelves of the 
policy, and thereupon received from the bulk of the under- 
- . writers the amount of their ſubſcriptions. Crou der filed a bill ia 
* Hilary 1779 againſt the bankrupt and the aflignees, praying that 
the aſfignees might be deemed to account with him for all the 
money received from theſe two policies, and, in caſe any part of 
ſuch money was received, that the aſſignees wight either recaver 
and pay the ſaine to him, or deliver the ſaid policy of inſurance 
in their hands to the plaintiff, and conſent. to his. receiving the 
money due on both policies, and i impower him to make. uſe of 
their names for recovering and receiving it on the plaintiff s indem- 
nifying them therein; which he thereby agreed and offered to do. 
After the defendants had put in their anſwer, viz. 26th February 
1780, Crowder died. And the ſuit was revived and carried; on 
by the executor of Crowder. Kenyon for the plaintiff ſtated the 
facts, and acknowledged that no delivery accompanied the bi 
of (ale; and that from not having taken poſſeſſion | the plaintiſf 
muſt give up all claim to the ſhips. The whole queſtion: is 
upon the policy of the ſhip Fancy; and he contended that 9 
though the thips did not paſs, the policies of inſurance did paſs. 1 
By the bankrupt laws nothing paſſes to the aſſignees, but what wt 
the bankrupt was in poſſeſſion of at the time of his bankruptey 4 
clear of any ſpeciallien thereon. The Solicitor General (Mas geld ) 
for defendant. —In this caſe if the bankrupt: had remained ſol- 
vent, it would have entitled Cromger to come for performance of 
the agreement. This policy,.. (meaning that made in London,) 
reſted in the bands of the bankrupt. Rya/ v. Roules, 1 Ven. 348, «Ml 
375. This is merely an equitable aſſignment of the policy, and 1 
within the caſe of Ryal v. Roles. But beſides theſe defendants: 8 0 
inſiſt on an act of bankruptcy ſo early as November 19777, and if Wh 
that were in Neu, 1777 it is incumbent on theiplaiotiff.to,maks | 
out that the covenant: in 1777, unaccompanied with delivery} wit 
an actual alignment, Thompfon:forithe plaintiff. It is perfectly 
immaterial whether the act of bankruptcy. was in November 
1777 or not, for the plaintiff; $;.title depends on the deed” ith 
| April 1777. This i is a clear aſſigoment in equity of all policies 
to be made ſabſequeat to that deed. The policy on the Fancy 
ID 2 was 
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was mass 1 in July 17775 and the allignees are bound by all ns 
eEovenants of the bankrupt. 7% v. Wheeler. ' 2 Fern. $64: 
The London pole was not in the cuſtody of the bankrupt, but 
in the pollen of Barclay, who" had-a "ſpecial lien upon it. 
Crowder was in the ſituation of a ſecond mortgagee of this policy. 

This is not within the 21 Fac. 1. being a choſe in action. In 
caſe of 4 pawn the condition is perſonal, and the executor of 
the pawher cannot redeem it. Telv. 178. Lord Chancellor 
aſked,” whether, in caſe of a pawn, the aſſignees can claim it if 
the bankropt does not redeem it prior to the act of bankruptcy ? 
In caſe of” ſhips £ at ſea, where actual poſſeſſion cannot be given, 
ſym bolical poſſeſſion is ſufficient. Kenyon, in reply, obſet ved, 
that if a perſon, prior to his bankruptcy, enter into a covenant: 
that binds the property, that property is ſubject to the covenant. 
The ſtatute of James does not apply to the argument the Solicitor 
General draws from it. In this caſe the property was not in the 
hands of Caſe, nor could furniſh him with falſe credit. It is 
ſaid Barclay held the property for the bankrupt: but he held it 
for Crowder. This policy was in fact a pledge, or pawn. And 
if the ſtatute of king James had not exiſted, there never was a 
clearer caſe. The Lord Chancellor admitted, that if the queſtion had 
been concerning a bond, or any choſe in action, that had remained 
in the poſſeſſion, of the bankrupt at the time of the bankroptcy, 
it would have been within the ſtatute of king Jamec. The 
queſtion therefore is upon the application of that ſtatute to this 
caſe, In April 1777, Caſe, having aſſigned over the veſſel, 
| aſſigned all policies to Crowder, in conſideration of a debt due at 
the time, and therefore, as to conſideration, the tranſaction is 
valid. In July following, he made a policy on the Fancy, but the 
broker, being then his creditor, would not part with the policy 
till he had been paid what was due to him; and Caſe agreed that 
the policy ſhould he with the broker as a ſecurity for paying that 

demand. | There ſeems to me to be no difference in caſes: where 

effects, which have been i in poſſeſſion of the pawner, are pledged, 
or goods that he has a property in are left in the hands of a third 
perſon z for. I conſider them equally as pledges. + Taking this 
as a pawn, I ſhould conſider, firſt, what the cate would be if the 
ſtatute of James did not affect it; and then what effect that 
ſtatute has. If there were no ſuch ſtatute in the preſent caſe, 
it would be clear that the plaintiff did obtain that intereſt which 
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be is now ſeeking in the ſubject, The policy of inſurance was 
in Barclays hands, and Crowder. in equity acquired a tight ia 


that policy; and this court wayld not turn. him round to ſeek 
his relief againſt Caſe. It is clear, abſlracted from the ſtatute, 
that whatever binds a ſubject of property. in the bands of the 


bankrupt, will bind it in the hands of the afſignees 5 their title 


is merely derivative, and they take the property of the bank- 
rupt ſubject to all equitable liens on it, that bound it in the 


hands of the bankrupt; and here, if there had been no ſuch ſta- 


tute, the aſſignees would have. been bound by this contract of 
the bankrupt. The queſtion therefore is, ſecondly, whether 
this ſtatute affects this caſe. The words are, if any perſon at 
the time he ſhall become bankrupt ſhall by the conſent of the 
true owner have in his poſſeſſion any goods. or chattelt, whereof 
he ſhall be the reputed owner, the commiſſioners ſhall have 
power to diſpoſeof the ſame for the benefit of the creditors,” The 
queſtion therefore is, whether, the bankrupt's intereſt in this 
ſubje& falls under the words goods and chattels in the act; 
whether that intereſt reſided in the bankrupt in any right of form 
or poſſeſſion at the time of the bankruptcy. His right was 


merely equitable to redeem Barclay. Barclay had poſſeſſion 
againſt the bankrupt, and the bankrupt had only a right to re- 


deem. The bankrupt, when ſolvent, aſſigned all his intereſt to 
a ſtranger. It is objected that he did not then deliver poſſeſſion, 
but he had not the poſſeſſion to deliver; he had barely the right 


of redemption: he did therefore, as it ſeems, all that he could 


do, aſſign all his Equitable right to the plaintiff. The ſtatute 
is to be conſidered as a/jus paſitivum, and here it is impoſſible to 
charge the aſſignee of this equity with having left the poſſeſſion 
of the thing aſſigned in the hands of the bankrupt. In caſes 
where ſhips are at ſea, ſymbolical poſſeſſion is allowed, and this 


is much clearer of the objeQion of poſſtſſion on the behalf of 
Crowder. But it is argued, that Crowder ſhould have given notice 


to Barclay of his equitable intereſt, which would have been 
publiſhing to the world that the property did not belong to the 
baokcupt. The firſt anſwer is, that there was not a ſcintilla of 


property in the bankrgpt. And, ſecondly, ſuppoſing notice had 
been given, it would have been à tranſaction merely between 
Crowder and Bareſay. The eon ſequence is that the aflignees 
mult account ſot all money rereived on Barclay's, policy, as far 
us it affected the ip, but n6t on the other policy underwritten 
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PasLEY, 


In a gui tam 
action on the 
ſtatute of 
uſury againſt 
the aſſignee 
of a bank - 
rupt for tak- 
ing uſurious 
intereſt on a 
loan of mo- 
ney to the 
bankrupt be- 
fore his bank - 
ruptcy, the 
bankrupt 3s 
not a compe- 
tent witneſs 
to prove the 
offence, it he 
has not ob- 
tained his 
certificate, or 
repaid the 
money; not- 
withſtanding 
he is ready to 
releaſe to his 


LEevuUPRIERE | 


os 


aſſignees all benefit which may uit from the diſcharge of this debt in 


and ſurplus in genere and ann e has proved his demand for the an. vader 
the commiſſion. N 


Co 


"EasEs IN EAS TER TE RM 


at e which reinnictvil? in the bankrupt's hands, and deli t 
vered by him ſubſequent to the act of bankruptcy committed, if 
the act of bankruptcy preceded the delivery of that policy by the 
bankrupt to Crouder ;—and the parties to be at liberty to try () 
that fact if 2 think n That caſe en Fg to * 
preſent, © Y 
It might be a great inconvenience to commerce; if it were 
to be laid down as law, that a man could never take up money 
upon the credit of goods configned, till they actually arrived in 
port. There ſeems to be no inconvenience on the other ſide, 


nor can it he any inlet to fraud; for no other per ſon can be taken 
in to lend money on the credit of the cargo, after the party has 


delivered over all the documents to him who has the firſt lien. 


Therefore on the whole, we think the verdict wrong, and that ' 
there ought to be a new trial. 


4 9 01 et af 4g | Rule e 


committed as of bankruptcy two or hae. 
months before the ee of that policy to 
os penance * 


(a) It never was tried, the fact having 
been ſettled by two or three other trials at 


law before this dectee was made, that 1 


1 


MasTERs, Ns Tam, againf Danyron. 


HIS was an action for vſury, in i more than legal: 

intereſt on 500 1. from the 10th April to the 20th Octo- 
zer 1786, and tried at the laſt ſpring Aſſizes for the city of 
Glouceſler, before Heath, J. To prove the uſurious contract 
and taking, Lightfoot, the borrower of the money was called; 
upon the vair dire it appeared that he had not repaid the money, 
that he was a bankrupt, and had not obtained his certificate; 
that the defendant was his aſſignee, and bad proved this debt un- 
der the commiſſion: whereupon the bankrupt (the witneſs): 
offered a releaſe to the aſũgnees of all intereſt, dividend, profit, 
ſurplus, Fe. which might ariſe from the diſcharge of this debt, 
or from the encreaſe of the fund by the deduction of it; and 
al ſo a general releaſe of all claim whatever to allowance and ſur- 
plus. It was then objected by the defendant's counſel, firſt, 
that a certificate muſt be obtained before the bankrupt could be 
a witneſs, ot the releaſe operate to make him one; and ſecondly, 


particular, and all claim to allowance . 


that 
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that the proſpect of obtaining a certificate by encreaſing his fund 1788. 
ws an intereft, which rendered the witneſs incompetent. To which TP. 
it was anſwered, that if a certificate had been obtained, the re- yg 

| leaſe would be unneceſſary; and that the ptoſpect of obtaining Duarrves. , 
a certificate. was only an influence, which went to his credit, and 8, 
not to his competence. But the learned judge being of opinion 

that the releaſe was only applicable to a debt due to the bank 
rupt, which he might releaſe, or at leaſt his ſhare or advantage 
in or from it, rejected the witneſs, giving the plaintiff's coun- 

ſel leave to take the opinion of this court upon that point. The 
plaintiff having been nonſuited, 

Milles now moved the court to ſet aſide the nonſuit, and to 
grant a new trial ; contending that it was immaterial by what 
means the ſtock or fund of the bankrupt was encreaſed, if he 
diſcharged himſelf from all benefit ariſing from ſuch encreafe. 
In Nares and Another, Aſſignees of Salmon againſt Saxby (a), a 
bankrupt was called as a witneſs on behalf of the aſſignees, to 
whom he had given a releaſe, but not ſuch an one as is generally 
given in theſe caſes, which is a releaſe of all ſuch allowances: as 
he may be entitled. to under the commiſſion, De Grey, Ch. J. 
determined that a general releaſe was ſufficient, as it diſcharged 
him from receiving any ſum of money from the aflignees, So 
in Evans v. Gold (6), it is ſaid, that the bankrupt cannot be a 
witneſs to {wear property in himſelf, or a debt due to himſelf, 
without a releaſe of his ſhare in the ſurplus and the dividends, 
for elſe he is plainly intereſted ; which, indiſputably proves that 
ſuch a releaſe will render him a competent witneſs. The releaſe 
therefore in the preſent caſe diſcharged the bankrupt. of all in- 
tereſt which could affect him from the deſtruction of this debt of 
500 J, ſuppoſing that the ation ſhould be conſidered as work- 
ing ſuch an effect. But upon the authority of Abrabams v. 
Bunn (c), this could not work ſuch an effect. This created 
only an influence, which went to bis credit, and not to his com- 
petence: for though the bankrupt was ſtill liable to an arreſt. 
for this debt, yet that was only an influence, and not an inte- 
reſt; and a diſtant influence too, becauſe the defendant had 

proved the debt under the an, and no ated as A . - 
under 1 it. A. | | 


7a) Sitnings at Guild, after Hil. 9 6. ry (8) Bull, v. P. 43. 
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Friday, 
May 2d. 


A. being te- 


nant ſor years 
ok an houſe, 


gardens, ſta- 
bles, and 
coal-pen, be- 
queathed 1 in 
the ſollowing 
words; I 
give the 
Lon ſe I live 
in and gar- 
den to B. 
The ſtables 
and coal- pen, 
occupied by 
A. together 
with the 
houſe, paſſed 
without be- 
ing expreſsly 
named, tho' 
the teſtator 
uſed them for 
purpoſes of 
trade as well 
as for the 
convenience 


of his houſe. 


tioned in the will are the ſame-as thoſe which paſſed by the ſe- 


"(CASES IN EASTER TERM 


The Court were of opinion that this objecliob wires as | 
) 9 incompetent, and that he could not be examined beſore 


he obtained his certificate; for notwithſtanding the defendant 
had proved his debt under the commiſſion, which he may do for 
the very purpoſe of preventing a certificate, that was no objection 


to his bringing an action at law, and arouſing the n tor 
the whole debt, 


Raule refuſed. 


=o: 


Dot, on the Demiſe of Hannan CLEMENTS, 
"nai COLLINS. 


7 2 HIS was an ejectment for two granaries, ſtables, and 
ſheds, and an acre of land in Reading, tried before 


Heath, J. at the laſt Aſſizes held there, who reported as follows 
on a motion for a new trial. By indentute of aſſignment, dated 
the 2gth of October 1749, between Jobn Merick of the firſt 
part, Algernoon Piercy of the ſecond part, and William Clements 
of the third part, reciting ſeveral aſſignments of the after- men- 
tioned premiſes to Merick and Prercy, they granted and aſſigned 
unto William Clements the younger, of Reading, timber merchant 
the meſſuage and garden formerly in the occupation of one Wig 
ginton, and then in the occupation of the ſaid Clemente, and alſo 
all the four meſſuages or tenements in the occupation of certain 
other perſons therein mentioned, and alſo the garden plot and 
piece of ground before the houſe, and alſo all that the ſaid 36 
feet of ground in length from eaſt to weſt, and 18 feet in breadth 
from north to ſouth, whereon the ſaid wath- houſe formerly 
ſtood, and all thoſe two ſtables, with the granaries over the 

ſame, in the occupation of certain other perfons therein men- 
tioned, for the reſidue of ſeveral terms of years unexpired. On 


the ad of December 1780 William Clements by will deviſed (in- 
ter alia) to Hannah Clements, the leſſur of the plaintiff, as fol- 


lows; ** To Hannah Clements I give the bouje I live in, and 
garden, and alſo the houſchold goods, as long as the lives; 
„and the houſe that Mrs. Purſbouſe lives in, not to be diſpoſed 
* of; to go to her children afterwards and the four tenements 
* below the houſe I live in.” The ſaid William Clements died 
in 1783, It was admitted. «hat the houſe and gardens men- 


= As 


veral 
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veral deeds. - The teſtator was 'a maſter -bargeman and. boat- 


builder, and inhabited the houſe in queſtion. He let out the 
four tenements mentioned in the deed, but occupied the ſtables 
and granaries and the gardens in front and to the eaſt ſide of the 
| houſe; there was a pig-ſty at the corner of the ſtable- yard, and 
a paling which encompaſſed all the premiſes, except the coal- 
pen, which was on the other fide of a road running near the 
houſe. A ſmall door led from the court-yard into the ſtable- 
yard, but it was ſo blocked up with ſtraw that it was uſeleſs, 
and the way uſed was round by the road into which the court- 
yard opened, There were bed rooms over the ſtables, which were 
uſed for the purpoſe of bay and ſtraw lofts; and the teſtator 
uſed the ſtables for the horſes employed by him in his trade. 
The coal-pen generally contained 50 chaldron of coals : all the 
coals not ſold out of his barges were laid there; and the teſtator 
put the coals which he took from the pen for the uſe of his fa- 
mily, by two or three buſhels at a time, into a waſh-houſe 
adjoining the houſe, His own conſumption was not above 
three chaldron in a year, He had a yard for building boats 
about 300 yards from his houſe, and a timber-yard about the 
ſame diſtance. ' The . defendant's counſel inſiſted that, as the 
premiſes mentioned in the declaration did not fall under the de- 
ſcription, of houſe and gardens as expreſſed i in the will, and as 


in the purchaſe deed they are deſcribed to be in the occupations. 


of different perſons, they did not paſs by his will. But the 


learned Judge ſtated that he was of a different opinion at the 
trial, becauſe the teſtator occupied them together with his houſe 
and garden from the.time of his purchaſe to his death. And he 


directed the jury to find a verdict for the plaintiff, with liberty 
for the defendant to enter up judgment of - nonſuit, in caſe the 


court ſhould be of opinion that his direction was wrong. The 
draught of the purchaſe deed, copy of the teſtator's will, and 


plan of the premiſes, made part of the report. | 

Bower and Simeon were deſired by the court to begin in ſup⸗ 
port of their rule. Nothing paſſed by this deviſe of the houſe, 
except what was uſually and neceſſarily occupied with it for do- 
meſtic purpoſes. Whatever was uſed therefore by the teſtator 


merely in the courſe of his trade cannot be conlidered as falling 


under this deſcription, The mere circumſtance of his having 


occupied the various premiſes. in queſtion at one and the ſame : 


time cannot vary the queſtion, or alter the nature of the pro- 
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al: For ſuppoſe à trader had watehouſes ict different f parts of - 
the own which he occupicd' in his trade at the Tame time as His 
. houſe, it cold hot de pretended that à deviſe of his dwelling- 


CoLLing, 


Houſe world: paſs ſach tenements. Now that was the only way 


in which the teſtator occupied theſe ſtables and the coal-ſhed. 


There is 4 diſtinction between the words meſſuage, and bouſe. 


The latter imports nothing bot the mere place of abode ;' bur 
the former will convey the garden and curtilage occupied with 
it, thobogh cum pertinentiis be not added. Cro. Elis. 89. There 
was a fimilar deviſe in 2 Ch. Caſ. 27. but it was never decided. 
In Keilway 57. it is ſaid that the word meſſuage may extend to 
curtilage, but houſe can extend to Buildings only. It is true 
that the premiſes in queſtion conſiſt of buildings, but they are 
not ſuch buildings as fall within the deſcription in Keilway. Lord 


Coke, in his Comments on Littleton, 5. B. ſays, that by a grant 


of a meſſuage the orchard, garden, and curtilage paſs. It is true 
he adds that an acre or more may paſs by the deviſe of a houſe; 
but this latter part is not watranted by the authorities, all of 
which are collected by Mr. Hargrave in the laſt edition of Co. 
Lit.: from thence it appears that all the caſes are of meſſuages, 
or of a houſe cum pertinentiis; and when Lord Cote mentions 
the ſubject again, Co. Lit. 6. b. he does not take any notice of 
the word houſe, but confines his comment to the word meſſuage. 


But ſyppofing that appurtenances would paſs by a deviſe of a 


Houſe without any words of addition, till it muſt appear that 


the premiſes in queſtion were appurtenant to this houfe. The 


mere circumſtance of their being held at the ſame time by the. 


fame "wing is not ſufficient. Strictly ſpeaking, nothing can be 


dant or appurtenant that has not been ſo immemorially ; 
"vt at leaſt it ſhould appear that theſe premiſes, had been an- 
nexed to the houſe when built, and had always been held toge- 
ther with it. But it is ſtated hegatively here that previous to 
the year 1749 they were no part of the premiſes on which, the 
dwelling-houſe ſtands, nor in the ſame” occupation, but were 
purchaſed by the occupier of the dwelling-houſe at that time, 
In Nicholas v. Chamberlain (a) a conduit and water-pipes in ad- 


- Joining land were held to paſs by the words houſe with the ap- 


purtenances, becauſe they were both neceſſary, and gugſi appen- 


dant; but here theſe premiſes are neither neceſſary for the en- 
| Jayant of the houſe, 7 nor are they joined. to it as the SUS pipes 
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in that Gals. And in Bryan v. Vetberbead (a) a grant of a te- 
nement cum pertinentits was held not to paſs part of a ſhop 


which had been annexed to an old ſhop, and held with the houſe 


For thirty years, becauſe it had not altogether been uſed with the 


Houſe, or reputed as parcel thereof. That caſe goes farther than 


the preſent, becauſe the word appurtenances was added. The 


way which led to the ſtables through the yard having beer. ſo 
blocked up as to be rendered uſeleſs is a'circumſtance. in the 


caſe to ſhew that the occupier. himſelf did not conſider them as 


appurtenant tothe houſe. Neither does there appear any pro- 
bable intention in the teſtator that theſe premiſes ſhould paſs 
with his houſe. Had the deviſe of the houſe been to a perſon 
who he intended ſhould carry on. his trade, ſuch an intention 
might fairly enough have been preſumed ; but that is not the 
caſe; and the addition of the words here, namely, the houſe 
T live in, (hews plainly that the bequeſt was intended to be con- 


* 


fined to the actual dwwelling-houſe alone, Where there is no ac- 


tual diſpoſition made in words of a perſonal chattel, nor any 
probable intent coupled with ambiguous expreſſions, the ex- 


.ecutor is entitled to the ſame preference as the heir is with 


regard to real eſtate; therefore the court will be enclined to give 
him every thing that is not expreſsly or by neceſſary implication 


given away. Bro. Ch. Caf. . 331. In the caſe of Pratt v. 


Fackſon (9), in conſideration of a proviſion made for the wife 
under marriage articles, it was provided that the ſhould have no 
claim out of her huſband's real or perſonal eſtate, with a proviſo 
that it ſhould not extend to houſehold goods, Sc. This excep- 
tion was held by the Chancellor to extend to houſehold goods 
in another houſe than that actually occupied by the huſband be- 
fore his death ; but that decree was reverſed in the houſe of 
lords, becauſe the meaning of the parties evidently was that it 
ſhould be confined to the houſe in which he reſided. Both theſe 


_ decifions ate in favour of the executor; for in the firſt, the 


Chancellor ſaid that in doubtful caſes it was better to adhere to 
the ſtrict letter, and not to make conſtructions never perhaps i in- 
tended to be made by the party; the ſecond ſhews that where 
it did not appear that any thing more was intended to paſs than 
the houſchold goods in one particular houſe, nothing more ſhould 
paſs, although the words might comprehend more. 

. Milles,. contra, was ſtopped by the court, 
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$ 1788. ae J. -The tdſtdtbr's intention appears. to Sn been 5 
3 w give by: the . of his houſe, without the word „ap- 
, *« purtenances, every thing which was in his occupation, as 
Colxixs. proper and convenient for the occupation of the houſe. The 
diſtinction between houſe an$meſſuage ſeems too ſubtile to be re- 
lied on at this time; for Itbink that whatever would paſs by the 
one, would equally 74 by the other, It is well known that 
on an indidtment for a burglary in a dwelling-houſe, proof of | 
breaking and entering a ſtable, which is conſidered as part of the | 
dwelling-houſe, will .ſupport the inditment apd that is 
ſtronger than the preſent caſe. Then it has been ſaid that the 
ſtable and coal - ſhed were not appurtenant to the houſe, becauſe 
in order to make them ſo they ſhould always have been occupied 
with the houſe : but that is a very forced argument; it is not 
like the caſe where a perſon claims a preſcriptive right againſt 
another; there it is neceſſary to ſhew:that it has exiſted time out 
of mind. But when a perſon uſes the words as a deſcription of 
the thing which he intends to give, there premiſes Which have 
been recently built and annexed to a houſe Would paſs as appur- 
tenant to the houſe. It has been objected on the part of the 
defendant, firſt that the ſtables, aod ſecondly that the-coal- ſhed, 
did not paſs under this bequeſt, With reſpect to the firſt, there 
is no ſort of doubt, for the ſtables are within a ring fence which 
encloſes the whole tenement together; and we cannot ſuppoſe 
that the teſtator intended to ſeparate them, for then the ſtables, 
would, be in the occupation of one perſon, and the ſtable-yard 
of another. And though the deviſee was not engaged in trade, 
yet ſhe was in a degree of opulence, and therefore the teſtator 
might have thought that ſhe would have occañon for the tables, 
The difficulty is greater as to the coal- ſhed: and I ſhould have 
doubted whether this would have paſſed by the bequeſt, if it had 
been proved to have ever been anpexed to any other tenement, | 
But as no proof of that ſort. was given, we muſt take it for 
granted t that it never was annexed. to any. ather tenement : and 
then a very light degree of evidence i is ſufficient for the purpoſe 
of ſhewing that it ſhould paſs, with the houſe, And though it 
is ſtated that the coal- ſhed was uſed by the deviſor i in his coal 
trade, yet it appeared | that. he likewiſe uſed it for the purpoſe of 
keeping coals to be conſumed in bis own houſe; and though 5 
that is a light circumſtance, yet: it is an additional reaſon, _ 


— 8 : Fo ” & as 
* — — 8 * 


ſaying it ſhall epi] as 1 of the eue. 


tt e "4 


- © CY s *,4 
% 377% 0 "x \ , | 
f * y N. * Bur iR, 1 
- 4 = y 
PR % . : * ' 
F 1 U — 828 — * - 
"...o Ll = * 
. . - 


- 


m THE TWENTY -BIGHUEEY BAR. 6 er eronce . 


0 e -mincoptruing villa wu doigor look a-hechuica,;- 
_ wards, ſo much a9 chiyiteſiger's-injention, which, cancoply be col- 
lected from. the whole wilhi Then in detenminisg what. paſſed 
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| undeg.the beg ueſt; in queſtion, it is material to conſider the ſitua- Conte, f 


tion of the deviſor. He had premiſes in different parts of Read- 
ing. and he was in the poſſeſſion of a houſe, and the premiſes 
now in diſpute, which he had occupied with his houſe from the 
year 1749 ; then in Common parlance they are confidered as part 
of his houſe. This would not be a ſufficient deſcription in 
writs, but in common intendment it is; and à pet ſon mult dit. 
| tinguih very nicely to take the difference. With reſpe& to the 
ſrables which were within the ting fence, F think thete cannot 
be the feaſt doubt. It does indeed at fir Rem more doubtful 


whether the cal pen paſſed by this deviſe; but I think o co 


ſidering the whole rogether that ir did. "Phe teſtator firſt =, 


To Hannab Clements I give the houſe I live in and garden, and 
*'the houſe that Mrs: Parſborſe Hives in, and the four tene- 
ments below the houſe, in; Sei“ this clearly ſhews that he 
meant to give every thing in his own occupation; for in hie 
bequeſt he particularlydeſcribed every thing around him, beſides 
that which we in bis on poſſefiioy, which is a ſtrong argu- 
ment to ſhew that he thought that every thing which was in- 
his ow occupation would paſs under the bequelt of the hoaſe. 
It has been ſaid in the argument that he Had other property 
Which he has not diſpoſed of by the will. But as the caſe 


' 


ſtands, we muſt” take' it otherwiſe, und that he is dy will dif- 


poſing of bis whole property; then dot having particularly bo- 
queſted the coal. pen, that alſo muſt paſs under the general. words. 

Gos, J. I eonfider this queſtion in the ſame way in which 
the eaſe in Pr. Hithiams was conſidered in the Houſe of Lords, 


namely, us queſtion of intention. Though prime fucis there 


oppeats to bo ſome doubt whether the coal. pen paſſed under this 
beg yet «conſidering the intention of che teſtator, Lam of 
opinion that the whole which he had in paſſeſſion moſt go to the 


deviſes Mes. Clements. It is clear that he meant to give her more 


than the howſ&in' which he lived, for he alſo gave her the houſe: 
n"which"Mrs/ Purfbmn/e ved, and fave tbtie ments beſides ; the- 
708 former of hieh he gave'to rs. C/#miehr's children; there- 
fore he meant to give her u permanent intereſf. Beſides there. 
are inan ſeparate bequeſts of different parts of his property to 
e e and thete is noi ſpecifio bequeſt ö 
r ä 6 N 
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c. 72. 9. 
notwith- 
ſtanding it 
contains a 
general 
clauſe of re- 
ference to all 
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laws, and 
incorporates 
all the pow- 
ers, &c. pro- 
vided by 
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the exciſe or 


inland duties 
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mitigating, 

or adjudging, 

the duties, or 
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grauted by 
this act. 
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The Kr N 0 againſt The Juſtices ph SURRY, 


damus ſhould not iflue, directed to the juſtices of Surry, 
at'their ſeſlions, to compel them to hear and determine an appeal 
made by Hannah Pleck, who had been convicted on 25 Geo. 3. 
c. 72. f 9. for printing cotton before it was meaſured and 


marked by the proper officer of ING according to the direc- 


tions of the act; 


The Solicitor General, Wood, and Shepherd, now ſhewed cauſe, 
There is a difference between a certiorari and an appeal; the 
former muſt be taken away by expreſs words, becauſe it is a 
common law right ; but the latter does not lie, unleſs expreſsly 


given, for the ſame reaſon, becauſe it is not a common law right. 


This conviction is founded on the gth ſection of the 2 5 Geo. 3. 


c. 72. and if any appeal lies in this caſe, it is given by the 33d. 


ſection: but on conſidering the legal effect of that clauſe, no 
ſuch power will be found to be thereby given. | 


ters, and things, which in and by the 12 Car. 2. c. 24, or by any 
other law now in force, relating to the revenue of exciſe, or 
inland duties under the management of the commiſſioners of 


exciſe, are provided or eſtabliſhed, for ſecuring, enforcing, ma- 
naging, &c. mitigating, or recovering, adjudging, or aſcertaining, 
the duties, or penalties, thereby granted, ſhall be exerciſed, ap- 


plied, and put in executon in and for the managing, mitigating, 
adjudging, aſcertaining, recoyering, and paying, the ſeveral duties, 


hereby granted, as fully and effectually as if, all and every the ſaid 


NN. Sc. were particularly repeated, and again enacted in this 
This clauſe, which makes a ſpecific alluſion to the 12 Car. 


= e. 24.5 and all other acts relating to the exciſe, muſt mean 
all other acts founded on the ſame pripeiple; and the 12 Car. 2. 
is only put by way of example. Now, the 4 5th. ſection of that 
act declares, that all offences committed againſt that ad, witbin 


\ 


the 


"RULE having been obtained to ſhew n why a nan- 


A e It enacts that 
all powers, authorities, rules, penalties, forfeitures, clauſes, mat- 


IN THE'TWENTY-EIGHTH' YEAR OF GEORGE III. 
the limits of the exciſe office:in London, ſhall be heard and de- 
termined before the commiſſioners, G c. And that all offences 

in the country ſhall be heard and determined by two juſtices of 

the peace; and in caſe of their negle& or refufal, a power is 
given to the ſub-commiſſioners to hear, Cc. the ſame; and if 
the party finds himſelf aggrieved by the judgment of the ſub- 
commiſſioners, he may appeal to the juſtices at the next guarter- 
2 Nons, whoſe judgment therein ſhall be final. So that a feliance 
is placed in the juſtices of the peace, which is not placed in the 
ſub-commiſſioners of exciſe ; for an appeal to the quarter-ſcſſivns 
is given from the judgment of the ſub- commiſſioners, but not 
from that of the juſtices ; and it is only in caſe of their neglect 
or refuſal that the ſab-commiſſioners have a power to hear and 
determine the matter at all. The pervading principle of that act 
was never to truſt to the judgment of thoſe perſons who are 
employed in collecting the duties, but to make the decifion of 
the magiſtrates final in whatever ſtage of the buſineſs it came 
before them. There was no jealouſy that the juſtices would be 
too ready to convict z and therefore the ſame precaution was not 
neceſſary 1 in giving an appeal from their judgment as from that 

of the ſub-commiſſioners. Thus it ſtands clearly -on the 72 

Car. 2. c. 24. taken by itſelf: but the legiſlature have them- 

ſelves given an expoſition, which eſtabliſhes this point, that 

when in any of the exciſe laws there is a general clauſe of refer- 
ence to the 12 Car. 2. c. 24. and all other exciſe laws, with 
reſpect to the mode of collecting the duties, or recoveting penal- 
tics, ſuch general clauſe alone does not give an appeal. For by 
the'g Ann. c. 11. certain duties are impoſed upon. bides, and 

ſkins, vellum and parchment ; in the 36th. ſection of which a 

power is given to two juſtices to hear and determine offences 

againſt that act; and an appeal is given from the judgment of the 

Jaſtices to the Carte: (eons. Now if an appeal would have 

Jain by virtue of the general clauſe of reference (a) to the exciſc 

ws, without ſuch an expreſs power in this ſtature, i it was nugatory 

to give it. Then followed the 6 Geo. 1. Y 21. relative to ſpirits; 
by which the commiſſioners "of exciſe in London, and two juſ- 
| tices of the | peace out of the limits of the chief office of exciſe in 

London, may proceed to condemnation, and their condemnation 

ſhall be final, and not liable to an appeal. "And the. 22d. ſection 

of the 5 at declares that « every 155 sel; ſweets made j in Pur- 
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 fornoeof that act, and le eng other forfeiturt aber the! vi; 


| dug. 1720 made in purſuance of any uit whatſoeverrelating-ro tht 


ties of exciſe; or to an other duties undar the management of 
the commiſſioners. of extiſe, ſhall be proceeded, upon, beard; 
and detetmined, by the ſame ways, and in ſuch mander as is 
directed upon ſeizure of ſpirits, a0d;futh proceedings ſhall not be 
Juhjedt to appeal. And a queſtion afterwards acifing whether this 
oui extend to offences relating to the duries on malt, and to 
the duties on hides x and whether it repealed the poyer of ap- 


pealing in thoſe caſes zeit was enacted by the. 1 Gra. 2. An. 


n. . 3. that the right of appeal in thoſe reſpoctivs caſes was 

not taken away. S0 that there was no appeal but from a con- 
viction for offences relating to the duties on malt, end hides, 
becauſe the legiſlature reſtrained the operation of the general 
clauſe in the 6 Geo. 1. as to thaſe two caſes. N The only doubt 


there was, whether the appeal was taken away in thoſe two . 


| aud the act of 1 Ges. 2. Was paſſed to reſtore. that appeal; but 


reſtored. no other right, of appeal in any other caſe, Then _ 


6 Geo. 1. g. 41. extends to all thoſe caſes in which an appeal 
is not expteſsly given, If that clauſe had been tranſcribed into 


the 25 Gea. 3. c. 72, there could be no. doubt hut that) no ap- 
peal would have lain in this caſe. Now the general. clauſe-of 
reference + 33+: incorporates all former. exciſe laws. in to this, 


wich reſpect to the mode oß ſuing. for and recovering, penalties 


incurred by this act it is therefore preciſely. the ſame as if the 


appeal had been denied in expreſy/ termg. The only word in 


this clauſo which can be contended. here to give the appeal js 


Fe a ls: Lal thay} M not 0 ual to raiſe Foe. a juriſdic- 


Aud 4 47 that word 


26 in 20 Gen, : 2. 65; 19. ' and. 21,4 £2 bp "Gs 2 t CITY 
peats upon the whole that at at the time 6 971 Ke ng. th e 6 Ge Geo, 1, n. 

appeal. exiſted but 1 in the two excepted caſes... 15 a general 
8 reference in any. ſubſequent, Qatute, as to the mode of 
ſuing for and recovering penalties, can ny relate to the general 


proviſions of Forge: Jaws, and cannot b extended to the par- 
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" #ieular exceptions ; for that would be toaking the exception co-. 
_ extenſive" with the rule itſelf, 111. nn 70 ig idea of its 


being an exception. „ HR O35; 


oy 
4g 4788. 


—— 
The Kix 


Erftine in ſupport of tho rule. All this exciſe Mus being in The falle. 


pari nuterid, ate to be taken into conſideration together, as 
forming one general ſyſtem. The 33d ſection of the 25 Geo. 3. 


c. 72. enacts that all aad every the powers, Ge. matters and 


tbingſ in and by the 12 Car. 2. c. 24. or by any other law now in 
force, relating to the exciſe, ſhall be applied, &c. to this act. 
So that the argument on the other ſide would only have applied 


if this clauſe of reference had ſtopped at the act 12 Car. 2. but 
it proceeds to refer to all other exciſe laws, &c. Therefore 
all other exciſe laws muſt be taken to be incorporated with this. 


By the act 12 Car. 2. c. 24. it is enacted that all offences com- 


mitted beyond the limits of the chief office of exciſe in London 


of SuxR Y. 


ſhall be heard and determined by two juſtices of the peace refid- 


ing near the place, (but it does not ſay that their determination 
mall be final,) and in cafe of their neglect or refuſal, then the 
1ub-commiflioners are empowered to hear and determine the 


ſame; and if the party finds himſelf aggrieved,” he may ap- 


peal to the Juſtices at their quarter ſeffions, whoſe: fugment 
Therem' ſhall be” ſinul; ſo that under this ſtatute there can be no 
final determination but at the Quarter Seſſions. But if the 
court ſhould think that an appeal was not given by this ſtatute 


from the judg ment of two juſtices, it mbſt have been omitted 
dy miſtake, e be legiſlatüre intended to Five an appeal in all 
caſes on that a. The 12 Car. 2. was not originally a proſpec- 
tive law ; it only gives, an appeal from judgments upon that 
ſtatute; * The next act is 9 An. c. 11. which gives a duty on 


hides; Sc. in which it was neceſfary to give an appeal in expreſs 

terms (a), becauſe none was given in the ſtatute of Charles, in 
Leaſes that mighit ariſe on any act of parliament ſubſequent to it: 
und the zoth ſeclion of 9 Ann. c. 11. gives power to the | ſaid 


reſpective juſtices to mitigate or leſſen any ſoch penalties as they 


muſt be conſidered as incorporated with the preſent act, by virtue 


of the general elauſe of referenee (5), which enadts that all 


forfeitures malt be ſued for, recovered, levied, or mitigated; as 


at the quarter ſeffione have a power of mitigating the penaltiet 


under this act: but that can only be effected on an appeal to the. 


1 : (s) 8. 38 SL LUKE, Sv (4) 25 Geo. 3» 4 72. ge. v3 


any ne or forfciture by any law now in force ; thus the juſtices. 
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CASES IN EASTER: TERM. 


ſedons, Ia the cate of The King v. The Commitſioners of Rx fx 
ciſe (a); the crown officers inſiſted that by a general-clauſe of 


reference in the act then in queſtion all the former exciſe laws 


were incorporated into it: then if it can tefer to all former 
exciſe laws at the option of the croun, it ſhould: equally relate 
to them at the option of the ſubject; the privilege ſhould be 
mutual. The 34th ſection in this act is perfectly abſurd and 
nugatory, if this conſtruction be not the true one; for though 
it relates to former acts, with reſpect to the mode of recovering 
and mitigating penalties, yet they cannot be ſued for recovered 


and mitigated in the ſame manner as they may be under thoſe 


acts of parliament t which it refers. It has been argued. that 


the two caſes in which appeals lay, namely, on convictions for 


offences relative to the duties on malt, and on hides and ſkins, 
were, at the time of paſſing the ſtatute 1 Geo. 2. Exceptions; to 
the general rule, and that the,clauſe in the 25 Geo. 3. which 
refers to former exciſe laws, cannot extend to patticular excep- | 
tions: bot it is obſervable, that between the 12 Car. 2. c. 24. 
and the 6 Geo. 1. there were only thoſe two caſes which were 
the ſubject of exciſe laws (5). Therefore it appears by the 
1 Geo. 2. f. 2. c. 16. f g. which is an explanatory act, that an 


appeal lay i in all caſes of forfeitures againſt the exciſe laws, ex- 


cept for offences againſt the 6 Geo, 1. c. 21. % 20. where it was 


expreſsly taken away. And as there were no other ad on which 


the ſtatute of 1 Geo. 2. c. 16. could operate, 'defides, the 12 
Car; 2. and 9 Ang mY explanation' was PAY, anne! to 
cee, ; ; 4 2 IO ay bets "Ry 
_ 4 2s e, adv. vale. 
Fee J. now delivered the opinion of the court. 
This was a motion for a mandamus. to the juſtices of Surry, 


to receive and hear an appeal of Hannab Plank and others 


againſt ; a conviction on the 25 Geo. 3. c. 72. which impoſes, 2 
duty on cottons, muſlins, Cc. for certain offences committed 
againſt that act. And the queſtion is, whether an appeal lies in 
this caſe from the judgment of two juſtices. It was, contended 
by the counſel who made this application that an appeal was 
virtually given by the 34th ſection of this act of parliament, 
which by reference incorporates all the remedies given by ary 
exciſe laws, and that the power of appeal and of mitigatiog pe- 
nalties are given by ſome of the exciſe laws, ; On the other 
hand. it was contended that no appeal lies but where it is given | 


WT) Ante, 355. = | (3) Vide 8 Ann. c. 9. 5. 27, 8. : 
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ſuch as ſeem to have a more. immediate relation to the ſubject. 


The 12 Car. 2. c. 23. and 12 Car. 2. c. 28. which are uſually 
called the hereditary exciſe acts, give an exciſe. on liquors of va- 
rious denominations, and in theſe acis an appeal is expteſsly given 


from the judgment of the commiſſioners and ſub-commiſſioners, 
but not from the judgment of the juſtices And it appears 
plainly: from 15 Car. 2. c. 11. / 19. that it never was the in- 


tention of the legiſlature to give an appeal from the judgment of 


juſtices; for ſpeaking on the ſubject of coſts upon appeals, it 


ſays, yet in caſe the firſt judgment is affirmed, the party appeal- 
ing ſhall pay coſts to the commiſſioners, or ſub-commiſſioners 3 
and yet: this very act gives a juriſdiction, to juſtices in certain caſes. 


Now if the legiſlature had thought an appeal lay from their judg- 
ments, they would certainly have made the like proviſion as to 


them with regard to coſts. The g Ann. c. 11. J. 36. is the firſt 


act which gives an appeal from the judgment of the juſtices; this 
act only relates to hides, ſkins, parchment, and vellum. In the 12 


Ann. c. a. the malt act, there is a clauſe as to the recovering of 


pevalties, Cc. which incorporates the ſtatute of Car. 2. and all 
other laws then in force, relating to the revenue. of exciſe, upon 


beer, ale, and: other liquors. Vet by the 37th ſection, there is an 


ex preſs power given to appeal from the judgment of the juſtices 
to the quarter ſeſſions; Which ſhews that the legiſlature thought 


the clauſe of reference. would not have given ths right of appeal 
in that cafe. By'6 G. 1. c. 21. which relates to malt and the 


diſtillery, there is a clauſe (/ 2a.) which enacts that all ſeizures 
of ſweets, and every other forfeiture, and forfeitures, which 
(aftet a particular day) ſhall be made by virtue ot in purſuance 
of that act, or any act whatſoever, relating to the duties of exciſe, 
ſhall. be adjudged as. preſcribed by that act; and that ſuch pro- 

ceedings ph not be liable to appeal. A doubt aroſe on this 


genetal clauſe, whether it did not take away the right of appeal 
from the judgment of two juſtices as to malt, hides, and ſkins, 


or vellum ;; and for clearing this doubt the 1 G. 2. c. 16. % 3. 


declares that by the above ſtatute the right of appealing in thoſe 


caſes is not taken away; from whence one may infer that the 
legiſlature meant it ſhould be taken away in all other caſes. And 
where it has been thought fit 10 be given, the legiſlature have 


in ſubſequent acts given it in expreſs words; as in 20 G. 2. 
c. 10. and ac G. 20. 40. But it ſeems generally by the whole 


50 
in expreſs words. It would be endleſs to ſtate all the acts that 1788. 
have been made upon the ſubject, but Lwill juſt, ſhortly mention 
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1788. tenor of the atis-that no appeal lies from the jodztionr of the juſ- 


— d tices; unleſs enpreſsly given.” But il bas been'argued that the 
rue Kine genefal clauſe of reference in 25 G. 3. adopts all former laws of 
Een exciſe, and therefore in as much as Hans: former las gave the 
oh 6 power of appeal and mitigation, they are virtually ineluded in this. 
But I think that this argument in its utmoſt extent will not 
bold. For it may as well be argued that as this clauſe of re- 
ference virtually incorporates all former -exciſe laws, as to the 
mode of levying, Fc. and there are ſome of theſe ads, which in 
terms negative the appeal, theſe laws are virtually incorporated; 
and therefore that the appeal is virtually negatived in this. The 
fair conſtruction then io be put upon this act of 25 G. 3. c. 7a. 
. 34+ which is the clauſe of reference in queſtion ſcems to be 
this; that all the Fenerai powers and proviſions given and made 
in acts in fari materi i ſhall be virtually incorporated into this, 
but that ſuch) provifions-as are always conſidered as ſpecial pro- 
viſions 'ſhall not. . The power of appealing from the judgment 
of the juſtices ſeems to be of this kind, and does not attach with- 
out bring expreſsly given. This conſttruction will prevent all 
the claſhing: and ineonſiſtence which will occur if a different 
conſtruction were to take place. As to the obſervation on the 
power of mitigation, the patty does not, by this conſtruction, 
loſe the benefit, for the two jaſtices will have power of mitigat- 
ing whether the appeal lies or not. Thete may be anotber rea- 
ſon given; in conficmation of the opinion we have formed, were 
it neceſſary; which' is this; on u peruſal of the thirty - third and 
thirty- fourth ſections of the aft. in queſtion, the firſt of which 
relates to duties, and the latter to penalties aud forfeitures, there 
appears a manifeſt differente in the penniog of the tuo clauſes; 
the latter of Which enacts that all ages, penalties, and forfeitures, 
refpeRing the inland duties impoſed by the act, ſhall be ſued 
for, recovered, levied, ot mitigated, by ſech ways, Sc. as any 
| fines, Se. may be ſued for, &c. by any law of exciſe ; dropping 
_ the words uſed in the former ſection, or inland doties undet | 
the management of the commiſſiopers of exciſe This led 
me te apply to = perſon who has long been concerned in the 
buſineſs af the exciſe, to know what was the diſtinction gene- 
rally underſtood between exciſe” /aws, and inland duties under tbe 
munag emen: of the commiſontr i i +6e exciſe." He ſaid ide diffe- 
reace they underſtood ie this, that the law 'of exciſe it under- 
ſtood to relate only 10 ge,] and that inland duties under the 
e N of W acer of exciſe a are gnderſtood to 

woe 1 . 8 telate 


* 


IN THE/'TWENTY-EIGHTH.VEAR O GEORGE 111. 
relate to malt, dry goods, and other articles, which have of late 


been put under their management. 


If this diſtinction holds, 


it would be deciſive; for I believe there is not a ſingle inſtance 
of an appeal being given in any caſe telating to liquors ; but, 
however, we need not rely on this diſtinction, as we think the 
Oe reaſons are perfectly ſatisfatory.. 

| The rave (oyalone muſt be diſcharged. 


Wes ron | againſt Wir anne 


HE plaintiff, being non ſuĩted in a bes action of treſ paſs 
againſt the defendant for taking his goods as a diſtreſs for 

rent, brought this ſecond action for the ſame cauſe, and ſued in 
formd pauperis, being a priſoner in the King's Bench. The 


coſts of the former action amounted to'32/. which the de- 


fendant ſwore he could not levy, the plaintiff not having any 


goods.” | 


" Ruſſell moved for a rule to ſhew cauſe why the en e in, 
the ſecond action nee not be ſtayed till b. coſts of the former. 


were paid. 


* Lewis ſhewed cauſe, / 0 d Jos this le n never held 


but 1 in ejectments. But 


" The Court made the rule abſotule; 10 Mr. Juſtice Buller 
read two caſes (a) from the Maſter's note book, in which the peris. 
like rule had'been made i in other ations than ejectments. 


(a) Moulion, Ni Tam, v. Bingham, Hil. 
17 Geo. 3. B. R.—Cowper moved that pro- 


ceedings in the preſent action might be ſtayed 
till the coſts (1297.) taxed in a former action 
on the ſtatute of bribery, between the ſame 
parties, in which action the plaintiff was 
nonſuited, ſhould be paid. The plaintiff's 
attorney would neither pay the coſts, or diſ- 
cover the plaintiff's place, of reſidence. 
Harding ſhewed cauſe on an affidavit, which 
denied that the plaintiff s attorney refuſed to | 
pay the. colts, and ſaying he was ready to 
pay the ſame. Per Curiam. Upon payment 
of the coſts taxed on the houſuit within a 
week, let the” pag £77596) 0 in default 
Baldwyw v. Richards and 4 Hil. 
19 Geo. 3. B. R.—Cowper ſhewed cauſe | 
why the proceedings in this action ſhould 
Ae had paid the 


* 


nonſuir, and the cofls taxed on the rule to 
ſhew cauſe why judgment as in caſe of a 
nonſuit ſhould not be entered for not going 
on to trial in the former action. He ob- 
ſerved that the preſent action, which was for 
a malicious proſecution, was for the ſame 
; cauſe of action as the former, and ſaid that 
ſuch motions had often been denied. Wallace, 
Solicitor General, for the rule, admitted 
that ſuch motions had generally been de- 
nied; but ſaid that the plaintiff in this. caſe 
had brought a writ of error to the judgment 
which had been non- pros'd, which . ſhewed 
vexatibn. Lord Mansfeld faid that if the 
plaintiff had paid the coſts on the rule being 
ſeryed, the defendant ſhould have paid the 
coſts of this application ; and aſked whether 
the party was ready to pay the coſts now ? 
To which no anſwer being returned, The 
Court made the rule abſolute. © 
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Monday, 
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After a non- 
ſuit in treſ- 
paſs the court 
Will ſtay pro- 
ceedings in a 
ſecond action 
between the 
ſame parties 
for the ſame 
cauſe until 
the coſts of 
the nonſuit 
are paid, not- 
withſtanding 
the plaintiff 
be a priſoner” 
at the time of 
bringing the 
ſ:cond action, 
and ſue in 
Jorma au- 
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a ſimilar ac- 
tion has been. 
commenced 
againſt rhe 
ſheriff for the 
ſame offence. 
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Prenen 90 "Bart." again. Er 0. nit gd 


a .. 
5 E plaintiff dans . an ation againſt Mortin, 
the ſheriff of Berks, to recover a penalty on the 32 G. 2. 
c. 26 12. and another againſt the preſent Caen the, 
ſheriff's officer, Bower: obtained a rule to hew cauſe why the 


proceedings in this action ſhould not be ſtayed, on an affidavit 


5 5 Fog dE en 


which ſtated that both actions were commenced for the ſame cauſe. . 


Lane now ſhewed cauſe, inſiſting that the plaintiff had a right 


to bring actions againſt as many defendants, who were concerned, 


as he pleaſed, provided he did: not obtain ſatisfaftion from more 
than one. So the holder of a bill of exchange may commence, 
ſeparate. actions againſt the drawer, acceptor, and indorſers; and 


vered a judgment againſt one. 


officer at the ſame! time, there is leſo reaſom for ſtaying rhe pro- 

ceedings in the latter, than in the former, action, ba Bs 
officer is the ſole cauſe of the complaint. 

Bower, in ſupport: of the rule. This is: not an Aion on a 


bill of exchange, where each of the parties liable may be ſued 


ſeparately; for this is an action to recover a penalty. Only one 


offence has been committed, and only one penalty can be reco- 


court had interpoſed ĩu this ſummaty way; 
were entitled to any relief, he ſhould. put the matter upon re- 


vered ; . and the party grieved ſnould make his election either to 
ſue the ſheriff or the officer. But if both are to be ſued, it 
ſhould be by a joint action; otherwiſe the expence of both ac- 
tions may be incurred, by the plaintiff s carrying down the re- 
cords in both the actions to be tried at the ſame Affzes. Aud 
ultimately that expence muſt be borne by the As * he 
gives a bond of indemnity to the ſheriff. But | 
Tbe Court (aid, It might be a queſtion whenher: eh per efore 


offending. were not liable to the penalty. But that if only one 


penalty could be recovered; there was no-inſtance. in which the 
that if the deſendant 


cord; and that there, was: leſs foundation for an eee on 
the agar van irraged than of the ſheriff Himſelf. M 
. 1 25 ; Rule eee — 


Lord | Manariki was N to uckrd eee e. 
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the proceedings in none of theſe can be ſtayed till he has reco- 
Bat even if in ſuch an action as 
the preſent the party grieved could not ſuc the ſheriff and his 
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ARGUED and DETERMINED 
en A0 td THE 
Court of KIN G's 


I N 


BENCH, 


Trinity Term, 


In the Twenty-Eighth Year of the Reign of Georoex III. 


9 > # yy 
. w 4 


BARBER againſt L LOYD. 


J3/ 00D moved to ſet afide the bill of Middleſex in this caſe, 
becauſe it was to anſwer the plaintiff in a plea of debt, 


inſtead of treſpaſs, and alſo to a bill to be exhibited. i 10 A plea of 


treſpaſs upon the caſe: But 
The Court refuſed to grant a rule, on the authority of a caſe, 
which was read from the Maſter's note book, exactly ſimilar to 


he preſent, in Mich. 20 Geo. 3. B. R. 


Rule refuſed (a). 
BY (a) The ſame application was alſo refuſed i in H. 24 6. 3. B. R. 


4 
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The King againſt The malen of the Hamlet or 


Parcel of PENDERRYN, 


' PRESENTMENT had been made of a road by a 
. juſtice of peace upon his own view under 13 Geo. z. 
255 . 24. which, after ſtating that for time whereof &c, 
there had been and yet was a common and ancient king's high- 
way leading from the town of Swanſea, in Glamorganſbire, to 
the town of Llandilefowr in Carmarthenſhire, and that certain 
: more of it ing! in the pariſh of Langevelacł in Glamorganſbire 


Saturday, 
May 24th. 
The court 
refuſed to 
et aſide a 
bill of Mid- 


dleſex, which 


was to anſ- 
wer plaintiff 


in a plea of 
ele, inſtead 


of treſpaſs. 


Mon day, 
May 26th. 


A preſent- 
ment under 
Ly Gee. 3. 

c. 78. J 24. 
againſt a 
ſmaller diſ- 
trict than a 
pariſh muft 


ſtate expreſs. - 


ly bow they 
are liable to 


the repair of roads. 
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'The RN 


a: ain 
The Wiliave 


tants of 


PexNDBERRYN 


or hamlet of Penderryn, in the ſaid. pariſh | of e the 


CASES. 1N TRINITY. TERM. 1 
were but or repait, Scl, Nated wet u * 


ſaid o mon highway, fo io decay, ought to 1 0p and 1 8 | 
when and ſo often as it ſhould be neceſſary. - 


This preſgptment was removed 1 ws this 7 by certiorari ta); 
and after verdict, it was moved in arreſt of judgment, that it 
was rot ſtated that the inhabitants of this 3 were bound to 
repair the road by any cyſtom or uſage. 

J. Morris ſnie wed cauſe againſt the rule, faying that the ora 
of the preſentment pointed out in the ſchedule to the act N®, 32. 
had been exactly followed i in this caſe, and that by the ſixty- 
ninth ſection of the act it was provided that no objection 
ifould be mgde or advantage teken for want of form in any 
of the proceedings. That beſides it was ſtated that the road 
had ſexiſted immemorially, and the court may refer the liability 
of this diſtrict to repair, which was " expreioly ſtated, to the 
fame period of time before mentioned. 2 5 

Bevan, in ſupport of the rule, argued that none but the pariſh 


at large were bound of common right to the repair of high roads; 
anq therefore iſ ĩt is attempted to charge ſmaller diſtrids with that 
2 burthen, it muſt be ſhewn expreſsly how they are liable. This 


point his been expreſly decided in this court, in the caſe of The 


4 King u. The Tibabitants of Linkfield Street in Rygate, Mich.” | 
26 Geo, 3. That was a preſentment in the very ſame form as the 


preſent, charging that the inhabitants of the borough of Link- 


$4 th E ; privcigle 


Feld Strert, in the pariſh of Rygate, in the county of Surry, 
ought to repair and amend the high road when and as often as it 
ſhould be neceſſary. After verdict it was moved in arreſt of 
judgment by Runnington, that as it was a preſentment againſt a 
particular diſtri&t within a pariſh, it ſhould have ſtated. parti- 
cularly 1 in what manner they were obliged to repair, whether 
by cuſtom, uſage, preſcription, Sc. arid that the general allega- 
tion that they ought to tepair was inſufficient ; and he cited Sy. 
163. Andr, 216. and 5 Burr. 2700, in which laſt caſe it was 


: alleged in, the, indictment that "4 diſtrict from time whereof 


Ge. ought, to repair,  Mingay, who, ſhewed. cauſe, admitted, 


| Geo, 3.65 7b... which gave. authority for the. preſentment,! has. 
. andtified the. form in which it was drawn. But The Court held. 


wes * r good, a and 1 rule was made abſolute for n 


i ed 1 o mee. 
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ine jhag ment. "As to the objectibn chat this preſentment folowed 
the fqrm preſcribed. that form only telates 198 pariſbes. rn 
Pi Curiam., This prefentmem is clearly bad; for being an 
; attempt to charge part of a pariſh only wich the repairs of the 
toad, which is againft common right, it muſt be ſhewn expreſsly 
bow they were liable. This is an ace Wine Jubftance, and 


not 1 L to . N. 


The jeher arreſted. : 


The Kine e Tronas: Aw E RY, 


.. The: King againft jon M ox x. df. Sn) 


"H E firſt of theſe was an Information in nature of a guo 

warrants. againſt the defendant for exerciſing the office 
of alderman of the city of Cheſter. To which he pleaded 
letters patent granted by Car. 2. on the 4th. Feb. in the 47th, 
year of his reign, by which the citizens and inhabitants of Cheſter 
were incorporated; ; and that there ſhould be a mayor, recorder, 
tweaty-four aldermen, forty common councilmen, two ſheriffs, 
and certain, other officers. The king by thoſe letters patent 
appointed the ficſt tweuty-four aldermen ; and preſcribed the 


mode of eleQing a pes namely, on Friday after the feaſt of 


St. Dennis, yearly, by a majority of the mayor, aldermen, and 
common councilmen aſſembled. The plea then ſtated that that 
charter was accepted, and agreed to, by the ſaid citizens and 
inhabitants. And. the AAA regularly deduced a title as 
alderman under it. e hy: ä 


Ee ee. 


ini 
The Kixo 
againft 
The Inhabi- 
tants of 
PENDERKYN 


Monday, 
June 2d. 


A judgment 
of ſeizure 
quouſque, Nc. 
againſt a cor- 
poration, in 
default of 
appearance, 
operates as a 
final judg- 
ment to diſ- 


ſolve the cor- 


poration, if 
they do not 
appear in the 
ſame term, or 
the next at 
furtheſt. 

And a new 
charter of in- 


corporation 


granted after 
that time to 
a new body 
in the ſame 
place is good, 


notwickfianding.eturier of reſtitution be dees granted to the old corporation : and ſuch charter of 
reſtitution is abſalutely void.—4 power re ſetved to the crown in a charter of incorporation to amove, by 
order of council, nt or more of the corporarors, which declared that ali or any of there ſo amoved ſhould 
actually and without further procels be a moved, and which alſo provided at the ſame time that upon 
ſuch amotion the remaining corporators migat proceed to fill up the vacancies, cannot be exerciſed to 
ſuch an extent as not to leave a ſuſicient number to make a re election ; and therefore an amoval of all i is 


illegal and void, 7 , 


The * replied that ling Clarks the Second did not (OO 


grant in manner and form, c. That thole letters patent were 


not duly accepted by the ſaid citizens and inhabitants. That 
the deſendant wWwas not duly elected an alderman, as in bis plea 
alleged. And that he was not viſited into the office of ade 


man, W. 


And the ace added two new 6 10 the fieſt 
af mich he ſtated that the ſaid late king Charles the Second, in 


the 
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mentioned, further, willed, and by the ſame. letters patent pro- 
vided and reſer ved full power and authority to himſelf, his heirs 
and ſueceſſors from time to time and at all times thereafter, at 


the free will and pleaſure of the ſaid late king Charles the Secon 4. 


his heirs, or ſucceſſors, the mayor, recorder, common clerk, or 
any one, or more of the aldermen, common councilmen, fherifs, 
coroners, and juſtices of the peace of the ſaid city for the time 
being, by any order of the ſaid late king, his heirs, or ſucceſſors, 
in pr ivy council made, and under the ſeal of the ſaid privy council to 
them reſpetively ſignified, to amove cr declare them or any of them 
to be amoved accordingly ; and that as often as the ſaid late king 
his heirs or ſueceſſors, by any ſuch order made in privy council, 
ſhould declare any ſuch mayor, recorder, common clerk, and 


every one or more of the aldermen, common councilmen, ſhe- 


riffs, coroners, cr juſtices of the peace of the ſaid city for the 
time being, to be amoved from his or their reſpective offices, that 
then and from thenceforth the mayor, recorder, common clerk; 
aldermen, and common councilmen, ſheriffs, coroners, and juſ- 
tices of the peace for the time being, and 4 or any of them /o 
a noved or declared to be amoved from their reſpective. offices 
{heuld in deed, and in fact, and without any further procefs, 
actually and to all intents and purpoſes whatſoever, be amoved 
from their reſpective offices; and /o from time to time as often 


as the caſe ſhould ſo happen ; any thing in the ſaid letters patent 
contained to the contrary notwithftanding : And that in every 


ſuch caſe other fit perſon or perſons, within a convenient time 


after ſuch amotion or amotions, ſhould be choſen, ſworn, and ap- 
pointed, in ſuch manner as by the ſaid letters patent was before 
directed, into the place and office or places and offices reſpectively 
of any ſuch perſon or perſons ſo amoved; as in and by the ſaid 
letters patent, Sc. That, after the making of the ſaid letters 
patent of the ſaid late king Charles the Second, to wit, on the 
12th. day of Auguſt 1688, under and by virtue of the ſaid laſt 
mentioned letters patent, Hugh Starkey, eſq; was one of the 


aldermen of the ſame city'and a juſtice of the peace of and with- 


in the ſaid city of Ch fer and county of the lame city, and that 
Richard Leving, eſq; was then and there recorder of the ſaid 


City, and alſo one of the aldermen of the ſaid city, and a juſtice 


of the peace of and within the ſaid city of Chefter, and ebunty 


of the fame one and un Gs right bobooredle ID Earl of 


| Derly, Ke 
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Derby, Sr. (mentioning them by name) ſeverally were alſo al- 
dermen, and each of them was an alderman. of the ſaid city of 
Cheſter; (and thus enumerating all the other officers in the cor- 
poration 3) and that no other perſons or perſon whomſoever then 
were or was aldermen, or common councilmen, or an alderman, 
or common | councilman, of the ſaid city of Cheſter. That the 
ſaid laſt mentioned perſons, ſo being aldermen and common 
councilmen of the faid city, and there being no other perſon 
or perſons whomſoever, aldermen or common councilmen, or 
an alderman or common councilman, of the ſaid city of Cheſter, 
his ſaid late majeſty king James the ſecond afterwards, to wit, 
on the 12th day of Auguſt 1688, by his order in privy council 
made, in execution of the power reſerved to the ſaid late king 
Charles the ſecond, his heirs or ſucceſſors, in and by the ſaid 
letters patent, made in the thirty-ſeventh year of king Charles 
the ſecond, in the defendant's plea mentioned, was pleaſed to 
order, and did thereby order, that the ſaid Hugh Starkey, &c. 
&c. (naming them as before) ſhould be, and they were, hereby re- 
moved and diſplaced from their aforeſaid offices and employ- 
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amoval by 
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ments in the ſaid city of Cheffer. The replication then ſtated 


that that order was ſignified to each of them reſpectively, (nam- 
ing them) and thereby they, and each of them, ſeverally and 
reſpectively, became and were amoved . from their reſpettive 
offices, and places of aldermen, and common councilmen, be- 
fore mentioned; | wherefore the ſaid power in the ſaid laſt men- 
tioned letters patent, as 20 the election of aldermen of the ſaid 
city of Cheſter, ceaſed and determined. 

The ſecond replication ſet forth a charter of incorporation 
granted by king Henry the ſeventh, in the 21ſt year of his reign, 
to the citizens and commonalty of Cheſter ; . who were to elect, 
annually,” a mayor, recorder, twenty-four aldermen, forty com- 
mon councilmen, two ſheriffs, Cc. which letters patent were 
accepted, Sc. It then ſtated a charter of confirmation in the 
16th of Elizabetb, which was alſo accepted. And that both theſe 
charters were in full force, ſtrength, and effect, before, and un- 
til, and at the time of the judgment herein after next mentioned, 
Sc. The replication then ſtated that in Trinity Term, in the 
thirty- fifth year of the reign of Charles the ſecond, Sir Robert 
Saugen, knight, then attorney general, filed a certain information 


MP the name of the mayor and citizens of the ſaid city of Cheſter, 
E 8 by 


in the court of king's bench, againſt the ſaid mayor and eitigens, 


Wherefore 
the power of 
electing al- 
dermen un- 
der charter 
Car. 2. 
ceaſed. 


2d. Replica- 
tion. 


210 warranto 
information 
35 Car. 2. 
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by which ſaid information the ſaid attorney general of the ſaid 
late king gave the ſaid court there to underſtand, and be inform- 
ed, that the ſaid mayor and citizens of the ſaid city of Cheſter, 
by the ſpace of one month then laſt paſt, and longer, had uſed, 
and did then uſe, and claimed to have and uſe, without any war- 
rant, or royal grant, within the ſaid city and the libertics and 
precincts of the ſame city, divers liberties, privileges, and fran- 
chiſes, in the ſaid information mentioned, that is to ſay, to be in 
themſelves one body corporate and politic, in law, fact, and name, 
by the name of the mayor and citizens of the city of Chefter ; 
and by the ſame naine to plead and be impleaded, anſwer and 
be anſwered unto; and allo to have ſheriffs of the ſaid city, and 
the county of the ſame city, &c. (ſpecifically ſtating all the privi- 
leges claimed ;) All and ſingular which liberties, privileges, and 
franchiſes, the ſaid mayor and citizens of the ſaid city for all the 
time aforeſaid againſt the ſaid lord the late king had uſurped, 
and did then uſurp, in contempt of the ſaid lord the late king, 
Sc. and thereupon the ſaid attorney general for the ſaid lord the 
late king prayed the advice of the court there in the premiſes, 
and that due proceſs of law might iſſue in that behalf againſt the 
ſaid mayor and citizens, to anſwer to the ſaid lord the late king, 
to ſhew by what warrrant they claimed to have and exerciſe the 
liberties, privileges, and franchiſes, aforelaid, &c. It then ſtat- 
ed that ſuch proceedings were thereupon had in the fame court, 
that afterwards, to wit, in the Term of Saint Hilary, in the 
35th and 36th years of the reign of the ſaid late king Charles the 
ſecond, for the default of the ſaid mayor and citizens in not appear- 
ing in the ſaid court of the ſaid lord the late king, before the king 
himſelf, to anſwer to the ſaid lord the late king, touching and con- 
cerning the premiſes, it was then and there by the ſame court of 
the ſaid lord the late king, before the king bimſelf, confidered that the 
liberties, privileges, and franchiſes, in the ſaid laſt mentioned in- 
formation above ſpecified, ſhould be ſeized into the bands of the ſaid 
lord the late king, until the ſaid court there furtber ordered; as by 
the records and proceedings thereof remaining in the court, &c. 
appears, That after the ſaid judgment, and after the making of 
the ſaid letters patent in the defendant's plea mentioned, to wit, 
on the 19th day of October 1688, his late majeſty king James the 
ſecond, by a certain order in council, bearing date the 19th of 
October 1688, being graciouſly reſolved that the city of Chefter 
and the mayor and citizens thereof ſhould be reſtored to their 

| | ancient 
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ancient charters, rights, and franchiſes, notwithſtanding the 1788. 
judgment and proceedings againſt them in an information in the —Y 
nature of a guo warrants in the court of King's Bench in the The King 
reign of the late King Charles the Second, Ce. was pleaſed to Aud. 
order, according to the power to bim reſerved in the late charters, King Famer 
patents, and grants, and it was thereby ordered accordingly, that the S:cond's 
all mayors, ſheriffs, recorders, aldermen, common councilmen, . 
Se. and all other officers and members of the ſaid city of — - 
Cheſter, conſtituted, named, appointed, or elected, by virtue of citizens of 
any charter, patent, or grant, ſince the year 1679, from the late Oye 
king, or his then majeſty, and all and every perſon and perſons, 

having, or claiming, any office or place by the ſame, be removed, 

diſplaced, and diſcharged ; and they and every of them were thereby 

removed, diſplaced, and diſcharged accordingly. And it was fur- 

ther ordered by his ſaid late majeſty King James the Second, by 

the ſaid order in council, that Mr. Attorney, or Mr. Solicitor 

General, (hould prepare a bill, inſtrument, or inſtruments, for 

his majeſty's royal ſignature, for the granting, confirming, and 

reſtoring, of the ſaid city of Chefter, and the mayor and citizens 
thereof, to their ancient charters, rights, franchiſes, offices, and 

places, had or uſed by them before the ſaid judgment given, and 
proceedings againſt them, and to pardon, diſcharge, vacate, an- 
nul, and reverſe, the ſaid judgment and proceedings. The re- Charterer 
plication then ſtated a charter of. reſtoration, dated the 26th of 2 in 
October 1688, purſuant to the laſt- mentioned order in council, i 
whereby the judgment in quo warranto was pardoned and re- N 
leaſed, and their former liberties reſtored to the mayor and citi- 

zens of the old corporation, &c, Which faid letters patent the 

ſaid mayor and citizens of the ſaid city of Cheſter accepted and 

agreed io; with an averment that the information, and the judg- 

ment guouſque, in the replication, and ih the charter of James the 

Second, mentioned, were the ſame. Wherefore the ſaid letters pa- 

tent of the ſaid late King Charles the Second, by the ſaid Thomas 

above in his ſaid plea mentioned, from and after the granting 
and acceptance of the ſaid letters patent of the faid late King 
James the Second, herein- before mentioned, did ceaſe, deter- 

mine, and become void, and of no further effect, to wit, Sc. 

The defendant in his rejoinder ſtated that the order in council Reoincer. 
under the privy ſeal of the ſaid privy council in the replication 
mentioned, was not fignified to the ſaid Hugh Starkey, &c. 


| (naming them) in manner and form in the replication alleged, 
| ; Se. 
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1798. Sc. on which iffoe was taken. To the ſecond 8 
—— roi that ſuch" further proceedings were had upon the faid 
The Kine information in chat replication mentioned in the ſaid court of the 
1 ſaid lord the late King Charles the Second, before the king him- 
ſelf, that afterwards, to wit, in Trinity Term, in the 36th year 
of Car. 2. it was confidered by the ſaid court of the ſaid lord 
the late king, before the king Himſelf, that the ſaid liberties, 
privileges, and franchiſes, in the laſt-mentioned information 
Final judg- ſpecified, ſhould be ſeized into the hands of the ſaid lord the king, 
+ + «gl and the ſaid mayor and citizens be excluded and amoved therefrom; 
Fen dee the record of which ſaid laſt-mentioned judgment is loſt or de- 
ſtroyed, and is not now remaining in the faid court of the ſaid 
lord the now king before the king himſelf. With an averment 
that that judgment is ſtill in force, and not reverſed; by reaſon 
whereof the ſaid community and body corporate of the mayor 
and citizens of the ſaid city of Cheer in that replication men- 
tioned became and was totally diſſolved and deſtroyed long be- 
fore and until and at the time of the {ſuppoſed granting and ac- 
ceptance of the ſaid ſuppoſed letters patent of the ſaid late 
King James the Second in that replication mentioned, to wit, 
at, Tc. 2 | | 
Surrejoinder, taking iſſue on the final U erer of and „ 
Term, 36 Car. 2. 
On the trial the jury found chat King Charles the Second 
granted Sc. as in the defendant's plea; and that that charter 
was accepted by the citizens and inhabitants. That the order 
of removal of all the officers by King/ James the Second in 
council was duly fignified to them. That the defendant was 
duly elected, and admitted, under that charter. That the 
order of privy council of King Tomes the Second; dated the 
12th of Auguft 1688, mentioned in the replication, was fig- 
nified to the members. And that ery * "was no final judg- 
ment of Trinity Term 36 c. er rere 
FThbe pleadings and verdict on the information againft 5. Monz, 
for exerciſing the office of common couneilman, were the ſame 
as thoſe againſt Amery, mutatis mutandis; and the arguments 
and judgment of the court are equally applicable to both.- © © 
Bower obtained a rule in Eafter Term, 27 Geo. 3. to ſhew 
cauſe why the poſtea ſhould not be delivered to the defendant, 
in order that he might enter up his judgment on it, and that in 


the mean time it might remain in the affociate's hands. 
mn This 


Im rae TWENTY-EIGHTH YEAR'OF GEORGE III. 
This matter - was argued in Trinity: Term 1767, by Adai-: 


Sei Brftine, Mood, Miller, Lane, and Tapping, for the crown; 
and by rb o eee ne, e and: ATI 25 the 
ae IEA ed STE 


The counſel for n ,profecutor: 1 two een points.” 


Firſt, 1 appears upon the whole of the record that the charter 
of Cbarlet the Second, from which the defendant deduces his 
title, never had any legal exiſtence. Secondly, Bot if it had, 


it was completely done away by the order of amoval in the reign 


of James the Second, or by the charter of reſtitution, and con- 
ſequently was not the ſubſiſting charter which regulated the 
corporation of the city of Chefter. at the time of the defendant's 
election. Under the firſt head of argument, it was contended, 
1ſt, Tbat no judgment whatever could be given on the quo war- 


1788. 


II * 
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againſt. 


AST, 


ranto information; Which was filed in the reign'of Charles the 


Second; or at leaſt that no judgment of . ezzure could · be given 
on it; if any, it ſhould have been a judgment of ouffer. Se- 
condly, Thete cannot be a final judgment againſt a corporation, 


as ſuch, before appearance. Thirdly, The judgment guouſque 


in Charles the Second's reign, not followed up by final judgment, 
or by ſeizure, did not ſuſpend the functions of the corporation. 
Foorthly, Suppoſing there was a ſuſpenſion, the judgment guouſ- 


que did not operate a -@+ diſſolution of the corporation, ſo as to 


enable the crown to grant another charter; for a corporation 


cannot be diſſolved, either by it's own. acts, by the acts of the 


crown, or by à judgment in a court of law. Fifthly, In point 
of fact the charter of Charles the Second was granted to the old 
corporation, and not to the citizens and inhabitants as a new de- 
ſcription of perſons 3 or in point of law he could not grant it to 
the citizens. But, ſixthly, if he could in point of law, and did 
in point of fact, grant that chartet to a new deſeription of per- 


ſons; it was void in law on account of the power reſerved to we 


— removing all or any of the corporators, |, 8 

As to the firſt. It appears upon this record that the quo war- 
ranto information which was filed in the g eth Car. 2. Wag. to- 
tally falſe and vofounded. There are only two ſorts of proceed- 
ing againſt. a corporation. The firſt caſe. is when a corporation 


titled, or uſvrp others to which they have no claim; there the 
information is brought againſt the corporation as ſuth, and there 
a judgment of  Jeiwure-ia given. But when. a body of men aſſume 
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old corpora- 
ration void. 


legally created abuſe any of the franchiſes to which they are en- 
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wo: thbmaſiliver tobe a corporation by any given names ond the 
information is hrought agaiaſt them, for uſurping to be a corpo· 
ration, it canhot be brought: againſt them by their corporate 
name, but it muſt be againſt them in their individue/ names; 
becauſe it is in diſaffirmanee of the corporation; and. in ſuch 
caſe there muſt be a judgment of oer. For it would be ab- 
ſutd to ſay that they have forfeited that which never exiſted. 

Sir Robert Sthwyer, in arguing the quo warranto caſe againſt the 
city of Londbn (a), ſpeaking of judgments againſt corporations, 
and of Mortimer's caſe, ſays, What was intended by a judgment 
of ouſter in that book; and in what eaſes.by the courſe of the 
„ king's courts it ought to be, will beſt appear by an ancient 
« rule taken and agreed by the judges in Edward the Fourth's 
* time (4), before they were promiſcuouſly uſed. The rule is 
* this, Where it clearly appeats to the court that a liberty is 
** uſurped by wrong, and upon no title, either by the king's 
«© grant or otherwiſe, judgment only of ouſter ſhall be entered. 

But where it appears that the king or his anceſtors have once 
«« granted a liberty, and the liberty is miſuſed, judgment of 
** ſeizure into the king's hands ſhall be given. Theſe rules 
* carry their own light with them. That which came out of 
the king's hands, as Bructen uſeth the word, is properly re- 
« turned there again by ſeizure, or, as our ancient books phraſe 
«jt, by te- ſeizure. But that which never came thence, but 
** merely uſurped 'vpon him, ſhall be vacated and by judgment 
« of law declared null and void. There is another cafe which 

4% ig there likewiſe reſolved, that, where it is doubtful to the 
«© court whether the liberty commenced by grant or by wrong, 

* for the uncertainty, the beſt and ſafeſt courſe is that judgment 
be given of ſeizure.” He then proceeds to obſerve that in the 
caſe of the bailiffs and aldermen of New Radnor (c), which was 
by default, jadgment of ſeizure was only given. So alſo in the 
caſe of New 3 (0). Pollexfen, in arguing the city of London 
caſe (e). ſays, de agree that there be precedents in the crown 
office of gung tobrrantos brought againſt corporations for uſurp- 
i* {ng to be a corporation, and for claiming divers other privi- 
„ leges. But (he obſerves) that they all being for claiming other 
1 eue as” Well a8 to be A corporation, and n good 9d 


(a) 2 16. 
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"44 oY ſuffeient «50 the other liberties, and privileges that the corpo- 


e ration claims, though inſufficient for claiming. to be A.Corpora- 
tion, they muſt be proceeded upon. Now the information in the 
35 Car. 2. is fal ſified upon the record. That was not an infor- 
mation againſt A. the mayor, B. C. and D. the aldermen, and 
B. F. and G. the common councilmen, ſtating that they had 
uſurped or abuſed any franchiſe; but it was againſt the mayor 
and citizens of Cheſter, by their corporate name, ſlating that 
they bad uſurped to be a_ body corporate: but it appears upon this 
record that they were a corporation, and that they had charters 
from the crown which ſubſiſted when the judgment guoau/gue 
was given, and of courſe they did not uſurp the franchiſe of be- 


ing a corporation ; for the replication avers that both the char- 


ters of Henry the Seventh and of Elizabeth were in full force at 


the time of filing that information. Then no judgment of ouſter. 
could be given againſt the corporation, becauſe they had a legal 


exiſtence, and a Judgment of ouſter cannot be given againſt a 
corporation by it s corporate name. | Pollexfen (a) in the London 
caſe ſaid, that if a quo warranto be brought to diſſolve a cor- 
#* poration, the writ ought to be brought againſt the pertiouler 
«+ perſons, for the writ ſuppoſeth that it is no corporation; and 
cites ** 2 Rol. Rep. 15. The difference there taken, when the de- 
«© fendants are ſuppoſed to be a corporation, otherwiſe when they 
are queſtioned as inhabitants of a vill, then they ought to cna« 
ble themſelves, they muſt ſhew themſelves a corporation, alſo 
% proves it.” And then there is à reference to Lord Hale's 


common - place book, which fays that if a quo warrants be 
brought for uſurping to be a corporation, it ſhould be brought 


* againſt particular perſons, becauſe it is in diſaffitmance of the 
10% corporation, and then judgment of ouſter ſhall be given; but 
jf it be brought for liberties claimed by a corporation, it muſt 
be braaght againſt the corporation itſelf,” A corporation 

| cannot uſurp to be a corporation. If the information allows 
them to be a corporation, they do not uſutp the franchiſe of be- 


ing one, though they may uſurp certain privileges. But if the 
corporate exiſtence itſelf be denied, then the information muſt 
be againſt A. B. and C. for falſely taking upon themſelves to be 
4 corporation. And when jt is brought againſt the corporation 


inſelf, no judgment can he given ip difaffirmance of the corpo- 
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1 though in effect it may opetate as A diffoletion; yet by : | 


a ſubſequent grant they would be reſtored to theit old rights, 


and they would not take de non (2). In the exſe of The Mayor, 


Se. Colcheſter againſt Seaber' (3); Lord Mansfield held that the 
corpotation was not diſſolved by the judgments of ouſter again, ' 
and ſubſequent deaths of, the mayor and aldermen*&c. though 


they were without their magiſtracy ; that their former rights re- 
mained; and that the old cotporation was revived by a new charter. 
It is true indeed that a doubt was ſuggeſted in that cafe by Lord 
Mansfield with reſpe& to the operation of a judgment of ouſter - 


2gainſt the corporation itſelf; and it was expreſsly ſaid by II. 
mot, J. that it might be forfeited. But in anſwer to that caſe 
it is ſufficient to obſetve that Lord Mansfiel/d's dictum was not 
poſitive, but rather indicative. of a doubt; and that point was 
not before the court for judgment. And it appears from the 
ancient authorities that if the idformation had been brought 


againſt the corporation itſelf, no judgment of ouſter could have 


been given upon it. In Sir J. Smitb's caſe, Lord Holt, in deli- 


vering the opinion of the court (c), ſaid that a corporation may 


be diſſolved for a breach of truſt (which is againſt the poſition 
now contended for): But then he is clearly of opinion that this 
is not ſuch a caſe, and that it cannot be done by a judgment of 


ſeizure, nor by an information againſt the corporation itſelf. 80 
that on theſe, points (which entirely exelude his opinion on the 


other point from having any operation on the preſent queſtion) 
he agreed. with the reſt of the court that a corporation cannot be 
diſſolved by a judgment of ſeizure. . Neither can a judgment of 
ouſter be given on ſuch an information as was exhibited 7 N 
the corporation of .Chefter in the 35 Car. 2. He ſays, 

judgment of ſeizure cannot be proper in ſuch caſe ; for if it op 


* diflolyed, to what purpoſe ſhould it be ſeized Wherever any 


60 judgment is given for the king for a liberty which is uſurped, 
it is guod extinguatur ; but the quo; warranto muſt be brought 
«« againſt particular perſons. But Where ii is for a liberty 
«©, claimed by a corporation, there it muſt be brought againſt the 
0 body politic :; in which caſe there may be a ſeizure. of the li- 

«© berties, which will not warrant either. che ſeizure or diſſolving 


0 « of the corporation iiſelf. That caſe proves alſo that the cor- 


potate capacity cannot be ſuſpended (d); that eren the corporate 


e £xiſted ; and that ide deßendagtih⁰; was. an- alderman 


(e Vide pot. 0 3 Burr, ene "0044 Med. 88. (%) Vide pat. 
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at the time of the judgment, ill continued to be an alderman, 
The ſame caſe is likewiſe reported in Sin. 310. and Show. 274; 
zn the former of which it appears that the opinion of the three 
judges, on the collateral point, was againſt that of Holt, and 
that all of them agreed on the abſtract queſtion, In Skin. there 
is this remarkable paſſage, after ſtating Halt's opinion, “ that a 
corporation may be diſſolved, * and ſuch was his opinion zr 
«© Jomo partum, where ten judges were e contra. This alludes 
to the opinion of the judges, which was taken on the 22d of 
January 1689, on a bill then depending in parliament. There- 
fore even if there had been final judgment on the information 
filed in 35 Car. 2. it would have been reverſed by writ of error, 
the proceeding being againſt the whole corporation, as ſuch, for 
uſurping to be a corporation, as was done in the Ma/mſbury caſe, 
2 W. & M. That caſe was preciſely ſimilar to the preſent, the 
objection being that there could be no judgment of ſeizure 
againſt the whole corporation in it's corporate capacity for 
uſurping to be a corporation: the'ſeizure in ſuch caſe is an ab- 
ſurdity, becauſe it is ſeizing that which never had any exiſtence. 
When the Solicitor-General, in arguing the London caſe (a), is 
ſtating a judgment of ouſter of particular franchiſes, which may 
be done, he admits that there is no caſe of a judgment of ouſter 
againſt a whole corporation. As to the caſe in Edward the 


Firſt's time (there mentioned) it appears that the judgment was 


given by parliament; and there it was “that the liberty ſhould 


„be forfeited,” not that it ſhould be ſeized into the king's hands 


only. And the Solicitor-General ſaid, © Indeed I do not find 
«© any judgment in a quo warrants of a corporation being for- 
« feited.” This ſhews that even at that time the induſtry of 
the crown lawyers could not find any ſuch inſtance. Now it is 
a ſtrong preſumptive argument, and has always been allowed to 
have. conſiderable weight, that that which never has been done, 
though the occaſion may frequently happen, cannot by law be 
done at all. And this argument peculiarly applies to thoſe caſes 
where the prerogative of the crown is concerned, more eſpecial] y 
in arbitrary times. 

Secondly, There cannot be a final judgment againſt a corpora- 
tion, as ſuch, before appearance. It 1s to be obſerved that this 
was an information in nature of a guo warrants, and not a'guo 
wwarranto writ, againſt the corporation in the reign of Charles 
the Second; The proceſs of theſe is diſtin and different. 


(a) Page 14. 1 
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The proceſs in an information is by venire and rr (a): but 
in the writ of guo warranto, it is by ſummons ; and for default 


of appearance the liberties ſhall be ſeized. The King v. The 


Trinity Houſe, 1 Sid. 86. And in that caſe where judgment- 
was given againſt the defendants, (not on the merits, ' .but for a 
defect in pleading), it was not final, which, it was ſaid, it would 
have been if the defendants had been ſued by a writ of qua 
warranto. But even in a writ of guo warranto nothing can be 
recovered before appearance. 1 Show. 276. Ryl. Plac. Parl. 

168. Shin, 293, 310. Fenk. 141. Bro. tit. Judgment, pl. 44. 

1 Lev. 105. 2 Saund. 46. and Lutw. 860. For on writs of 
quo warranto which are original writs, the proceſs is the ſame as 
on all original writs, by ſummons; and if the defendant does 
not appear at the return of the ſummons, a grand cape iſſues. 


Brac. 371-2. And if land were taken under a writ of grand 


cape, it was clearly repleviſable within a certain time: but if 
he did not come in and replevy, he loſt the poſſeffon, but he did 
not loſe his ,ein of the land; for he might recover that again. 
Keilw. 117. It appears from all the authorities upon this ſub- 
je that judgment guouſgue has only been conſidered as proceſs 
to compel an appearance ; and that till appearance final judgment 
cannot be given. In 10 Mod. 230. Eyre ſaid “ In informa- 


tions no judgment can be given unleſs the defendant appears: 


«« the defendant may indeed have judgment of outlawry paſſed 
te againſt him: but that is for his contempt in not appearing.” 
Judgment of outlawry is only proceſs to bring the party into 
court. But corporations eannot be outlawed; the proceſs againſt 
them mult be by diſtringas. Bro. tit. Corporations, el. 11. 45 E. 3. 


2. 3. Sin. 85. In the London caſe, Sir R. Sawyer (5) ſaid 


Where ſeizure is by award of the court for a contempt in 
*« court, the court may admit the parties to affix and order re- 
« ſtitution ; ſo where by award of the court on default of appear- 
« ance at the king's ſuit a ſeizure is made, which is in nature of 
« a diftreſi to bring in the party by putting him out of the poſſeſ- 
« fon of the liberty till be appear and replevy. The court, if 
« the defendants come in time, and pray it, may deliver them 
„the poſſeſſion upon replevin; and this-by the ſtatute de guo 
<«© warranto. 30 Ed. 1.“ Nothing is there ſaid of a reſtitution 
after judgment, but only after a ſeizure, Now there cannot be 
a replevy till ſeizute. Sir 6. Treby, in arguing the London caſe 


(e), after taking notice of the rule laid down in 2 E. 3. 28 & 29. 


(a) 1 Sid, 86. Salk. 374. 1 Lord Raym. 426. ( P. 16. (c) P. 13. 
| hx «that 
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* that in ſome caſes a franchiſe ought to be taken into the 
king's hands, in ſome caſes it ought to be ſeized till a fine be 
made to the king, and in ſome caſes it ought to be forejudged,” 
obſerves ** that it anſwers all the arguments produced about 
«« ſeizures, either by act of parliament, or for a fine, or for a 
e diſtreſs for want of an appearance. If it be a real action, there 
goes out a grand cape, and there the lands ſhall be ſeized into the 


* king's hands, and that looks big upon record : but if you come 
© to know the meaving of it, it is only that the ſheriff ſhould re- 


* turn iſſues upon it“. In Terk. 141, 2. it is ſaid On guo war- 


% ranto, if the endes makes default after being ſummoned, 
* and another default at the return of the venire facias, judg- 


ment ſhall be that the franchiſe ſhall be ſeized into the king's 
„ hands; and not that it ſhall be forfeited.” For no man ſhall 
** loſe his land, or his franchiſe, upon any default, if he has ne- 
ver appeared.” In real actions where a tenant makes default, the 
ſummons goes to the tenant to anſwer his default, and to come in 
and anſwer the plaint which is the principal cauſe of the action; 
but the court cannot give any judgment upon it till an anſwer be 


put in. In The King v. The Mayor and Aldermen of London, 


Holt, Ch. J. ſaid “ (4) I do not think a judgment for ſeizure, 
« where it is a final judgment, to be ineffectual: and the judg- 
ment of ſeizure guouſque &c. in caſe of non-appearance proves 
* jt,” So that he conſidered that a final judgment would be 
uſcleſs, if a judgment guou/que operated as a final judgment. 
In 2 Rol. Rep. 92. and 3 Burr, 1532. it is ſaid there can be 0 
judgment before appearance, 

Thirdly, the judgment guouſque in Charles the Second's reign, 
not followed up by a final judment, or by ſeizure, did not ſuſ- 
pend the functions of the corporation. The difference between 
the effect of a judgment guovſgue and a final judgment appears 
from the forms of the different judgments. The former is, 
*« that the liberties Cc. ſhall be ſeized till the court ſball furtber 


order; the latter that they ſhall. be /erzed into the king's bande. 


Ryl. Plac. Parl. 6. 188. 277. So that after the judgment guou/- 
gue in this caſe, the liberties and franchiſes of the corporation 
were at the diſpoſal of the court; and as no order was made by 


them, the king could not grant them to another deſcription of 


perſons till final judgment. If on a judgment guouſque the king 
had the power of diſpoſing of the franchiſes, &c. by granting them 
immediately, he might deprive the original poſſcſiors of an op- 


(a) 1 Show, 280. Shin. 310. 
portunity 
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portunity of cufipg their default, which they could otherwife 


do by appearing. It does not appear. on this record that the 


"The Kine judgment was carried into execufion ; 'but the contrary rather 


againſt 


AMERY». 


appears. | For, even ſuppoſing the information to have been 
legal, yet non conſtat that the corporation did not appear after 
the judgment guouſgue. | As it does not appear on this record 
that there was an actual ſeizure on the jodgment uouſpue, there 
was no laches in the corporation in not replevying, or not ap- 
pearing; and as the crown did not follow up the interlocutory 
judgment by a final one, the ſuit was abandoned. It ſhould 
have been averred that the judgment itſelf did ſuſpend the func- 
tions of the corporation; and as it is not ſo averred, it cannot be 
preſumed, It does not appear in this caſe that any writ of ſeizure 
ever iſſued in fact. Lord Coke, in commenting upon that clauſe 
of the ſtatute Wem. 1. which gives authority to the crown -to 
ſeize markets, Cc. for taking outrageous tolls, Cc. till they be 
redeemed by the owners, obſerves that it muſt only be intended 
to be ſeized on an office found (a). So that though that act of 
parliament gave the crown an expreſs power of ſeizing the fran- 
chiſe, yet Lord Coke was of opinion that it means, not a forfeiture 
abſolutely, but only till it be redeemed; and that even the 
ſeizure itſelf ſhall not operate till ſome act be done to put the 
crown in poſſeſſion of the ſeizure, namely, till office found.“ 
On the preſent record no writ of ſeizure is ſtated ; therefore the 
crown never had the - poſſeſſion of the franchiſe. | It is no anſ- 
wer to the want of a writ of ſeizure to ſay that it is an incor- 
poreal hereditament ; becauſe in ſuch caſes writs have actually 
iſſued; which ſhews that an incorporeal hereditament is as ca- 


pable of being the ſubject of a writ of ſeizure as of a writ of 
reſtitution.” It is the uniform practice to iſſue theſe writs ; and 


they were in fact ſued out in the caſes of The King v. St. Ives (6); 
The King v. Lang baur (c); The King v. Thaxted (d); The King v. 
The Burgeſſes of Calne (e); and there are ſeveral other inſtances 
cited by Sir R. Sawyer . And in the caſe of The King v. 
The Mayor, Cc. of York /g, where there was a judgment guou/-. 
que, a writ of ſeizure muſt have iſſued ;/ becauſe there was a; 
writ of reſtitution. In the preſent. caſe a writ of "reſtitution 


could not be ee there! n be no writ to reſtore. that 


"4 


(a) 2.15. 2 222, | Aer feld e. OA 3565 36 Car. * "Rot 50. * 
ib) H. 36 Car. 2. Ret. 49. P. 29, zo. A 
(e) M. 36 Car. 2. Rot. 218. . 36 Car. 2. 

(4) J. 36 Car. 2. Rot. 149. (% 4 Jer. 2. 
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which was never taken. Neither could the corporation have 
replevied, becauſe there was no ſeizure. ** A judgment ought 
* to be complete; therefore if % warranto be brought for 
„ uſurping royal franchiſes, the court give their opinion that 
* the defendant hath no title to them; unleſs they proceed and 
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ſay, ur abinde excludatur, it avails nothing (2). And as this 


«« judgment was not followed up by a final judgment, no writ 
of error lies; for a writ of error does not lie to reverſe an inter- 
locutory judgment. It is ſaid in 9 Co. 96. If the king's title 
to incorporeal hereditaments be found by office he ſhall be in 
poſſeſſion before ſeizure: but till office found he could not grant. 
Sav. 70. So here till final judgment he could not grant. In 
all caſes whatever where there is a transfer of an incorporeal 
hereditament, there is a writ to give poſſeſſion (5). The rever- 
ſal of the Malmſbury caſe ſhews it; that was a judgment for 
non-appearance. 

 Fourthly, But even ſuppoſing that the judgment guou/gue is 
ia itſelf a ſeizure, and that no writ of execution is neceſſary, the 
franchiſe being an incorporeal hereditament, and that the award 
of the court is in itſelf an execution ſo as to render it neceſſary 
for the party to come in and replevy in order to protect himſelf 


The judg- 
ment guouſg nt 
did not dii- 
ſolve the cor- 


poration. 


againſt final judgment, yet as in this caſe the crown did not take 


advantage of it, by obtaining final judgment, the corporation 
itſelf was not difſo/ved, though it's liberties may have been /u/- 
pended, If ſo the crown could not legally grant a new charter 
to the citizens and inhabitants of the ſame place, there exiſting 
in contemplation of law, at the time of ſuch grant, another cor- 
poration, ' For if it be true that a judgment guou/que without 
replevy is equivalent to final judgment, and that the king may 
grant the ſame franchiſes to a new body of perſons, it never 
could be neceſſary to proceed to final judgment. And if the 
crown were'to grant a new charter the day after the interlocutory 
judgment without waiting for a final judgment, the old corpo- 
ration would be precluded from entering an appearance ; or if 
they -might afterwards appear, the new corporation would be a 


contingent corporation, depending on the event of the judg- 


ment againſt the firſt. Then what time is limited for the old 
corporation to enter an appearance ? It appears in this caſe that 
the charter of Charles the Second was granted within a year; 
therefore the court muſt at leaſt ſay that the corporation could 


(a) 1 Lord Raym, 17. (5) Stanif. Pre. Reg. 27. 6. 
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not replevy after a year. But in the quo warrant. information 
againſt the corporation of Tork (a), a judgment of ſeizute was 
given for want of an appearance; but afterwards, they entered 
an appearance in Mich. 4 Fac. 2. The proceedings there ſtate 
that the libertics were ſeized into the king's hands for want of 
an appearance, and they prayed that the king's hands might be 
amoved, which, together with the reſtoration of their liberties, 
was ordered by the court, and then leave to imparle was granted. 
Now if the liberties had been abſolutely veſted in the king by 
the judgment guouſgue, the court could not have exerciſed ſuch 
an authority. Afterwards the judgment was releaſed, and a nol 


proſegui was entered by the Attorney General. But during the 


intermediate time no change appears to have been worked in the 
corporation; they lll continued the ſame, So that in the York 
the 1 quouſque : : * 2 in the e Ch er — if the charter = 
Charles the Second, granting the franchiſes Fc. to a new body, 
were concluſive againſt the old corporation, they were deprived 


of an opportunity of appearing within a year. If that charter 


were not .concluſive, it was either void ab initio, or voidable, 


depending on the contingency of the old corporation being re- 
vived. In could not be valid as a perpetual grant, becauſe the 
king could not derogate from his former, grant, while the old 
corporation was in exiſtence: and if it were only to take effect 
during the ſuſpenſion of the old corporation, then the charter 
of reſtitution, which, vivified the old corporation, extinguiſhed 
the new one. . {Vide poſt.) From this it is clear therefore that 
a judgment gzou/gue does not occaſion Aa forfeiture ; but the 
liberties are only kept by-the court as a means of compelling 
the corporation to appear and anſwer the charge. This is 


not like the caſe of an attaiated perſon, where it is ſaid that 


the. king cannot grant to him all his former rights; becauſe 


chere the perſon attainted is abſolutely dead in law; but here 


the liberties - were only ſuſpended ; they were not  annibulated. 
T bus it ſtands upon the judgment guciiſue : but even if it had 
been followed up by a final judgment, that would. not have 


worked a diſſalutian of the corporation. For it appears from all 
mme authorities that a corporation, once duly and legally exiſt- 
og. cannot be diſſolved either by their own acts, the acts of the 


£rown,..or * any judgment. in s caurt of law ; if by the word 


a) Z. 36 Car. 2. WEE RY 
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, diſſolved” be meant an entire deſtruction and annihilation of the 


corporation in its corporate capacity. iſt. A corporation cannot 
annihilate itſelf; it cannot ſurrender up its corporate capacity 


and exiſtence. The firſt authority is the caſe of the Dein and 
Chapter of Norwich (a): there the ſurrender was in very gene- 
ral terms ; for though the terms uſed in the report in Coke only 
imply a ſurrender of the church and of the poſſeſſions &c. yet 
it was a ſurrender of all their rights, privileges, &c. which they 
held in right of their corporation, as appears from 2 And. And 
it was there held that the old corporation of dean and chapter 
did remain, notwithſtanding the ſurrender (3). And in the 
caſe of Hayward v. Fulcher (c), ſubſequent to this ſurrender, it 
is ſtated that king Ed. 6. granted a new charter of incorporation 
by the old name, with additional words. On arguing the ſpecial 


verdi in that caſe it became a material queſtion which of thoſe 


corporations ſubſiſted; the court unanimouſly held that the old 
corporation ſtill ſubſiſted, and that the new charter of incorpora- 
tion was void. This queſtion of a ſurrender of a corporation 
occurred again in a later caſe, in The King v. Grey (d): there the 
chief queſtion was, whether by a ſurrender of the corporation 
of Colcheſter in the reigu of, Charles the Second, the corporation 
itſelf was diſſolved; for if it were, the charter. of king William, 
by which lands and Privileges were re- granted, was void, becauſe 
it was to a corporation not in being. There indeed the queſtion 
was conſidered rever/o intuitu from the laſt, That was whether 
a charter granted to the old corporation was good or not, which 
queſtion depended on the ſame preliminary queſtion, namely, 
whether the firſt corporation was diſſolved: and three judges 
were of opinion that it was not; that the corporation was ſtill 
ſabliſting, and had a capacity to take. And they ſaid that in 
the caſe of the city of London, it was the opinion of ſeveral learn- 
ed men that a corporation could not ſurrender its corporate ex- 
iſtence. This likewiſe appears by the ſurrenders of abbies in 
the reign of Hen. 8. for it was thought that it was not ſuffici- 
ent to reſt entirely on their ſurrenders, but it was deemed expe- 


dient to obtain an act of parliament to effect what they could 


not of Wente; do. This is alſo confirmed by Treby's argu» 
ment (e) ja, pe Kran caſe, where he obſerves 46g it * 


(a) 3 c 73. 44 16. . 95 | @) $ Med, 358. 11 ie 
« {8)' 9 C 76. 0 4 toy P. 10. 
(e) Tals, 491, 8 V. Ja. 166. is 
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thought neceſſary expreſsly to enact by 32 H. g. r. 2 4. that the 


corporation of St. Jobn at Jeruſulem ſhould be diſſolved, for” 
that the ſarrender of their lands, and the veſting of them in the 
king, were inſufficient for that purpoſe. There are only two caſes 
to be found, in which it is ſaid that a corporation may loſe its 
coporate capacity by its own act. The firſt is the Dean of Welli's 
caſe. - Dy. 273. where it is ſaid that corporations have been 
diſſolved by ſurrenders : but it is faid in Palm. 495- that where 
they ſpeak of diſſolutions by ſurrenders, it is a relation of 
fact only, and not of law. The other caſe is in Dyer 282: 
but a very full anſwer is given to that caſe by Treby (a) in the 
London caſe. Firſt, he ſaid, that the reaſon digreſſed from the 
main point, as was obſerved in Palm. 502. 2dly, It was a pri- 
vate extrajudicial opinion given by only five of the judges; fo 
that the other ſeven might have been of a different opinion. 
zaly, The caſe was miſtaken; for the ſurrender could not be 
good without the conſent of the biſhop. Athly, The ſurrender 
was by act of parliament, as was ſaid by Lord Coke in 1 Leon. 
234. And 5thly, It is not in the original manuſcript of Dyer's 
Reports. Secondly, The king cannot by his prerogative deſtroy 
or diſſolve a corporation. This is expreſsly laid down in Palm. 
501. Bro. tit, Corporation, pl. 78. The kinge annot only not 
diſſolve a corporation ; but he cannot take away any of the pri- 
vileges of a corporation” which have been formerly enjoyed. 
3 Burr. 1656. Thirdly, A corporation cannot be diſſolved or 
annihilated by a judgment in a court of law. Though a differ- 
ence of opinion is to be met with in the books on this ſubject, 
yet when the affirmative of this propoſition is to be found, it al- 
ways appears to be againſt the opinion of the majority of the 
Judges ; and it has never yet been confirmed by any judicial de- 
ciſion. There is no inſtance of a judgment of ouſter againſt a 


whole corporation (5). That a judgment in a court of law does 


not extinguiſh corporations aggregate appears by the analogy 
which they bear to corporations ſole. ' Sir R. Sawyer (c) ſays, 
that fingle' bodies politic have conditions annexed to them 
upon the truſt of their creation, the breach of which is in law 


* good cauſe of ſeparating the politic perſoh from the natural, 


«« by deprivation, which in the civil law is of the ſame effect 
« as judgment of ouſter by the common law; and their ſuſpen- 
«« ſion hath ſome reſemblance to our ſeizures into the king 8 


I.) P. 11. (5) See the argument and caſe cited, ante, 326. (% p. 21. 


„ hands,” 


1 * — 
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* hands.” Therefore, as in corporations ſole, ſuſpenſion mezely 
diſſolves the connection between the natural and politic body, 
but does not affect the corporate capacity; ſo in aggregate corpo- 
tations, though judgment of ouſter be given againſt particular, or 

even all the, members of a corporation, by which the natural 
body i is ſeparated from the body corporate, yet the franchiſe it- 
ſelf ſtill remains. What is ſaid. in 4 If. 228. goes ſtill farther, 
and ſhews that even the privileges Cc. of a corporation cannot 
be ſcized, as forfeited, by the king, That was the Cambridge 
caſe, and that corporation had certainly been guilty of ſuch an 
offence as would have induced a forfeiture in a court of law, if 
it could have been effected: but it appears there that the king by 


common conſent of the parliament, and by authority of the ſame, ſeized 


the liberties into his hands as forfeited ; and Lord Coke has add- 
ed in the margin, Nota, by act of parliament.” Now if he 
could have ſeized them as forfeited, without the authority of par- 
liament, he would not have had recourſe to them for it. That the 
doctrine contended for obtains in point of law appears not only 
from the books of law and ancient records, but it appears alſo 
that, in point of fact, corporations, after judgment of ſeizure 
into the king's hands, have continued to enjoy that capacity; 
for after taking re-grants, they haye been held to be in of their 
former title. Innumerable inſtances of this kind are to be met 
with (a). Theſe arguments and authorities go to ſhew, that, 
even if there had. been a final judgment on the guo warrants in- 
formation filed in Charles the Second's reign, the corporation ity 
ſelf would not have been diſſelved, but it would have been re- 
vived by the charter of reſtitution : but it is ſufficient, in the- 
preſent caſe, to ſay that there was no final judgment, and 
that the liberties of the corporation of Cbeſter remained in the 
power of the court by the judgment guou/gues and as they were 
not abſolately veſted in the king's hands, he cauld not grant 
them to another body of perſons. The cireumſtance of Sir 
Robert Sowyer's having prayed final judgment of excluſion is a 
ſtrong proof that he Was of opinion that the judgment guorfque 


his title, for che has ſtated it in his tejoindar: and by the rejoin- 
der NN was er by che judg- 


2345 \ 1 55900 5 187 821 os '? LEP 129 33 1! 1 


was. not canglufive. - Jt is clear alſo chat the defendant in this 
caſe thought that a final judgment wat eſſantial to the ſupport, of 
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ment | quouſque, but by the n judgment 1 and that iſſue! is 


found againſt him. WY 


- Fifthly. Either in point of fact the charter of Car. 2. was 
granted to the old corporation, and not to the citizens and inha- 
bitants as a new deſcription of perſons ; or in poidt of law he 

could not grant it to the citizens, That the charter was granted 
to the old corporation is clear for many reaſons ; ; Iſt, It gives 
the ſame name of incorporation with the prior charters; 2dly, 
There was an exception of certain perſons in the charter, who 
were members of the old corporation, which would not have 
been neceſſary, if the new charter had been directed to a different 
ſet of men; '3dly, From the groſs abſurdity of ſuppoſing that 
the king would grant to two different bodies the ſame juriſdic- 
tion and privileges in the ſame place at the ſame time; athly, 
The ſuppoſition of their being the ſame body will account for 
the king not proceeding to final judgment; becauſe, as the old 
corporation had accepted his new charter, his purpoſe was an- 


ſwered, and the corporation always remained. There is alſo a 


ſtrong reaſon why the court ſhould encline in favour of this opi- 
nion, becavſe by theſe means only the ancient preſcriptions may 
be preſerved; for there can be no privity between two diſtin 
corporations, exiſting under different acts of creation. Pollexfen's 
Argument, tog. and 113.—1 Inf. 102. 6. —and 2 Lord Ray- 
mond, 1239. But if it were granted to the ſame body, theſe 
old rights would till continue; and the charter of Car. 2. will 
merely operate as a charter of alteration and addition, and not as 
a Charter of creation. 3 Burr. 1870. Sir T. Raym. 439. Now 
if the charter of Car. a2. were granted to the ſame body, it is 
immaterial whether the charter of Fac. 2. operated as 'a new 
grant, or as a releaſe of the judgment guouſgue, and a reſtoration 
of the old franchiſes ; for in either caſe the charter of Charles 
the Second is done away by the acceptance of a ſabſequent in- 
conſiſtent charter; and the charter of James the Second, whe- 


ther by relation, or as a new grant, became and his continued 


the governing charter of the place; But even ſuppoſing that the 


charter of Car. 2. was in fact granted to the citizens and inha- 
bitants of Cheſter. as ſuch, what is the legal effect 'of it, when 
new corpora- granted to the inhabitants of a city whete there was at that time 
a ſubbſting corporation under prior charters, neither of which 


was affected by the judgment guouſque ? The acceptance of ſuch 
a charter in point of fact cannot 80 5 the legal operation 


of 
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of the charter itſelf which was accepted. In the caſe' of Hay- 
ward v. Fulcher it was held not only that a corporation cannot 


.. ſurrender it's corporate exiſtence, but alſo that a charter granted 
to a deſcription of perſons in a place where an old corporation 


then ſubſiſted, and granted as a new charter, and not as a con- 


firmation of the old one, was void. In the preſent caſe a corpo- 
ration ſubſiſted in Chefter at the time of granting the charter by 
Car, 2. ; not a guild or fraternity for a particular purpoſe, but 
a general corporation for the government of the city ; they were 
the grantees of the city itſelf; the governors of the city of 
Cheſter. If therefore the charter was granted by Charles the 
Second to a new body, under an idea that at that time there was 
no exiſting corporation in Cheſter, it is void becauſe the old cor- 
poration was then in exiſtence. And this ſhews that the man- 


ner in which the Lord Chief Baron, who firſt tried the cauſe, 


conſidered the queſtion, was the true one, when he left it to the 
jury to conſider (a) whether the charter was directed to and ac- 
cepted by the old corporation ; for at that time there were no 
other perſons in Chefter capable of accepting it. Whenever a 
new charter is granted under this kind of miſtake, the charter 
itſelf and the acts of the parties under it are void. And even if 
ſome of the old members had afterwards mixed with the new 
body in it's proceedings, ſuch proceedings would be void. In 
Butler v. Palmer, Salk. 191. where there were two charters, the 
Arſt of which had been ſurrendered, which ſurrender was held 
void for want of an inrolment; the court ſaid, ** As to the new 
charter, and bye-laws made under it; if thoſe who were mem- 
«© bers under the old charter happened to be the only perſons 
% „ho ated, they ſhould be deemed to act by virtue of their 
% ancient and true right; but if commixed with others, who 
Y were only members under the new charter, though the old 

«© members were the majority, yet they muſt be taken to act 
« « by. virtue of the new charter, and then what they did was 
& void ().“ On this head it will be incumbent on the de- 
fendant's counſel to contend that there may be two corporations 
in\Chefer exiſting at the ſame time, and that the defendant may 
be an alderniai of one only, and not a member of the other. 
But in anfwer to that, and to ſhew the abſurdity of ſuch a pro- 
poſition, it will be ſufficient to define the nature of a corpora- 
tion." A corporation is in its nature different from à guild or 


(s) Ante, 1 vol. 579. n the caſe of * of Brwdley, 1 P. Wis, 207. 
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fraternity. The true diſtinction between them is ud dess in 
Cudgon v. Eaftwick (a), Where it was held that à corporation 
could make a guild or fraternity, hut not a corporation. A 


1 corporation js properly an inveſting the people of the place 


« with the local government thereof, and therefore their law 
«« ſhall bind firangers ; but a fraternity is ſome people of x place 
* united together, in teſpect of a myſtery and buſineſs, into a 
% company, and their laws and ordinances cannot bind ſtrangers ; 
« for they have not a local power or government.“ Now in the 
preſent caſe both theſe -corporations upon this record are of the 
former kind; they are grantees of the government of the city, 
with the power of making bye- laws, and electing magiſtrates to 
govern the city. But two corporations with co-equal powers 
and privileges cannot exiſt at one and the ſame time in one and 
the ſame place. It is not contended that the king cannot grant 
a charter by way of a confirmation of a former one, in order to 
give the old corporation new privileges ; but he cannot grant a 
new charter to a new corporation in the ſame place where there 
is one in exiſtence under a prior charter, Again, if the charter 
of Charles the Second be conſidered only as a confirmation of 
the former ones, and granted to the old body, it is equally void. 


For the crown has no power to diſſolve a corporation, or to take 
away any of their rights and privileges. And hete the crown, 


by it's own authority, and without 'any judgment in a court of 
law, does by the charter of 37 Car. 2. disfranchiſe ſeven perſons 
under the colour of a new charter; and if the king can disfran- 
chiſe ſeven, he may equally disfranchiſe all the members. The 
jury could not poſlibly ſay that thoſe ſeven perſons accepted the 
charter, for they were expteſsly excluded in the grant. There- 
fore, even if the words citizens and inhabitants, to which 
body of perſons the charter of Charler the Second is directed, 
were conſtrued to mean ſuch citizens and inhabitants as by law 
could accept, yet even they could not accept without the con- 
currence of thoſe ſeven. perſons, whoſe conſent is excluded by 
the terms of the grant, becauſe. that would operate as a disfran- 
chiſement of thoſe perſons, without any crime alleged, or judg+- 
ment of law, againſt them. And dot withſtanding the finding 


the citizens and inhabitants, they could not accept in point of 
law, becauſe there was another eee Gn khat_tizne 


. 9. e eee 
1 
In 


* 
= 


IN THE TWENTY-EIGHTH YEAR OF GEORGE III. 


in the city of Cheſter; neither could it be accepted by the old 
corporation, becauſe it excepted ſeven perſons in it; fo that 
either way it is void. If ſo, there is an end of the whole queſtion; 
becauſe, even if the jury had found all the iſſues for the de- 
fendant, he could not have had judgment upon this record; for 
the title ſet up by him is ſubſtantially defective, as he claims 
under a charter which by law could not be accepted. 

But, ſixthly, admitting that King Charles the Second could 
in point of law, and did in point of fact, grant the charter to the 
citizens and inhabitants of Chefter, as a new body of perſons, 
it was void in law on account of the power reſerved to the crown 
of removing any or all of the corporators. If this clauſe be il 
legal, it muſt be preſumed that the king was deceived in his 
grant from the circumſtance of having done that which is illegal, 
in which caſe the grant itſelf it void. For if the king's grant 
contain an illegal condition, the whole is void; though in the 
caſe of a ſubject the condition only is ſo, 2 Rol. Abr. 164. 2 
Inft. 533. 1 Co. 43. 6. 5 Co. 55.6. 9 H. 6.28. 2 And. 
155, 6. 2 Freem. 17. 1 H. 7. caſe 26. Hob. 223. The 
principle on which the diſtinction was made 1s this; the king 
has nothing of his own; he holds his prerogatives in truſt for 
the public ; and therefore he cannot grant to their prejudice. 
If the king's grant cannot take effect as he intended, it ſhall be 
void, And. 155. Littleton (a) ſays If a man give lands and 
e tenements to another and his heirs male, the grantee takes a 
1e fee, hecaule it is not limited out of what body the heirs ſhall 
be:“ and Lord Coke, commenting upon that ſection, obſerves (5) 
but ſuch a grant from the king is void; for if there can be no 
«*« ſuch eſtate as the king intended to grant, it ſhall be intended 
<* that the king was deceived.” If therefore the charter of 
Car. 2. be void, the crown is entitled to judgment on the iſlue 
of non conceſſit; becauſe if it could not be granted in law, it 
cannot be conſidered to have been accepted in fact; and if void 
in itſelf no /cire facias was neceſſary to repeal it. This power 
is illegal becauſe it enabled the king to deſtroy the whole corpo- 
ration by an order made in privy council without alleging any 
charge againſt the corporators. In order to judge of the extent 
of this power, it is material to conſider what the king intended 
by it, and what power he has in terms reſerved. The intent 
may appear by the words of the charter, which are to be taken 


(a) Kd. zi. | (5) Co. Lit. 27. 4. 2.6 
6Y moſt 
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moſt ſtrongly in favor of the king, and by what he actually did 


in conſequence of that reſervation. In expreſs words he reſerv- 
ed a power of removing“ one or more”; which latter word, 
being indefinite, may extend to all. And though the king 
might remove all the members, yet as it might not be neceſſary 
to exert that power at all times, it was thought expedient to 
inſert a power of electing others in caſe only one, or a particular 
number, of the members ſhould be removed. But it does not 
follow, (becauſe, if one or more, or any member, - ſhort of the 
whole body, were removed, the reſt of the corporation might 
ele others in their room) that the king has not reſerved to 
himſelf the power of removing the whole body, under theſe 
words. The proviſion for the ſupply of members extended to 
every caſe, except the amoval of all; and that extreme cafe could 
only be remedied by the king himſelf, by a freſh grant, or by 
reſtoring the old members, So that there could be no failure; 
for where the proviſion Ropped, the king's prerogative began. 
It cannot be argued on the other ſide that the power is only re- 
ſerved to ſuch an extent as enabled the king to remove any of 
the corporation, taking care to leave a ſufficient number to ſup- 
ply their places, becauſe that would be to affix a limitation on 
the grant of the crown by implication, which copld not be 
made even in the caſe of a grant by a ſubjet; and much 
leſs can it be made in the caſe of a grant by the crown, where 
the words are to be taken moſt ſtrongly in favor of the crown. 
The king under this power might undoubtedly remove the 
mayor, the ſheriffs, one or more aldermen, and one or more com- 
mon councilmen: then where is the line to be drawn? for even 


ſuppoſing that he could not remove the whole corporation by 


the ſame order, the removal of the whole might certainly be 
effected by ſeparate orders againſt each of the individuals, And 


if the crown had iſſued as many orders on the ſame day as there 


were perſons in the corporation, which of thoſe orders would 
have been valid, and which void ? The fame reaſon, which would 
have ſupported one, would equally extend to all. But in fact 
the ſubſequent words exprefsly extend to all; and a// or any 


of them ſo amoved, Cc; and theſe refer to each individual 


member before enumerated. And the power of eleing ** other 
« fit perſons” in the room of thoſe removed cannot reſtrain 
the general power of amotion; beeauſe thoſe words are only 
applicable to. the caſe of a 2 amotion, as well as theſe 

2 8 | © from 


IN THE'TWENTY-EIGHTH YEAR OF GEORGE III. 


from time to time” are. And if this power were not exer- 
ciſed to the fulleſt extent, yet by removing all the aldermen but 
one, which indiſputably might have been effected, the power of 
electing others would have been deftroyed, becauſe the mayor 
and common council could not by themſelves elect; fo if all the 
common council men were removed, the fame conſequence 
would have followed. If there were any doubt in the words, 
the intention of the grant of Car. 2. appears from the exerciſe 
of the power*reſerved ; for the king did in conſequence of this 
power remove all the members. And that this was his inten- 
tion, and was ſo underſtood by the grantees themſelves, is ſtill 
farther manifeſted by their ſubmiſhon. But even ſuppoſing that 
the king did not reſerve to himſelf a power of removing the 
2ohole corporation, ſuch a power confined to a few or even to 
one would equally avoid the grant; the reſervation is uncon- 
ſtitutional in it's nature, and in the mode in which the exer- 
ciſe is reſerved. 1ſt, The king cannot remove from a freehold 
without cauſe, or legal proceſs in his courts. 2dly, He cannot 
reſerve to himſelf that power by charter, where according to the 
common law and eſtabliſhed principles of the conſtitution ſuch 
office would be a freehold of courſe, were it not for ſuch power 
reſerved. zdly, He cannot Celegate this power, even if he poſ- 
ſeſs it himſelf, to the members of a corporation, or to any other 
perſon. Athly, He cannot exerciſe it under the great ſeal, or 
by order of the privy council. As to the firſt: it has always 
been recognized to be the law of the land, from the period when 
our liberties were firſt recognized by magna charta; and par- 
ticularly ſo, as applicable to franchiſes and liberties, which, it 
being in the option of the king to create or not, the law always 
conſiders, when created, as raiſed for the benefit of the public; 


and it annexes to them ſuch a degree of permanency as will beſt 


anſwer the public purpoſe. Lord Coke in his Comment upon 
theſe words of the ſtatute of Ghucefter (a), ** Et; forte ex- 
10 ceperint guod non tenentur fine brevi originali reſpondere,” ſays 
{b) here is an ancient maxim in the la implied, that regularly 
*« nO man ought to anſwer for his freehold, franchiſes, or other 
thing, without original writ /ecundum legem terre ; and that the 
& ſtatutes (e), to that end provided, are but declarations of the 
T7 ancient common law, as here 1 it is to be ſeen in caſe of franchiſes 
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CASES IN TRINITY TERM 
ein the king's own caſe,” To the ſame effect are Dav. 75. 4. 
Plowd. 236. 2 Inft. 36. And it is admitted by Sir R. 
Sawyer (a) that the king cannot ſeize without cauſe; and the cauſe 
mult be ſome fact done in breach of the condition in law annexed 
to the liberty or franchiſe. So are 2 Inſt. 282. 49 E. 3. c. 49. 
Owen go, 6 E. 3. 5. Stamf. Prerog. 74. 2dly, If the king 
cannot without cauſe, or without legal proceſs from ſome 
of his courts, remove from a freehold or a franchiſe by virtue 
of his prerogative, neither can he by his charter or-grant reſerve 
to himſelf ſuch a power over that, which, as a franchiſe or li- 
berty, is conſidered by the law and the conſtitution as a freehold 
veſted in the poſſeſſor of it, and would from it's nature be ſo, 
but for this power reſerved. In fact ſuch a power has never been 
reſerved in any other charter either prior or ſubſequent to it. 
It is a clear principle of law, that the king's charter cannot alter 
the law of the land. Bro. Abr. tit. Patent 100. The king 
cannot make a felony by ſtatute enquirable in a leet by his grant. 
He cannot grant a leet to be of any other nature than it is at 
common law. The charter does not augment the prerogative ; 
it flows from it; and therefore it can only give what the com- 
mon law enabled the prerogative to beſtow. The king cannot 
by his prerogative alter the courſe of deſcent of lands. 49 E. Jo 
4. 49. Ou en go. And in 2 And. 156. it was held that an attempt 
to grant a new faſhioned eſtate, not warranted by law, was void. 
In Norris v. Stapps (5), the power of making bye laws is includ- 
ed by law in the very act of incorporating: but theſe laws muſt 
ever be ſubject to the general law of the realm, as ſubordinate 
to it; And if the king in his letters patent of incorporation 
make ordinances himſelf, they alſo are ſubject to the ſame rule 
of law. Now this charter was granted by Charles the Second, 
for the purpoſe of incorporating certain perſons for the general 
government of the city, the adminiſtration of juſtice, and the 
preſervation of the public ꝓeace. Upon the mere creation of 
ſuch a corporation it appears from the beſt authorities that 
rights of a permanent nature, ſuch as that of perpetual ſucceſſion, 


are incident to them by law, and attach upon the very being of 


ſuch a body. 1 IAH. 250. The rights of the corporation ge- 
nerally become franchiſes veſted in individuals, with which the 
king cannot interfere by his prerogative. Every member of a 
corporation hath a frechold therein, and all together have an in- 


. P. 15. | (4) Heb, 211. | | 
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heritance; which may 80 in ſucceſſion. Bagg's caſe, 11 C0. 98. b. 1788. 
Aldermen” and fretnidn have a freehold in their franchiſes, wvY> - 
Marren's caſe, Cro. fac. 540. Bratt. I. 2. c. 24. Pp. 56. If TheKine 
this be ſo, the conſent of the grantees in this caſe will not alter Fr ne 

the law. For the law will not ſuffer that to be done by indi- 

rect means, which cannot be done directly. A corporation is 

# public truſt, and the rights incident to them are for the benefit 

of the public. The franchiſes are not given to the individual 

for his private benefit, but to enable him the better to execute 

his truſt. And according to Bagg's caſe (a) if a freeman in- 

tends or endeavours of himſelf, or conſpires with others, to do 

any thing againſt the duty or truſt of his freedom, and to the. 

prejudice of the public good of the city, and doth it not, he 

may be punithed for the conſpiracy, but not disfranchiſed, A 

corporation 1s like every other public perſon in this inſtance, 

who holds any public privilege as a truſt, The king could not. 

grant a biſhoprick for a leſs term than for life, although the 

grantee might conſent to receive it on ſach terms. Neither 

could he grant a peerage at will, And the reaſon given in 

Bagg's cafe, why a corporation cannot have the power of diſ- 

franchiſing without cauſe, is, becauſe it would be an injury to 

the public, as well as a wrong to the individual. It would be 

as much a wrong for the it.dividual to be amoved without cauſe 

by the king, as by the corporation. It is the effect of the i 

power which works the wrong, and not the hand which admini- 

ſters it. 3dly, The king cannot delegate this power to any men, 

or body of men, to amove 1hout cauſe, He cannot delegate. it 

to the governing part of the ſame corporation. Bagg's cale, 

1 Co. 98. Warren's cate, Cro. Fac. 540. A corporation can 

only dis franchiſe by the expreſs words of the charter, or by pre- 

ſeription, ot after conviction at common law: but the ower by 

charter or preſeription muſt be for @'' reaſonable cauſe, The 

king cannot\preſcribe to amove an alderman or freeman without 

cauſe. Warren's enſe, Cro. Fac. if the King cannot exerciſe 

this himſelf, or delegate it to the governing! part of the cor- 

ation, upon what principle can he delegate it to his privy 

council? Athly, In this inſtance the power is to be exerciſed 

by an order of privy council. It is not a ſumple act of preroga- 

tive when ihe order is made in council. It is the great ſeal 

which gives authenticity to the grants and patents of the King,” 

2. Rol. Abr. 212. It might alſo become a ſerious queſtion Whe- 
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an end to, by 


CASES IN TRINITY. TERM! 


0 ike franchiſes, which are granted by record FRE depend upon 
it under the great ſeal, can be affected by an order of leſs autho- 


rity.” Now an order of privy council i is no record. The king's: 
privy ſeal dots not make it a record. Admitting that the king 
could by his prerogative reſerve ſuch a power, it muſt be exe- 


this reſetvation in the charter and the exerciſe of it ate illegal: 


but it is immaterial to the proſecutor in this caſe; becauſe, if 


the power reſerved were legal, the proſecutor has a right to 
avail himſelf of it by ſaying that it was exerciſed to the deſtruc- 
tion of the corporation by the order which is found by the jury. 
to have been ſignified to them. The corporators were to be re- 
moved without Further proceſs ; and the actual amotion under 
this power, which is found to have been ſignified to the corpo- 
ration, is equal to a judgment of ouſter in a court of law. Then 
no election could be mide of aldermen or common council- 
men according to the charter of Charles the Second, for want of 
exiſting electors. And no ſuch election can be. made at this 
day; for the King neyer did in fact exerciſe his prerogative! by, | 


_ appointing or reſtoring any of the perſons ſo amoved, or filling 


up the offices. So that conſidering this charter as either legal or 


illegal, there muſt be Judgment for the crown: if the firſt, as 


the record expreſsly avers the amotion of all the corporation in 
point of fact, there is an end of the queſtion one way; if the 
latter, the king beiog deceived in his grant, the whole is void, 


and the defendant's title, Wich reſts 19 on he charter of 
Car. 2., fails. by 


Under the ſecond head of Aenne it was e that, even' 
if the charter of Car, 2. ever had any legal effect, it was completely 
put an end to by the order of amoval, or dy the charter of rely Ts 


libertiesz le that the charter of Car. allen not the cablſting char- 0 
ter, which regulated the corporation of the city of Cheer at the 
time of the defendant's election. Firſt, It has been ſhewn that by 


the order of council all the corporators were in fact amoved, and 
thus the defendant's title fails. Ot, Secondly, the old corpota- 


tion was reſtored by the charter of reſtitution, which» was equi 
valent to a judgment of reſtitution; and after a jodgment of 
ſeizure it could not be contended that a judgment of reſtitution 
would have no effect, even if the king had in the interim 
granted another charter to a new exrppgtion. By the teſtoring 
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charter of James the Second, therefore, the old corporation were in 1788. 
of their former rights, as appears by all the authorities. Seve =... 
ral inſtances are mentioned by Sit R. Sawyer (a). The liberties The Kina 
of Norwich were ſeized into the king's hands. 13 Ed. 1. Fhe Nr 
liberties of Norwich were again ſeized, 21 H. 6. upon a pre- 
ſentment of a great riot taken before Forteſcue; and after- 
wards regranted to them. 27 H. 6. Pat. Rol. 19. cited in 
Cro. Car. 252. The corporation of Norwich ſtill exiſts, and 
is a corporation by preſcription z which could not be the caſe 
if the former liberties had been deſtroyed by the firſt ſeizure. 

The liberties of the cities of Oxford (5), and Southampton (c), 
were likewiſe ſeized, and afterwards reſtored to them; and both 
thoſe corporations are now alſo corporations by preſcription. 
There are indeed inſtances of ſeizures of the liberties of the city 
of London, mentioned by Sir R. Sawyer (d). In the 16 R. 2. 
the liberty of the city was ſeized into the king's hands; on 
which other perſons were appointed by the king in council to 
fill up the ſeveral places in the city during pleaſure; in the ſame 
year the king granted to the aldermen, ſheriffs, and citizens, that 
they might uſe their franchiſes as they did before the ſeizure, 
but with this clauſe of reſtriction, quouſque aliter ordi naverimus; 
and in the 20 R. 2. the king made full reſtitution to them of 
theiriliberties. From hence therefore it appears that, though 
the liberties and franchiſes of the city of London were ſeized into 
the king's hands, the city was not only capable of accepting a 
re-· grant, but that by the re- grant they were in of their ancient 
liberties notwithſtanding an intermediate exerciſe of the liberties 
by other perſons. Pollexfen, in arguing the London caſe (e), 
produces | inſtances to ſhew that the corporate capacity, as well 
of the city of London as of other cities, was not even ſuſpended 
by the ſeizure into the king's hands, but that the ſeveral corpo- 
"rations reſumed their ancient functions by the re- grants made 

to them. And (ſpeaking of the city of London) though a cuftos | 
was appointed by king Edward the Firſt, in the 15th year of his 
' reign, who continued for eleven years, to the 26th of Ed. 1., 
yet even duting that ſuſpenſion the function of it's being a cor- - 

poration ſtill coinued, and in point of fact ſeveral corporate 
| aQs were done by them during that time, ſuch as holding their 

court of huſtings; making a leaſe of a houſe belonging to the 
_ corporation +: preſenting ſheriffs to the court of Exchequer, Who 

were [worn in there; e certain 6 for merchan- 
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i in the city, not being frremen j) and determinin 8 crit: 
of tight in-the.couct of Huſtings. From. theſe authotities it 
appears that the acceptance. of the charter of reſtoration; granted 
by James the Second, not only teleaſed the judgment unf, 
with all the proceedings in the ſuit; and reſtored the ancient 
uſages to the corporation, but alſo annihilated the charter of Car. 
2. for the ſame teaſons, and by the ſame authority that, it muſt 
be contended for the defendant, the charter of Car. 2 had ſuper- 
ſeded thoſe of Hen: 7. and of Eligabeth; for being directed: to 


| the ſame body of men, they. muſt, be governed in theit election 


by the directions of the laſt charter which they accepted, which! 


in this caſe was that of James the Second, and this reſtored the 


ancient mode of election under the charters of Hen. 7. and of 
Elizabeth. To this the caſes of The King v. Larwood (a), and 
7. be King v. Ma ſory (6), are applicable. Here again the judg- 
ment guouſaue muſt be conſidered as proceſs. to make a corpora- 
tion amenable to the laws and government of their country; it 
is metely a ſoſpenſion, net a forfeitute, of their tights ; and the 
inſtant it has had the effect of compelling a ſubmiſſion! to the 
court, like proceſs againſt an individual to compel his appearance, 
the corporation are in poſſeſſion of their ancient rights. If then 
the charter, of Charles: the Second, though. govd-at the time 
of granting it, became void by the granting: of the charter of 
reſtitution, no ſcire facias was neceſſary to repeal it, becauſe it 
became void on a condition of law which was annexed to it. 
Upon, the whole, therefore, it appears: that judgment moſt K be 


given for the ron. Even if the jury had found all the iſſues 


againſt the proſecutor, the defendant, would not have been entitled 
to judgment; for when the law is conſidered they could not have 
been ſupported. But in a, qyo,warrento;information,it any one 
material iſſue be. found for, the Proſecutor, there mult, be judg 
ment for. the. crown. \T he. Kingyv. Leigh, 4 Burr. 2146. Now 


in this caſe, it cannot beiconſidered, that the iſſues found for the 


ptoſecutor are: immaterial, namely, that there was no final judg- 
ment of ouſter, and that the; eher. a woke of the different 
officers, way duly figoiged to them. [Yd ata deve 1 


During the court of eee en nde eden ee 


the cbnnſel that the pleadings appeared to be defective and 


ſtated «two dbjectidns tul the replications,” which they deſfred 
ag deen borasthetourvin giving Judgmenr wee | 
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IN THE TWENTY-EIGHTH YEAR OF GEORGE III. 
no notice of either of theſe objections, the arguments in er 
to and in ſupport of them. are not here given. 

Arguments for the defendant.—In informations of this fort. it 
* not diſputed but that it is incumbent on a defendant, when 
called upon, to ſhew a plain legal title to the franchiſes which 
he claims. Now the defendant's title which he has here ſet 
forth, taken on the face of the plea, is regular and good; for he 
ſtates a charter of incorporation by Charles the Second to certain 
perſons inhabiting the city of Chefter, which it is found was 
accepted by them, and he deduces a regular title under it. The 
firſt queſtion therefore on the plea is, in ſubſtance, whether the 
defendant has or has not ſet out a good title. If the proſecutor 
can ſhe that the defendant's title, as ſet forth in the plea, is de- 
fective, there muſt be judgment for the crown, If not, the pro- 
ſecutor muſt ſhew in his replication ſome defect for the purpoſe 
of avoiding that title which is regularly ſet out in the plea, 
The firſt anſwer attempted to be given to the defendant's title 
is by diſcloſing in the firſt replication another part of the charter 
of Charles the Second, not ſet out in the plea, which contains a 
clauſe empowering the crown to remove any of the officers of 
the corporation; which power was exerciſed, before the de- 
fendant's election, to the deſtruction of the corporation; and 
therefore the defendant's election is void under that charter, be- 
cauſe there were no perſons left to elect. The ſecond anſwer is, 
that before the judgment quou/que there was an exiſting corpo- 
ration under charters of Henry the Seventh and Elizabeth ; and 
that after the judgment guou/que, and after the charter of Charles 
the Second, there was a charter of reſtitution and pardon by 
James the Second, and conſequently there was an end of the 
charter of Charles the Second. Theſe objections may be re- 
duced to three heads. 

. 1ſt, That Carles the Second had no right to grant the char- 
ter under which the defendant claims, there being at that time 
an cxiſting corporation in Chefter, . 

- 2dly, That the charter is either void upon the face of it, in 
reſpect of the power of amotion reſerved therein; or that if the 
power reſerved was legal, the corporation claiming under that 


charter have been actually deſtroyed and done away by the exer- 


ciſe of that power. 


. 3dly, That the bGchent « charter of reſtitution, which wo * 


e by the members of the old corporation, reſtored them 
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to the exerciſe of their franchiſes; and e 4 Lowe 
the charter of Charles the Second. 

I. The power which Charles "Y Second had. to OR his : 
charter depending upon the judgment under which that power 


aroſe, it was contended on this head, iſt, That a, corporation 


cannot be diſſolved at all—2dly, That it cannot be forfeited if 
ſued by it's corporate name—zdly, Nor by a judgment of 
ſeizure—4thly, Nor before appearance—g3thly, That the judg- 
ment guonſque, &c. makes it mere proceſs to enforce appearance, 
and not a definitive operative judgment—6thly, That the king 
had not even the temporary poſſeſſion of the liberties of the old 
corporation without a writ of ſeizure—#thly, That, even allow- 
ing the judgment it's utmoſt force, the liberties of the corpora- 
tion were not ſo veſted in the king by the judgment of ſeizure, 
as that he could grant them out to another body. That for all 
or ſome of theſe reaſons the grant of the charter of Charles the 
Second was void ; that the old corporation was never extinct, 
but at moſt only ſuſpended ; and that as two governing corpora- 


tions with the ſame powers and juriſdiction cannot ſabſiſt in the 


fame place, the latter grant muſt be null and void. It was in- 
cumbent on the proſecator to maintain theſe propoſitions, as it 
is now the duty of the defendant's counſel to refute the argu- 
ments alleged in ſupport of them. 1ſt, That a corporation can- 
not be diflolved is a doctrine not to be maintained in theſe days. 
Every "franchiſe has a tacit condition annexed to it in law, that 
it be exerciſed properly. That of being a corporation is a prin- 
cipal franchiſe, where ſuch an exerciſe of it is peculiarly neceſ- 
fary. And it requires ſtrong and direct authorities to ſhew that 
the caſe of a corporation is an exception to the general rule, 


But except the opinion of the ten judges in the caſe of the cor- 


poration of London, only ſome looſe dicta have been cited in ſup- 
port of it. The caſe of Sir Fames Smith, in 4 Meg. 58. is re- 
ported in a very confuſed manner; but in the fame caſe, as re- 


ported in 1 Show, 274. Eyre thinks a corporation cannot be 


diſſolved, only becauſe it cannot be feized into the king's hands; 
if it could, then he admits it might. To which Dallen days it 
may; and Holt ſays expreſsly that a corporation may be for- 
feited. Many ways are pointed out in 1 Black.” Com. $85. how 
a corporation may be diſſolved; amongſt others, by abuſe of itte 
franchiſes, Mr. Juſtice Blackfonre alludes in the ame place do 


the 


IN THE TWENTY-EIGHTH YEAR OF GEORGE 11: 


the Second and James the Second, and fays that they gave great 
and juſt offence in many inſtances; though perhaps, he adds, in 
ſtrictneſs of law, the proceedings were in moſt of them ſuffi- 
ciently regular. In 1 Show. 280. Holt ſtates it as clear law that 
a corporation may be diſſolved. And the ſame doctrine is to be 


collected from the caſe of Colcheſter v. Seaber (a), where Sir 


Pleteber Norton admits that in his argument in the fulleſt ex- 
tent. The fame admiſſion is in truth made by Sir George 
Treby, in his argument (5) in the guo warrants caſe againſt the 
city of London z for he allowed that all the Solicitor-General's 


argument upon that point, who was arguing in ſupport of the 
nn would hold true if the corporation would never ap- 


pear., Again too the ſtatute of guo warranto, 30 Edw. 1. was 
paſſed i in order to let the parties in upon particular occaſions ; 
byt it confirms the general. poſition, that a corporation may be 
diſſolved, as by diſuſe of it's franchiſes. There then remains 
no expre(s authority which ſays that a corporation cannot be 
_ diſſolved, except the opinion of the ten judges in the Houſe 
of Lords. The queſtion, as ſtated by Shower, and Burnet, 
in The Hiftory of bis own Times, which was referred to the 
judges, is ceftainly incorrect; for it appears from the Journals 
of the Houſe of Lords that the queſtion referred was whether 
the ſeizure of a corporation was illegal, and not whether a cor- 
poration could be diffolved ; therefore the court will not pre- 
ſame that the judges determined what was not before them, 
But beſides the general authorities above cited, there are many 
caſes decifive upon this head, which will be cited under ſeveral 
following heads of the argument, al of them tending to ſhew 
the futility of the objection. 

241y, As to the corporation in this caſe having been ſued by 
it's corporate name; ſuch informations have never yet been de- 
cided in a conrt of law to be erroneous; it has only been thrown 
dut in argument; and there are many precedents to warrant ſuch 
proceetlings, Perhaps it would be ſufficient to refer generally 
to the inſtances mentioned by Sir Robert Sawyer in his argu- 
ment (c). There is one however which deſerves to be ſelected; 

that was the caſe of New Malton (d), Tr. 6 Jac. where an in- 
formation was brought againſt the corporation by it s corporate 
name for uſurping the privileges &c. of a corporation without 
any authority, who pleaded by their corporate name, and entitled 


+ (a) 3 Burr. 1866, (%) P. 28. 0 P 31. (4) Sir R. Sawyer's argument, 6. 
* 7 themſelves 
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themſelves by preſcription, and verdict and judgment were given 


againſt them by their corporate name, and they are no corpora- 


tion at this day. There are ſeveral other authorities to the ſame 
effect there mentioned. Then came the judgment in the guo 
warranto caſe againſt the city of London Dy their corporate 
name, in the reign of Charles the Second. Every authority 
ſubſequent to that judgment has tended to confirm the doctrine 
there laid down by the court. Pollexfen acknowleges i in his ar- 


gument (a) in that caſe that there are precedents in the crown 


office of quo warrantos brought agaĩnſt corporations e nomine 
for uſurping to be ſuch, where they were alſo cha. ged with 


claiming other liberties; and he mentions eleven inſtances. 
Now it is to be remarked that all the informations run in the 
ſame words, whether brought for abuſes of franchiſes which 
have been legally granted, or for uſurpation of them. It merely | 
calls upon them to ſhew by what authority they exerciſe certain 
privileges; and till they put in their plea, it cannot appear whe- 
ther they have any right or not. Beſides, if it had been error 
in that caſe, there would have been no neceſſity for an act of 
parliament. As to the caſe cited from Jenkins 141. it is di- 
rectly the contrary to 2 Ia. 282. and Bro. Ab. tit. Quo War- 


ranto, pl. 11. This latter appears to be the ſame caſe as that 


in Jenkins, which is wrongly reported there. The arguments 
drawn by Treby, in his argument in the caſe of London, from 
corporations ſole, are totally inapplicable to corporations aggre- 

gate. In the former caſe the principal concern is to keep the 
body politic ſeparate from the natural body; but in the latter 


caſe the principal permanent appendage is that they may ſue and 


be ſued by their corporate name. Every other qualification is 
accidental, and depends upon the will of the grantor. When a 
ſuit is commenced againſt a corporation aggregate, every indi- 
vidual thereof is called upon as particularly as if he were ſpecially 
named. When the offence committed is a corporate one, it 
ſhould ſeem that they muſt be called upon in their corporate 
capacity. It is as it were a trial for their corporate life. The 
objection ĩs more nice than ſubſtantial. Suppoſe any individual 


be ſued by a name which he uſes, if it be wrong the only poſſi- 


ble way he could take advantage of it is by pleading i in abate- 


ment. Suppoſe a man were to make a deed by a wrong name, 
be could not get rid of it .by TIPS upon bis right, one. 80 


* * 
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if a corporation be ſued for uſurping to be ſuch, the giving them 1788. 
the name by which they are ſued is only for the purpoſe of 
compelling them to appear and anſwer; and if they do, it is The Kin 
clear that they cannot plead in abatement to a ſuit brought againſt N- 
them by their corporate name, as for a miſnomer, for that would 
be to relinquiſh the very point in diſpute. In truth the corpo- 
ration could have no other name. The corporate name therefore 

is merely a deſcription of the perſons ſued: they continue a cor- 
poration de facto till judgment; and that only can decide whe- 
ther they are ſuch or not. But even if a corporation could plead 
in abatement, it is ſufficient to ſay, that in this caſe they did 
not; and it is a rule in pleading that whatever may be taken 
advantage of by a plea in abatement cannot be taken advantage of 
in any ſubſequent ſtage of the proceedings, Beſides the law will 
not drive any per ſon · to the abſyrdity of ſuing every individual 
member of a corporation to the number perhaps of five or ten 
thouſand perſons; and it is for the ſake of avoiding that abſurdi- 
ty that this mode of ſuing is allowed. However, at any rate, if it 
were wrong, it would only be error, and unleſs 0 judgment 
be reverſed by writ of error it ſtands good. 


3dly, and 4thly, It remains to be ſhewn that a corporation 4 110 
may be diſſolved by judgment of /eizure, before appearance. Ate by 
Theſe two propoſitions are taken together, as they depend in a N 
great meaſure upon the ſame authorities. Formerly, before the fore appear- 
ſtatute of Ghoucefter, 6 Ed. 1. the king exerciſed a power of © 
ſending commiſſions to enquire into the right to franchiſes, 
and if no charter were produced the liberties were ſeized into 
the king's hands; without any formal trial. 2 I,. 280. This 
being much complained of, the ſtatute of quo warranto was made 
in order to, remedy the grievance. This ſtatute ſeems to have 
been the foundation of the proceedings in guo warranto ; the 
method is there ſet forth. It directs that ſuch as had liberties 
ſhould be permitted to uſe them, ſo as they made no encroach- 
ments on the crown, till the coming of the juſtices in eyre; and 
directs the. ſheriff to make a proclamation that all thoſe who 
claimed liberties ſhould be before the juſtices in eyre at the next 
afſizes, to ſhew quo warrants they held them, &c. and they were 
allowed a certain time. But if the party came not before the 
juſtices in eyre, the franchiſes ſhould be ſeized into the king's 
bands nomine diſtrictionis; which the party in the ſame eyre might 
yt but if he did aer them while the eyre fat in 
| © B that 
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dd county, the franchiſes were loft and forfeited far ever. 2 Inſti 
282. And then Lord Coke gots on to ſay; therefore if the party 


now opom the venire factas, which this act gives, come not while 
the eyre ſer in that county, the franchiſes are loſt for ever. 


And ſo it is in the king's bench, if the party come not in upom 


the venire facias during "that term, and replevy his franchiſes, 
they are loft for ever. No caſe can be produced contradicting 
this authority ; nothing but a dium, and afſertions of Trey 
any Pfülagen.) But it is confirmed by many caſes. - 15 Ed. 4. 
7. 4 quo warranto was brought for a market; the writ was re- 
turnable in Eaffer. Term ; the defendant did not appear. The 
venire facias iſſued returnable in Trinity Term; the defendant 
did not appear then. The queſtion was, whether he ſhould for- 
feit his franchiſe ? By eight judges againſt two it was held that 
the franchiſe was gone for ever. The two held that he might 
ſtill replevy it. The eight, that he could not replevy it after the 
term ; and judgment of ſeizure was given unanimouſly,” It is 
there ſaid, the que warranto was brought to call upon the party 
to ſhew his title; if he could, then he might retain his market: 
if not, then the king ought to ſeize it; and if the party might 
then have replevin, the king would loſe the effect of his ſuit. 


And the party has loſt his market by his own laches. And it is 
not againſt reaſon; for if the king grant one land by letters 


patent, which he had before granted to another, and the former 
have a ſcire factas againſt the firſt: grantee to ſhew cauſe why his 
letters patent ſhould not be repealed,' and he make default to 
the alias & pluries, his letters patent are annulled by his on 
laches. It was afterwards doubted in that caſe in what form 
the judgment ſhould be; and it was ſaid” that the judgment 


ſhould be, that the market ſhould be oufted ; for it cannot be 


held as a market in the king's hands: to Which it was anſwered, 


that it ought to be judgment of ſeizure; and that it would operate 


as an extinguiſbment. If the party had held the market by wrong 
and without title, then judgment ſhould be of duſter. But if 
the king or his anceſtors had granted it, and the party had miſ- 
uſed it, then judgment ſhould be of ſeizure. And one of the 
Judges ſaid, that he had ſeen ſuch à judgment in the like caſe. 
But there, it not appearing whether the market commenced by 
wrong or by grant, for the uncertainty of it there was the great- 
er reaſon why it ſhould be judgment of ſeizure: and with this 
the other judges agreed as to the 3 which ſhould be 


given. 
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given. This, caſe proves that a franchiſe may be. extinguiſhed, 
which cannot be held by the king; and if ſo a corporation may 
alſo, be extinguiſhed: and with this agrees Gro, Ez. 59 1. It 
alſo ſhe s that-it, may be ſo by a judgment of ſeizure ; and that 
that is the proper judgment even before appearance, And alſo 
that the ſeizure is. for the benefit of the king; at leaſt where the 
ſubject is ſuch of which he can have benefit by having the power 
of granting that ſranchiſe out again. 2 Bro. Abr. tit. quo war- 
ranto, pl. 11. p. 186, and the ſame caſe uader title Extinguiſh- 
ment, 5p. 42. That the judgment of ſeizure was the proper one 
appears alſo. from Rex v. Staverton (a), where it is ſaid that if 
the party has continued in poſſeſſion by wrong, judgment is that 
he ſhall be ouſted; but if he had once a title and afterwards lofes 
it, then judgment ſhall be that the liberty ſhall be ſeized. Sir 
Robert Sawyer alſo recognizes the ſame rule in the 17th page of 
his argument in the quo warrants caſe. The reaſon is, that in 
caſes where the liberty or franchiſe has been uſurped, the king 
cannot have that which never legally exiſted; but in caſes of an 
abuſer or nonuſer of a franchiſe once lawfully granted, the king 
reſumes that which originally , lowed from his bounty. And 
the rule itſelf ſhews that by the judgment of ſeizure the king 
actually takes the liberty into his poſſeſſion, and that it is not 
in the nature of- proceſs only... Co. Entr. 527. and 529. agree 
with this; and there are many authorities to the ſame purport in 
Sir Robert Sawyer's argument (5), But then it is argued, that 


theſe judgments veſted no rights in the king, and that none of 


them put an end to the corporations themſelves; and that, at the 
time of the quo.warranto in the reign of Charles the Second, there 
had been no inſtance of © corporation's having been diſſolved. by 
ſuch a judgment. It is true that the Recorder ſays fo in his 
argument, becauſe none had been produced by the Solicitor Ge- 


neral. But two caſes were afterwards mentioned by Sir Rabert 


Sawyer (c), one of New Malton, before mentioned, Tr. 6 Fac. 


* V+ 


The King 


againſt 
AMERY» 


where judgment of ſeizure only was given againſt them, where= 


by they were diſſolved; and there having been no te- grant to 


them, they are no corporation at this day. The other was the 
Caſe of Ber bampſtead, where judgment of ſeizure: was given 
pro defetiu reſponſi, which diſſolved the cotporation, and it has 
never been tevived. Ia page 30 alſo. of the ſame Argument is 
ene the caſe of Aue, of which the liberties were ſeized 


(a) Tely. 192% (0) 30. E -- 3000} $0» 
| 32 H. 3. 
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1788. 32 H. 3. by which the king was'ſs/eompletely hs oy 42 
— when in the ſame year he pardoned them and granted them re- 
IN 1:5" ſtitution, a writ iſſued to the ſheriff to put them into poſſeſſion. 
Auzzy. And again they were ſeized in 29 E. 3. and part of their liberties 
. were granted to the univerſity, which they enjay to this day. 
Theſe two laſt inſtatices are very devifive, becauſe they thew that 
by the ſeizure the liberties were transferred from the-corpora 
tion to the king, becauſe he directed the ſheriff by his writ to 
put them into poſſe ſſion again: and ſecondly, it appears that by | 
the judgment of ſeizure the corpotation were ſo far. deveſted; | 
and the king ſo entirely - poſſeſſed of their privileges, that he 
might grant them to another body. The judgment of ſeizure 
given againſt the city of London on the quo warrants informa- 
tion in the reign of Charles the Second is certainly an authority 
under this head for the defendant. The cireumſtances attending 
that deciſion have rather proved the legality of it than otherwiſe. 
Whatever ſtigma there may be-annexed to it, it is founded on 
_ the ſevere advantage which was taken of an inadvertent act 
WG of the corporation, and not upon any ſuppoſed illegality in 
1 the judgment. And as to the queſtion, whether a corporation 
is forfeitable, or can be diſſolved by ſuch a judgment, the argu- 
ments on which it was founded merit great attention; that of 
Sir Robert Sawyers is concluſive. The ſtat. 2 V. & M. c. 8. 
does not ſay that the judgment was void, as Do/ber obſerves in 
4 Mod. 58. Indeed the act itſelf makes certain proviſions upon 
the idea that the judgment was good; for it reſtores the city to 
its 'preſcriptive rights. It was then clearly thought that they 
were diſſolved, though they exerciſed acts de facto. If the judg - 
ment was thought bad at that time, why was it not reverſed by 
error? The judges would have been willing enough, eſpecially 
the ten, to have reverſed the judgment by error,” if they had 
_ thought that a corporation could- not be forfeited, or at leaſt 
1 could not be diſſolved by a judgment of /#2ure.” The queſtion | 
[11 Paas afterwards diſcuſſed in Smith's caſe'(a), whether a judgment 
of ſeizure in quo warranto was good againſt a corporation; and 
their conduct upon that occaſion confirmed the judgment which 
had been given in the quo wwarrents againſt the city of London. 
For if they had really thought that the judgment was erroneous, 
they would boldly have faid fo. It was a popular opinion at 
that time and they would not have taken pains to wave ſuch 


(a) 1 94 12 Med, 19. 1 Show, 280. 5 
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$33 
1788. 


: 0 refined diſtinction. LBA EA, J. The court in that caſe W e 
thought they were bound to take the judgment in the caſe of The Kixo 


the oity of London, as ſtated in the act of parliament, Þ Holt 
does not ſay, as the Recorder has ſuppoſed, in 4 Mod, 58, that 
a” oorporatiom cannot be diſſolved; but according to the bettet 
report of that caſe in 1 Shower, Eyre thought it could not be diſ- 
ſolved becauſe it could not be ſeized into the king's hands; 
if it could, then he admits it might. To which De/ben ſays that 
it may, and although Holt, who thought a corporation might be 
forfeited; was of opinion that the judgment of ſeizure was not 
e proper a judgment, yet he thought that it was no argument 
to ſay that, hecauſe the king cannot be a corporation, therefore 
he cannot ſeize one; for the meaning of ſeizure was to take it 
from him who had it. Tbe caſes before cited prove that ſeizure 
is the proper, judgment, and Holt does not ſay that it is wrong, 
but only that the other is the better way. Therefore the argu- 
ment from the judgment of ſeizure is at an end. The only 
authority cited in ſupport of it is an anonymous caſe in Fenk. 
141, which cites I-5 Ed. 4.7. which has been ſhewn to be di- 
rectly the reverſe: and all the other dicta are founded on this, 
which turns out to be an authority the other way. And what- 
ever doubt there might be as to the corporation itſelf, yet even 
Treby (a) and Pollexſen (b) make no doubt but. that liberties 
may be ſo ſeized and poſſeſſed by the king; and Eyre, in Smith's 
caſe, ſpeaks to the ſame effect. The only argument, which 
remains relative to the effect of a judgment of ſeizure, is that 
ſeveral cities which have had ſuch judgments againſt them 
ſtill claim by preſcription. Now whether this has been thought 
an anomalous caſe, and that the king's reſtitution could operate 
differently in this caſe from any other, in order to prevent the 
deſtruction of + preſcriptions for the public convenience, not- 
withſtanding a diſſolution, or whether the difficulty never oc- 
curred,” cannot now be determined (c). Probably it never did, 
becauſe there is no caſe upon the ſubject. And even if it were held 


to be of no avail, it would not be productive of any inconveni- 


ence; for ĩt would only alter the nature of their plea. However 


1 N NN 74 has 


„ehh Ltd d 1 044d Ja | (5) Mr. Pollexfen el db gement in 


050 P. 105, 6, 6 3 caſe of the city of Londen, p. 106. 
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ch is not a —— erh in anſwer to all the direct authori- 
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1788. ties upon this point. Then as to the idea that there can be no 
—— final judgment till appearance, it is directly contradicted by the 
TheKins caſe before cited from the year books 15 Ed. 4.7. by the paſ- 


oP ſage from Lord Coke's Second Inflitute ; and by a variety of 


other authorities. In Dy. 197, 8. many inſtances are given in 
ſeire facias, where if a party does not appear, the thing is for- 
feited at once into the king's hands. And indeed the conſe- 
quence would be highly abſurd if it were otherwiſe; for if a 
corporation had no lands or goods, they might remain for ever 
in contempt with impunity ; and the public could have no re- 
dreſs. If they did not appear and anſwer to a quo warranto in- 
formation, it could never appear whether the liberties claimed 
and exerciſed by them had been uſurped or not ; and for that 
reaſon it is that where they do not appear, the judgment has 
always been of ſeizue (a). The London quo warranto caſe, 
the a& of parliament of 2 M's S M. e. 1. c. 8., and Smith's 
caſe, decide this point. 


Addition of 5thly, It is ſaid that by the words guouſque curia alias ordina- 
the word. verit it appears that this judgment was mere proceſs to enforce 
guouſquecuria, 3 | 
| 3 on appearance, and not a definitive judgment. Now ſuppoſing that 
the judgment of ſeizure either diſſolves the corporation, or 
ſeizes them into the king's hands, the queſtion will be, whe- 
ther the nature and effect of ſuch a judgment is altered by 
the addition of thoſe words. The natural conſtruction of 
them is that the liberties are ſeized into the king's hands 
till the court ſball make à further order; therefore if no ſuch 
order is made they remain in the king's hands. But it is ſaid 
that the party may at any time appear and claim them; and then 
if the king has a right to diſpoſe of them in the mean time, the 
order of the court will be rendered nugatory, and the judgment 
will loſe it's effect. But that is not ſo; for it is plain from 
2 Inſt, 282. that if the party does not appear within a limited 
time, that is within the ſame term, and replevy the liberties, 
they are loſt for ever. This judgment is founded on that doc- 
trine. No mention is made there of any ſecond judgment. There 
was indeed no occaſion for any; becauſe after the time limited 
by law for. the party's appearance, the firſt judgment was irrevoca- 
ble and final. The words guou/que &c.. are frequently omitted 
in theſe Judgments of ſeizure : they are not uſed in Brigg's 
caſe (5), or in the caſe before cited of the 15 Ed. 4.7. All the 


(a) P, 17, of Sir R, Sawyer”s argument, (5) 2 Ret. Rep. 46. | 
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caſes prove .inconteſtibly that after the term is elaſped, the 1788. 
party cannot come in without conſent; and though the rule 
may have been departed from in the caſe of the city of ork, The Kine 
yet that muſt have been by conſent. There was at leaſt no 5 << 
oppoſition made to it. It has been ſaid that the judgment of 
ſeizure guouſque &c. cannot take away the liberties, becauſe the 
final judgment is of ouſter; and 1 Ld. Raym. 17. was cited to 
prove it. But there is no dictinction of that ſort; for the judg- 
ment would be couched in the very ſame words as in the quo 
warranto caſe againſt London, and other caſes: and the caſe in 
Ld. Raymond only proves that the judgment ſhould be com- 
plete ; and that a mere diſmiſſion out of court, as eat fine die, 
Sc. is no final judgment: Whether the judgment ſhould be 
of ſeizure or ouſter was not the queſtion. But from all the 
authorities and from clear reaſoning it appears that the judgment 
of ſeizure guouſque &c. before appearance is not merely proceſs, 
but a direct ſignificant judgment, which becomes irrevocable 
if the party does not come in within the term. If it were mere 
proceſs now, it muſt have been ſo in eyre: Now in eyre, if 
default were made, and the party came not within the eyre, he 
loſt the liberties for ever. And if he had come in the day after 
the juſtices in eyre left the county, it would have been uſeleſs. 
Therefore it is abſurd to ſay that the judgment guouſque was to 
compel appearance, when appearance would have been nuga- 
tory. Now in this caſe the judgment of ſeizure guouſgue was 
given in Hilary term, 35 & 36 Car. 2. and the grant to the 
new corporation was not till the zyth. So that more than a 
term intervened. Then as to the neceſſity of there being office 
found, there is a ſhort anſwer to it. Office is required only 
under the 8 H. 6. c. 16, which relates only to /ands and tene- 
ments forfeited, where it does not appear on record what lands 
are forfeited. Thus it is clear that in point of law the old cor- 
poration were completely diflolved by the judgment of ſeizure 
1 guouſque after the firſt term had elapſed. But they were alſo 

diſſolved in point of fact; for ſuppoſing they might at any time 
have done away the effect of the judgment guon/que by appearing 
before the court and reclaiming their liberties, yet in point of 

fact they never did appear, and no order having been made by 
the court ſubſequent to that time, the judgment ſtill continues 
in force, and cannot now be done away by appearance, as all the 
members of the old corporation muſt neceſſarily be dead. 

3 ft RE 6htly, 
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Ehe It has been Ubi ected that a writ of ſeizure does t 
appear to have iſſued on in bccafion,” becauſe" It © is not ſtated 
on this record: but, comparing the language of this record with 
thoſe produced by the counſel on the other fide, it does not ap- 
pear but that, if a writ of ſeizure were neceſſary, it did iſſue in 
fact. There is no entry to be found of à record at large; and 
there are no inſtances mentioned, in any of the records, in ex- 
preſs words, of writs of ſeizure having iſſued, except in the 
caſes of Oxford, 32 H. 3., and Wincheſter (a). But there are a 
vaſt variety of inſtanees of ſuch ſeizutes, where no mention is 
made on the record of any writ having ifſued, I it had been 
neceſſary they certainly would have been mentioned; If it ought 
ta have iſſued, there is every reaſon to ſuppoſe that it did in this 
inſtance. For the king had a right to ſeize, and it appears that 
his grantees were in poſſeſſion for ſeveral years. That therefore 
Was an actual ſeiſin. But even if the court ſhould think it 
veceſſary, yet if they ſee that it is not uſual to ſtate the writs of 


| ſeizure on the record, they will not adjudge the want of it's 


appearing to be a ſubſtantial defect. But it ſhould rather ſeem 
that a writ of ſeizure was not neceſſary at all in this caſe: for it 
could not poſſibly have any effect upon franchiſes that were 
neither viſible nor tangible. How could the ſheriff have ſcized 
ſuch ? The judgment itſelf is a ſeizure in law, and that is ſuf- 
ficient. Saville 70. ſpeaks only of office found under 8 H. 6. 
Sir George Reynel ic caſe (6) proves the very reverſe of the poſi- 


tion contended for; Fruſtra it per plura, quod-fieri pateſt per 


pauciora. Many inſtances are put in this caſe by Lord Coke, 
where the king is in poſſeſſion at once upon office found. And, 
amongſt others, it is there ſaid that where a private perſon may 
enter without his action, as upon à condition broken, there an 
office without a fi. fa. ſhall ſuffice for the king. Now here 
that implied condition, which is annexed to every corporation, 
was broken by the old corporation. Beſides Lord Holt's opinion 
in 1 Show: 275 is deciſive; for he expteſsly ſays that no writ of 
ſeizure is neceſſary. And he gives as a reaſon for the diſtinction 


between the writs which were mentioned by Pemberton in that 


caſe, that where there are profitable franchiſes to be ſeized, the 


| ſheriff is to take them, and accoumt to the king in the Exchequer. 


But where incorporeal francbiſer ate to be ſeiſed, which in their 
-Qature' ae be Wenne in "0 ron, d s en as for ee a 


f Niere , CI F{CIY Le v4- 19 g 
06 Sir 2, & argument, 5. 29. - () <6: 95, b, Ce. 
court 


INTHE TWENTY-EIGHTH YEAR OF GEORGE IIT. 


. -eourt leet, there it appears from Raftit's Entrics 540. that the 
leet was preſently in the king's hands without any ſeizure at all. 

Jn ſuch cafes no writ of ſeizure is neceſſary, This is ſimilar to 
the proceedings in. ſcire Jacias; there if the party does not ap- 
peur, the thing is ſeized into the king's hands at once. Dy. 197, 
8. Noicaſe has ever been adjudged againſt Holt's opinion ; 
for as to the Malmſbury caſe being reverſed, although this, 
amongſt many other reaſons, has been aſſigned by ay counſel 
for the reverſal, that there did not appear to have been a writ of 
ſeizure, yet that is merely conjecture, for it does not appear for 
what it was reverſed. As to what has been ſaid that there can 
be no replevy without a previous ſeizure ; if the judgment is a 
ſufficient ſeizure, that argument ſtops ſhort. In the Tor caſe 
the corporation replevied, and yet there is no writ of ſeizure ſtated 
upon the record, From this laſt inſtance, and from the autho- 
rities before mentioned, it is clear, either that it is not neceſſary 
to iſſue this writ at all, it being only for the purpoſe of ſeizing 
an incorporeal franchiſe; or if it be neceſſary to be iſſued, there 
are circumſtanees ſufficient to ſhew that it did in fact; and that 
the court are not warranted in preſuming that it did not, on ac- 
count of it's not appearing on the record, becauſe it has never 
'been uſual to ſtate it thereon.; and in either of theſe caſes it will 


ſufficiently be made out that the liberties of the old corporation 


were completely ſeized into the king's hands by the judgment of 
ſeizure quouſque. 

ythly, It being now proved that a corporation, ſued by their 
corporate name, may be difſolved by a judgment of ſeizure, by 
default in not appearing, and that the words guouſque Se. are 
only form, and that no writ of ſeizure is neceſſary; it remains 
next to ſhew, of which there can be very little doubt, that if 
the king had a right to ſeize the liberties, he had a right to grant 
them out again to another deſcription of perſons. Even if the 
Corporation itſelf, that is the ideal ſoul, was not diſſolved by the 
Judgment of ſeizure, according to what is ſuggeſted by Eyre in 
Smith's caſe (a), yet all the franchiſes being abſolutely yeſted 
thereby in the king's hands, and the ſeparation between the 
natural and politic body complete, the old corporation was out 
of it's place, and the king might ſubſtitute 2 new body in it's 
room. For even admitting for a moment that the judgment of 
(cizure guouſque is only in the nature of a di fringas to compel 


{a) 1 Show. 274. 
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an appearance, yet undoubtedly the effect of it was eddifplice the 
members of the old corporation for a time; and it was then com- 
petent to the crown to grant another charter to another body, 
to exerciſe thoſe rights for the benefit of the public. For though 
two corporations cannot exiſt in the ſame place with the fame 
powers, yet here the old corporation having been legally ſuſpend- 
ed and deprived of all their powers, the exerciſe of | ſuch rights 
by a new ſet of members could not at all interfere with them; 
becauſe they had no powers left, and were a mere caput mortuum. 
Conſequently two bodies with Amilar powers could not be ſaid 
to exiſt at the ſame time in Chefter. If this were not ſo, the 
miſconduct of one ſet of corporators would deprive any place of 
the benefit of .a corporation to regulate and govern them; and 
might be productive of the moſt ſerious conſequences in ſuch a 
city as London. So that even if the court ſhould be of opinion 
that the king had only a defeazable intereſt in the franchiſes, 
ſtill he might grant the intereſt which. he had. In the caſe of 
Altonwood (a) it is expreſsly held that if the king hath a quali- 
fied fee- ſimple in land, that is to ſay, as long as a perſon attaint- 
ed hath heirs of his body, and he grant the land to another and 
his heirs, the grant is good. So if the king hath an eſtate in fee- 
fimple conditional, and grant the land to one and his heirs ab- 
ſolutely, it is good. So the king may grant a choſe in action. 
Bro. Abr. tit. Choſe in action, pl. 1.11. Tit. Patent 46. So. 
the king may grant mere poſſibilities, Fenk. 210. Nor can the 
king be ſaid to have been deceived in his grant in this caſe; 
for he might know that he had an intereſt liable to be defeated 
by the act of the court, ſuppoſing they had the power of making 
an order of reſtitution at any length of time afterwards ; the 
contrary of which has been ſhewn. But even if he thought 
that he had a greater intereſt than he really bad, it would not. 
avoid his grant. 6 Rep. 55. 5. But after the authorities which. 
have been adduced, it can no longer be contended that the judg- 

ment of ſeizure did not totally deveſt the old corporation of all 

their rights and privileges, and veſt them in the king. And 

there are ſtrong and decifive authorities to ſhew that the king, 


might grant them out again to another body like any other for-. 
_ feited thing. In 32 H. 3. the liberties of the city of Oxford 


were ſeized, as before mentioned, and the king pardoned them. 
the fame NG and granted them reſtitution, and a writ iſſued to 


Lad 1 Rep. 49: 6. 
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the ſheriff to put them into poſſeſſion; and again they were 1788. 
ſeized 29 Ed. 3. and part of their liberties granted to the un- 
verſity, which they enjoy to this day. From thence it appears The King 
that by the judgment of ſeizure againſt the corporation the king . 
was ſo entirely poſſeſſed of their privileges that he might grant 
them to another body. The ſame argument ariſes from the uni- 
verſity of Cambridge, part of whoſe privileges were taken from the 
corporation and given to the univerſity under fimilar citcum- 
ſtances. And as to thoſe inſtances of corporations ſeized which 
| have continued to act, they have been where the king has exer- 
ciſed a control by appointing a cyftos, which was in fact a tem- 
porary grant. - Frequently there has been a ſubſequent charter 
which revived them. Sometimes, as in the two inftances above- 
mentioned, he has only reſtored part of their liberties, and given 
away the reſt. As to what was faid that the grant tended to 
deſtroy the franchiſes of the ſeven perſons excepted out of the 
new charter, and therefore that it was void ; the anſwer is that 
it was not the grant, but the prior judgment, which deſtroyed 
thoſe franchiſes. That charter being directed to the inhabitants 
and citizens at large, and particularly excluding thoſe ſeven per- 
ſons, is a demonſtrative proof that it was given to a different ſet 
ef perſons, and not to the old corporation, as has been con- 
tended (a). 5 | | 
II. The ſecond head of objections raiſed by the proſecutor to Power of 
the defendant's title is, that whatever right King Charles the Fon tee 
Second. might have to grant the charter under which the de- charter of 
fendant claims, yet that that charter is void upon the face of it, "andere 
in reſpect of the power of amotion reſerved therein, if illegal; 
or, ſuppoſing it to be good, that it has been ſince avoided by the 
actual exerciſe of that power by James the Second. It was argued 
on this head that the intention of the king in reſerving the power 
in queſtion. was to amove all the members of the corporation, 
becauſe James the Second actually made an order to that effect: 
that if ſuch a power as this were bad, it avoided the whole char- 
ter, becauſe the king was deceived. in his grant, inaſmuch as he 
plainly intended to reſerve to himſelf a greater power than by 
law he was enabled to do, it being one of the terms of his grant. 
This mode of reaſoning is making the king the expounder of his 
own grant; and not only that, but it makes King James the 
Second the expounder of the intention of Charles the Second, 


(a) Vide 1 vol. 583, 4. 7. 
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end in a manner directly repugnant to the general tenor of the 
charter. The intention was a matter of fact to be found upon 
the deed; All the words of the deed are to be taten together; 
and where the intent is doubtful, the grant muſt be ſo ex- 
pounded as not altogether to deſtroy the effect of it, and diſſol ve 
the corporation. | It is a well known principle in conſtruing the 
king's grants, that where one conſtruftion will make it good, 
and another bad, the firſt ſhall be adopted. 1 Co. 45. 10 Co. 67. 6, 
To apply that to the preſent caſe: If this clauſe be only to 
amove ſome of the corporators, it is good; if to amove the 
whole corporation, it is bad: .the court therefore muſt adopt 
that conſtruction which will make it good, if they are by any 
means warranted in ſo doing; wt res magis valeat quam pereat. 
Now Charles the Second could not mean to referve a power of 
deſtroying the corporation, for he expreſsly provides for a conti- 
nuation of it under every exerciſe of the power reſerved; for in 
the ſame clauſe in which the power is contained there is a pro- 
viſion made for filling up the vacancies by the remaining elec- 


tors, which could not be if a were to be amoved. The court 


will not preſume a fraudulent intent concealed under the terms 


of the charter. 1 Rep. 52. 6, The king might reſerve a power 
of amoving ſome, provided he left a ſufficient number to ele& 


and fill up the vacancies ; and this is the true conſtruction of the 


charter. There is no occaſion however at preſent for the court 
to draw the line; it would be ſufficient to ſay that this is far 
beyond the line. And though it is faid in Warren's caſe (a) 
that a cuſtom to remove a freeman ad libitum is void; yet that 
was ſpoken concerning ſuch a claim by a corporation itſelf, and 
therefore is wholly inapplicable to this caſe. But it is expreſsly 


ſaid in Braithwarte's caſe (b) that under a power reſerved the 


king and council might amove any particular member of a cor- 
poration. "Therefore the power was legally reſerved, although 
the attempt to exerciſe it in the extent in which it was done was 
illegal and void. The charter is a grant of a corporation for 
public purpoſes, beneficial to the realm; the regular and law-' 
ful power to grant ſuch franchiſes is for the public benefit; 


the power of removing particular corporators therefore from 


their offices; when, in the judgment ef thoſe by whom they 
were originally conſtituted, they no longer fulfil the ends of 
their inſtitution, cannot be zuegel. They are like all other ofi- 


| bs) Cro. Jars 546.” - (8) 1 Narr. 20, 
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cers under the crown, except the twelve judges who were lately 
excepted by act of parliament, amenable to the crown for the 
due exerciſe of their functions. Juſtices of peace for counties 
are certainly removable; and ſurely there cannot be greater dan- 
ger to be apprehended to the-conſtitation in ſuffering juſtices in 
a town to be removed than juſtices in a county. No ſubſtantial 
reaſon can be urged why the former ſhould not held their offices 
by the original grant during pleaſure as well as the latter, or any 
of the greater officers throughout the kingdom. It is admitted 
Fully, as a general principle, that when a perſon is in the full 
poſſeſſion and enjoyment of a franchiſe under a grant, he cannot 
be removed by the power of the crown without ſome proceſs of 
Jaw for an abuſe of it. But that principle does not apply here; 
for the members -of this corporation accepted the charter of 
Charles the Second on condition that they ſhould be removed 
whenever the king pleaſed, under the reſtriction above- men- 
tioned, that there be left a ſufficient number to ele others in 
their room. The power is inherent in the grant itſelf ; therefore 
it does not interfere with the general law. And as to its being 
done by an order of privy council, the king may act in his privy 
council if he pleaſes; and he does ſo act by the conſtitution in 
many inftances. But then it is ſaid that by the expreſs words of 
the power the king might amove one or more, and that no line can 
be drawn beyond which the king might not amove under thoſe 
words, and. therefore he might as well amove all as two; and 
that ſuch a power being bad, the whole charter is void, becauſe 
the king is deceived in his grant in thinking it good; and for 


this were cited 2 Rot. Abr. 164. 2 Inſt. 533. 5 Rep. 5 5. 6. 


2 And. 156. 2 Freeman 17, 1 Co. 43. Theſe authorities when 
examined prove nothing to the point. The caſe in Ro//e's Abr. 
only proves that the king cannot grant againſt law; that is, 
cannot grant that an eſtate ſhall deſcend againſt the rules of law. 
The paſſage from 2 In. ſhews that the king cannot grant new 
offices with new fees, without act of pꝓarliament, which is not 
diſputed. The third authority only ſhews that if the king pafs 
more than he can grant, it is void. As to the caſe in Anderſon, 
it appears that the king was miſtaken in the eſtate which he 
had. In a Freeman 17. the king was deceived in point of fact 


ãn the very ſubſtance of his grant; ed cur. adv. vult. Hob. 220. 


4s to the ſame effect. In the caſe in Freeman, King took a dif- 
detence where the king was deceived in his fact or his laws if 
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in \ the letter, the Whole grant was not void; and 1 Co. 43: only | 


obſetved in all caſes. where the king is ſaid to be deceived in his 
ann: If the matter which: is falſe; in the letters: patent G ſug- 
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ſays that if the king grant an eſtate which is not good in law, 
nothing ſhall paſs. But it is an anſwer to all theſe caſes to men- 
tion what has been already cited, chat if the king to a grant 
annex a condition Which is void in law, the condition is void, 
and the grant is good for the reſt... As if the king ſhould grant 
an eſtate in fee ſimple, and ſay that it ſhould not deſcend to the 
eldeſt ſon, the condition would be void. And 6 Rep. 55. 6. 


| agrees with this principle. Now whether the king was deceived 


or not in this inſtance depends upon the meaning which he en- 
tertained, If he did not mean to reſerve the power of diſſolving 
the corporation, he was not deceived ; and if no ſuch power were 
reſerved, then it could not be exerciſed to any effect. It does 
not appear in fact that the aldermen ever were amoved z it is 
only ſtated in the pleadings that an order was made by the privy 
council, which was fgnified to them, and they were hereby 
amoved ; chat is, by the ſigntſication of the order. But if that 
order were not binding, it could not have any effect. Then 
there was no amoval of the aldermen ; and the concluſion drawn 
in law is falſe. But if the court ſhould be of opinion that the 
king really did reſerve. the power of amoving all, then the reſer- 
vation is repugnant and void; repugnant, becauſe the firſt clauſe 
gives to the mayor, citizens, &c. their powers and privileges 
for ever; and in the latter clauſe, the king reſerves a power of 
abridging the intereſt he had before given. Now if two clauſes 


in a deed are repugnant, the firſt ſhall be received, and the laſt 


rejected. Shep. Touch. Bg. Hard. 94. If one make a leafe for ten 
years at will, this is a good leaſe for ten years certain, and the 
latter words are void for repugnancy. Bro. Abr. tit. Leaſe, 22. 
This is a clear authority in point. In 2 IA. 496. Lord Coke 
gives this as an excellent rule for the conſtruction of the king's 


patents, not only of {bertzies, but of lands and tenements, that 


they have no ſtrict or narrow interpretation for -overthrowing 
them, ſed ſecundum earundem plenitudinem judicentur z that is, to 


aye a liberal and favourable conſtruction for the making of 


them available in law, zſhue ad plenitudinem, for the honour of 
the king. 1 Rep. 45. 10 Rep. 65. 6. 6 Rep. 6. 4. In 17 Vin. 
Abr. tit. Prereg. page 100. it is ſaid there is a difference to he 
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. ding, there the king ſhall be ſaid to be deceived in bis grant, ſo 1988. 
as.to make it void; adjudged in King v. Kemp, T. 1 . G M. 
12 Mod. 78. But where the words of the letters patent are the TheKine 
words of the king, ex certd ſerentid et mero motu, as in this caſe, WE. 
although the king appears by bis inference to be miſtaken in his law, 
yet the king ſhall not be ſaid to be deceived ſo as to avoid his 
grant; and Viner cites numberleſs authorities in ſupport of this 
diſſingion. So alſo 1 Rep. 49. Jenk. 255. 3 Com. Dig. 452. 
4 Bac. Abr. 210. 6 Rep. 55. Shin. 663. 8 H. 7. fo. 3. 
Dy. 197. 352+ 11 Rep. 2. Curle's caſe, are to the ſame effect, 
( where the grant flows ex mero motu, and the words of the king 
himſelf. And even falſe ſuggeſtions which are not of the eſſence 
of the grant will not avoid it. Hob. 220. Here the grant is 
ex certd ſcrientid et mero motu ; they are the words of the king. 
From the very nature of the thing there could be no falſe ſug- 
geſtion of the party, for the corporation would not ſuggeſt any 
thing againſt themſelves in derogation of their intereſts. There 
is no deceit or miſtake in fat; if there is any miſtake, it is a 
miſtake in law of the king's own; and it not being the condition 
on which the grant was made, in ſuch a caſe it has been ſhewn 
above that the graat ſhall be valid as to the reſt. And there is 
no doubt but that a charter of incorporation, like other grants, 
may be good in part, and bad in part; as in the caſe of the col- 
| lege of phyſicians, mentioned by Mr. Juſtice Blackſtone in his 
| Commentaries, 1 vol. 481. From all the authorities which have 
been adduced it clearly appears that the refervation- of a power 
to amove a the members of the corporation, being repugnant 
to the ſpirit and ſubſtance of the grant, is therefore void; but 
that the reſt of the charter remains good. But if the meaning 
of the power is to amoye ſome of the corporators only, eveg 
though that ſhould be void, thoſe caſes apply ſtill ſtronger; and 
if it be good, then the removal of the whole is without autho- 
rity, and the concluſion in the replication is wrong. In either 
caſe the reſt of the gtant is good, as not coming within thoſe. 
caſes wherein the king is ſaid to be deceived in his grant, The 
order of amoval therefore could have no operation whatever. 
But ſuppoſing upon one or other of the grounds contended for Letters pa- 
thar the charter\ of Chords the Second was veidable; that the need. 
King! could not have rightly made that grant; or that it was 
yoidable\for-matterappeiting on the face of it; yet it w good 
cill-the letters patent were repealed. They ovght-to 
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repealed either by petition or ſeire ſaciat. Bro. Abr. tit. Pe- 
tition, pl. 12. tit. Turiſd. 102. tit. Sci. Fa. 58. 63. 173. Ina 
caſe where the king granted letters patent for a fair, where he 
had granted another before, the ſecond letters patent, although 
void on that account, yet were in force till repealed by i. fa. 
3 Lev. 220. 80 in Dy. 197, 8. many caſes are put to ſhew 
that letters patent, though void, muſt be repealed by /er. Fa. 
So Keilw. 134. Judgment muſt be given to reverſe the king's 
grant. | Theſe authorities prove that whether the patent be 
rightly granted or not, yet ſo long as it remains unrepealed it is 
in full force. Bro. tit. T. e of Mee, 52. is directly in 
point. 

III. The wn being eſtabliſhed to be a valid exiſting 
judgment againſt the old corporation, the next queſtion is, whe- 
ther any thing is ſtated in the ſecond replication to do away the 
effect it would naturally have. It is contended that this was 
done by the charter of reſtitution. But it appgars that the king 
Had granted out the ſame franchiſes to another body of men in 
the mean time, which he might well do if the judgment were 
good. It was indeed argued that the two latter charters were 
granted to the ſame body of men, and therefore that as the ac- 
ceptance of the charter of Charles the Second altered the ancient 
mode of election, ſo it was revived again by the ſubſequent ac- 
ceptance of the charter of James the Second, But it appears 
moſt evidently that thoſe two charters were ditected to, and ac- 
cepted by, two different deſcriptions of men. For firſt, the 
charter of Charles the Second was not addrefled to the corporators 
as a diſtinct body, but generally zo the citizens and inhabitants; 
again too, there is even a particular exception of ſome of the 
members of the old corporation; in both which inſtances it 
differs from the charter of James the Second. Then if the ſe- 
cond charter were good at the time it was granted, and if no 
legal courſe of proceedings appear to ouſt the grantees under 


that charter, nor any previous removal of the members whereby 


that corporation ceaſed to act, it was not. competent to the 
crown to re- grant the {lame franchiſes again to another body, 


who had been legally diſpoſſeſſed of them, which he had before 


granted. The judgment wbich had been given in this court was 
a ſecurity, to the new grantees of the crown, which the king. of 


his own authority; could not then reverſe, .and which the court 
| Adee en no 1 do nen * old-corporation 
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had failed to come in within the courſe of the next Term. It 
ſtill remains of record againſt them. The king was precluded 
by his intermediate act from reſtoring the old corporation. A 
pardon can never have a retroſpective view with regard to third 
parties. If the king grant lands, forfeited to him upon a con- 
viction of treaſon, to a third perſon, he cannot afterwards by his 
grant deveſt the property in favour of the original owner. In 
ſuch caſes the king can only pardon the effects of the judgment 
not already executed. In 2 Hawk. P. C. 392. it is ſaid, the 
king cannot by his pardon bar any intereſt before veſted in the 
ſubject. Nor can he grant the ſame thing in poſſeſſion to one, 
which he or his progenitors have granted to another. 1 Rep. 
45.'5t. Jenk. 126. In 3 I. 236. Lord Coke recogniſes the 
old and conſtant rule of law, nan poterit rex gratiam facere cum 
injurid et damno aliorum, quod enim alienum et dare non poteſt per 
ſuam gratiam. And under the head of Reſtitutions, in the ſame 
book, page 240. he gives the reaſon wherefore the king may by 
his charter pardon the execution, and reſtore the party or his 
heirs to lands forfeited by attainder, and remaining in the crown, 
for that no perſon hath thereby any prejudice ; but he cannot 
reſtore blood without an act of parliament, becauſe it would be 
a prejudice. So 2 Mod. 52. Bro. Abr. Charter Pardon, 44. 
Skin. 676. The grant being made to the old body can make 
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no difference. He could no more grant to them than to any - 


others what he had before beſtowed. Beſides, by the charters 
of Hen. 7. and Elis. the mayor was to be elected annually ; now 
the perſon who held the office of mayor at the time of the 
judgment muſt have been funtfus officio long before the charter 
of reſtoration ; and then that grant was made to a body without 
a bead, and therefore void; for which Co. Lit. 264. 4. is in 
point. Therefore, if the liberties of a corporation are ſeized, 
and they do not appear and replevy them before the mayoralty is 
expired, the re- grant is void for want of a head to whom the li- 
berties can be reſtored. During the time the old corporation 
wre ſo ſuſpended there was not even an election de facto; and 
ee Shes: doctrine N in its fulleſt extent. 
6 Gur. adv. uult. 
| a J. —now delivered the opinion of the court, 
After ſtating the pleadings as above—he ſaid, on theſe plead- 


409 three queſtions naturally ariſe. Firſt, whether king Charler 
n thedimevl, granting the charter mentioned in the 
| JF plea, 
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ales, had the power of creating a new corporation in the city of 
Cheſter. Secondly, whether the charter itſelf be a good one; 
and, if it be, what is the effect of the amotion of all the members. 
Thirdly, what was the effect of the charter of reſtitution by king | 
Janes the Second. The firſt of theſe queſtions muſt depend on 
the effect of the judgment guouſque given in Hilary Term 1683, 
which judgment clearly remained in force in February, 37 Car. 
2., 1684-5, when the charter was granted under which the 
defendant claims. That the judgment of ſeizure was legal at 
the time it was given is clear from the authorities in all the 
books. It was founded on the default of the corporation who 
then had not, nor did at any time afterwards appear to the in- 
formation. A year elapſed before the crown did any act in con- 
ſequence of the judgment of ſcizure, and then the crown grant- 
ed a new Charter. The queſtion then is, whether, without a 
previous final judgment, the king had a power of granting this 
charter. One thing ſeems clearly eſtabliſhed in the caſe in the 
year book, 15 Ed. 4. namely, that when the proceeding was in 
the court of eyre, if the party did not come in during the eyre, 
the franchiſe was forfeited for ever; and though the judges dif- 
fered in opinion as to the practice in the king's bench, none of 
them denied that the law was ſuch in the court in eyre. This 
then clearly eſtabliſhes this poſition, that a final judgment of 
ſeizure as forfeited is not effentially neceſſary to create the for fei- 
ture; for if it were, ſuch judgment could never have been 
given in the court in eyre, for the corporation had a right to ap- 
pear at any time during the eyre, to the very laſt inſtant; and 
after the iter was determined, the power of the [juſtices in eyre 
was at an end, and they never could enter a final judgment. If 


then a final judgment be not of the eſſence of the forfeiture, 


why ſhould ſuch final judgment be eſſentially neceſſary in the 
court of king's bench. The cauſe of forfeiture is the contuma- 
cy of the corporation in not appearing at the time prefixed to 
them for that purpoſe; and that contumacy equally exiſts when 
the proceedings are in the king's: bench, if the corporation 
do not come in, and appear in due time. The jaſtices i in eyre, 
after the eyre determined, ſhall ſend their records in bank, 

which is banco regis, and the ſame execution; and the ſame form 


of execution, as before the juſtices in !eyre, ſhall be purſued as 
' before the juſtices in bank. Be. Abr. tit. Judges, pl. B. 
The enn filed 2 . Robert Sawyer called upon the 
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mayor and citizens to ſhew by what authority they claimed to 1788. 
be a corporation. Non conſtat by that information that there 
was any corporation in Chefer. either by charter or preſcription. 8 
' The information imports the contrary, for it charges them Ayr. 
with having, uſurped the name, privileges, and authority, of a 
corporation without any legal right. If any charter or preſcrip- 
tion exiſted, it was incumbent on the defendants to have appeared 
and ſhewn it; and by not doing ſo they admitted that there was 
neither charter nor preſcription to warrant ſuch uſurpation. All 
( franchiſes may be loſt by non-uſer or neglect; and the ſtrongeſt 
Caſe of non-uſer or negle is that which appears on record, 
when the parties are called upon in a court of juſtice to ſlate their 
right, and they neglect or refuſe to do it. In the year book 
15 Ed. 4. it is {aid that if a perſon outlawed obtain his charter 
of pardon, and ſue a ſcrre faczas againſt the plaintiff, who, being 
ſummoned, does not appear, the charter of pardon ſhall be allow- 
ed for ever, and it ſhall not be allowed /a/vo jure petentis; for 
by common intendment, when he is ſummoned and will not 
come, he will not purſue his writ. Again it is ſaid that letters 
patent ſhall be avoided by reaſon of the party's neglect, and if he 
ſurceaſe his time, it is reaſon that he ſhall loſe his franchiſe, 
| and the judgment thall be that the franchiſe ſhall be ſeized, &c. 
and this ſhall enure by way of extinguiſhment, So in the pre- 
ſent caſe, the corporation, having ſurceaſed their time, ſhall loſe 
their franchiſes for ever. But it is ſaid, that in many of the 
c aſes cited, a final judgment was entered in the, term after the 
Judgment quouſque was given, and that theſe inſtances prove 
the neceſſity of ſuch judgment. To this. it may be anſwered, 
that there is no formal adjudication that ſuch Judgment i is neceſ- 
ſary; but, as there had been ſome contrariety of opinions, it might 
be done ex abundanti cauteld, or to ſhe the election of the crown 
io take advantage of the forfeiture. But that does not prove 
the abſolute neceſſity of it, and there is no reaſon why it ſhould 
PE abſolutely neceſſary in the king's bench, when it clearly was 
not ſo in the courts in eyre. The authority of Lord Coke, 
2 Inſt. 282. ſeems ſtrong to this point. Lord Coke there ſays, 
if before the Juſtices in eyte the party came not, the franchiſes 
"ſhould be ſeized into the king's hand nomine d: Hrickionis, which 
the party in the ſame eyte might replevy ; but if he did not re- 
Flery them while the ſame eyre ſat in the county, the franchiſes 
were Iſt and forfeited” for ever. Therefore if the party now 
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, Upon the wenire alia come not whilſt the eyre fit in that county, 
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the franchiſes ate loſt for ever ; and ſo it is in the king's bench, 
if the party eme hot in upon the vbenire fucias duting that term 
and replevy his franchiſes, they are loſt for ever. There have 
been ſome dobbts whether they might not come in during the 
next term, though the authority of Lord Cole is to the contrary ; 
but that is not material to be conſidered in the preſent cafe, be- 
cauſe they never did apvear previous to the granting of the charter, 
which was a year after. .If then the parties could not come in 
but during the term in which the venire was returnable, or at 
all events in the next term, unleſs by grace and favour of the 
crown, the only poſſible uſe of a final judgment muſt be to 
ſhew the crown's election to take advantage of the forfeiture ; ; 
and if that is the caſe any other matter of record, ſhewing that 
election, may equally Anſwer the purpoſe. The granting of a 
new charter therefore, inconſiſtent with the former, will amount 
to a declaration on record, that the crown elects to take advan- 
tage of the forfeiture, and that is all that can be neceſſary 
where the corporation had no means of ever redeeming the for- 
feiture. It would be endleſs to go through all the caſes which 
have been cited at the bar, in which there is a great deal of con- 
fuſion and contradiction; and therefore, though we have con- 
ſidered them, we think it better to ſtate the authorities on which 
we rely, and which ſeem to us to have the ſtrongeſt reaſon on 
their fide. 

This then being our opinion on the firſt point, the next 
queſtion is, Whether there is any defect in the charter itſelf 
which is ſufficient to vitiate it. The objeQion which has beeh 


taken to it is, that the power of ion reſerved in it, as it ex- 


tends to the amotion of the whole body, i is repugnant to the chat- 
ter, und therefore makes the whole void. But we are of opinion 
that on the ſound conſtruction of the charter taken altogether no 
ſuch repugnancy will occur; for that charter having i in one part 
provided, that on every amotion the corporation ſhall proceed 


to a new election according to the mode Preſcribed, the. power 
of amotion reſerved mult be underſtood ſub modo, namely, ſo as 
not to deſtroy che whole body at once, and thus make it impoſſible 


to elect Cites; And tung that to be the conſtrud ion, the ſub- 
ſequent amotion'sf all the members at once was arbitrary, illegal, 
and void. i | 
The third and n e then vill be, ia is the effekt 
'of the ſubſequent charter of reſtoration by king James the 


Second and as to that we are of opinion that ic was a void 
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charter, and of no effect. For though it is competent to the 
crown to pardon. a forfeiture, - and to grant reſtitution, that can 
only be done where things remain in fatu quo, but not ſo as 
to affect legal rights properly veſted in third perſons, which is 
the caſe; here; for Charles the Second whilſt the forfeiture 
. exiſted had incorporated a new body of men in the town, and 
inveſted them with new rights; which, being done, it would 
not have been in the power of Charles the Second, and of courſe 
it was not in the power of his ſucceſſors, to defeat an intereſt 
once legally veſted in ſuch new corporation; and there cannot 
exiſt in the ſame place two independant corporations with gene- 
ral powers of government: and therefore we think that ſuch 
charter” of reſtoration was abſolutely void and of no effect. 


Therefore on the whole there muſt be judgment for the de- 
fendant. 
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EBT. on a bail bond. The declaration ſtated that on the 
| \ 5th July 1786 the plaintiff ſued out a p/urtes capias, di- 
rected to the ſheriff of Monmouthſhire, commanding him to take 
the defendant if he ſhould be found in his bailiwick, ſo that he 
might have his body before our lord the king at Weſtminſter, on 
Monday next after the morrow of All Souls the fixth of November 
to anſwet Ce. That the ſheriff arreſted the defendant on the 
4th November 1786, and detained him by virtue of the ar- 
reſt; and that, the defendant being ſo arreſted, the ſheriff took 
bail for his appearance; and the defendant and one Ball on the 
4th of November became bound to the ſheriff in 20 J. con- 
ditioned for the appearance of the defendant on the Morrow of 
All. Souls [the third of November]; that the defendant did not 
appear at the time therein mentioned, whereby the bond be: 
came forfeited, and the ſheriff aſſigned the bond to the plaintiff 
in the uſual manner. Plea non eff factum. On the trial the 
Plaintiff obtained a verdict. And a rule having been made to 
ſhew. cauſe why the judgment ſhould not be arreſted, on the 
ground that the bond was void under 23 Hen. 6. c. g. becauſe 


it appeared on the face of it to have been taken after the return 
of; the writ as ſtated in the condition; 
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Monday, 
May 26th. 


The ſtatute 
23 H. 6. c. 9. 
relating to 


bail bonds is 


a public act, 
therefore the 
court will 
take notice 
of it though 
it is not 
pleaded. 
And if it ap- 
pear in a de- 
claration, by 
the aſſignee 


of the ſheriff, 


on ſuch bond, 
that the bond 
is void by the 
proviſions of 


that ſtatute, 


the court 

on motion 
will arreſt the 
judgment, af 
ter verdict 
againſt the 
defendant, 
upon a plea 
of non eft face 


lum. 
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fin 96. And on another occaſion (4) Twy/den J. gave a contrary 
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Laue now ſnewed eauſe; and contended; firſt; that the ſtatute 
23 Hen. 6. e. 9. ruſt always have beeti pleaded; and fecondiy, 
that it was cqually neceffary ſince the ſtatute 4 Ahn. 5. 16. f. 20. 
as before. As to the firſt: it is not nereſſary to maintain that 
the 23 Hen. 6. c. 9. may not be deemed a publie act, but 


it ought to have been pleaded. The only caſes which favour 


a contrary doctrine are Bentley v. Hore (a), Ohy v. Sell (3), and 
Mills v. Bond (c). In the firſt of thoſe the queſtion was whe-' 
ther the ſufficiency of the bail was traverſable ; the court held 
that it was not, and: gave judgment for the defendant. - And the 
only part of that cafe, which favours the opinion that it need not 
be pleaded, is a dictum of Tuyſden, J. Who ſaid That it was 
*« held by Rolle and Glynn when they were chief juſtices, that 
e the ſtatute 23 Hen. 6. was a general law, of which the king's 
„ courts will take notice without pleading it.” But this is 
not mentioned in the report of the ſame caſe in Sider- 


opinion; and ſaid “ that the ſtatute 23 H. 6. had lately been 
« held to be a private ſtatute, of which the court could not take 
* notice unleſs it were pleaded.” In Oy v. Sell, Hale Ch. ]. 
held, firſt, that the ſtatute 23 Hen. 6. was a general law, of 
which the court muſt take notice without pleading; and ſecondly, 
if it were not, that that obligation was void by the common 
law. But that was adjourned; and no judgment appears to have 
been afterwards given upon it. And even if any judgment had 


been given, it would not have determined this queſtion, becauſe 


the obligation in that caſe. was void at common law. The caſe 
in Strange was determined on the graund of the-proceſs being 
void ; and therefore it. is not applicable to this caſe, where no 
objection can be taken to the proveſs. Thoſe are the only caſes 
which tend to eſtabliſh the point that the ſtatute 23 H. 6. need 


not be pleaded ; for the queſtion only aroſe collaterally in Boyce 
v. Whittaker,” Dougl, 93; and even there what was ſaid by Da- 


venport at the bar, that the ſtatute had always been ſet out, was 
not denied by the court. But on the contrary there are many 
authorities which deeide that it muſt be pleaded. Bro. tit. Office 


4rl-Court, ph 27. Then ad. relates asiy 10 been, and is not 


general, but particular is a generality. It is faid in Holland's 


4% 1 Lv. 86. 1 84%. 96 (#) L. eg. | (4) Str, 3994 (0 4 bend 135. 
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caſe (a) that! ice is a general word or genus, Heriſf is a ſpecial 
word or ſpecies ; and ſheriff of Norfolk is individuum: and 
the: ſtatute 23 Hen. 6. c. 9., which extends only to ſheriffs, is 
but a particular and ſpecial, act, as it is held Dyer 119. a. 
In Nortoz v. Simm (6) which was an action brought by the 
high-cheriff on a bond given to him by the under- ſheriff, the 
cafe was determined not to be within the 23 H. 6. for three 
reaſons, one of which was, ** becauſe the ſtatute was not plead- 
ed, being a ſpecial law.” In Humberton v. Howgill (c), The 
court ſaid you cannot plead nor eff factum generally to the 
_ ſtatute of ſheriffs.” So in. Mbelpdaleè s cafe (d), they ſaid If a 
bond be made to the ſheriff againſt the ſtatute of 23 H. 6. c. . 
the obligor ought to plead the ſpecial matter, and not to plead 
non eft factum; and therewith agrees 7 E. 4, 5. 6. 7 E. 6.“ 
So alſo in Hob. 166. A ſheriff's bond againſt the 23 H. 6. is 
utterly void; and yet you cannot plead ror eff factum to it, 
but you muſt plead the ſpecial caſe. 1 Mod. 58. and 2 Saund. 
154. ate to the ſame effect. In the caſe of Dive v. Manningham, 
Montague, Ch. J. (e) faid © As to the exception that the act 
[23 Hen. 6. c. 9. ] is a particular act, and ought to be recited at 
large, I agree that he ought to recite the act; for the act is particu- 
lar in a generality, that is, it is univerſal to all ſheriffs and officers 
contained therein, and inaſmuch as it is not general to all the 
king's ſubjects, but only to all the ſaid officers, it is well called 
an act particular in a generality, And therefore in 13 Ed. 4. it 
was held that at act of parliament, by which all corporations and 
licences granted by king Henry the Sixth ſhould be void, ought to 
be pleaded, and the court is not bound to take notice of it, no 
more than of a particular a& touching a particular perſon ; and 
ſo in our caſe the act ought to be pleaded.” The caſe of Grabam 
v. Crawſhaw , peculiarly applies to the preſent; that was debt 
on a ſheriff's bond, conditioned to appear on Monday next after 
eight days of the purification ; the defendant pleaded that 
Hilary term finiſhed on Sunday next after the Octave of the 
Purification, that no court was held at Weſtminſter on Monday 
next after the Octave of the Purification, ſo that he could not 
appear according to the condition of the bond: the plaintiff 
demurred and had judgment, for the condition being impoſſi- 
5 (a). 4,Co. 76. a.b. ig Vin, Abr. 498. (d) 5 Co. 119. a. 


C. 9. | (e) Plowd. 64, 5. 
00) Heb. 12; 13, Vz Lev. 76. 
| (e) Hob. 72. 
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ble, the obligation is fingle according to Co. Lit. 206. 4. And 
that caſe proceeds to ſay, *© note, the defendant did not plead the 
23 Hen. 6. for if he had pleaded the obligation to be without 
condition, or condition impoſſible; which is all one, it had been 
void by the ſtatute.” Now in the preſent caſe the bond was 
given on the 4th November conditioned to appear on the Mor- 
row of All Souls (the 3d November); then according to the laſt 
caſe as the condition was impoſſible, it became a fingle obliga- 
tion. All theſe caſes clearly eſtabliſh this point at leaſt that 
the court cannot take notice of the 23 Hen. 6. unleſs it be 
pleaded. © Secondly,” The ſtatute 4 Ann. c. 16. J 20. has not 


made the 23 Hen. 6. a public act, nor taken away the neceſſity 


of pleading it. The ſtatute enables the ſheriff to aſſign the bail 
bond or other ſecurity, taken from the bail, and dire&ts that the 
court ſhall give ſuch relief upon ſuch bail-bond, or other ſecurity, 
as is agreeable to juſtice and reaſon. It appears therefore from 
the terms of this ſtatute that the legiſlature looked to other ſe- 
curity than the bond directed to be taken by the 2, H. 6. 80 
that a ſingle obligation may be taken for the defendant's appear- 
ance, according to the recognition of this ſtatute. In the pre- 
ſent caſe therefore as the condition is impoſſible, it may be re- 
jected, and the bond which was thus taken without condition, 
having become fotfeited, may be enforced, as that otber ſecurity 
which is allowed by the ſtatute of Ann. Two caſes have ariſen 
ſince that ſtatute, which ſhew that the 23 Hen. 6. c g. muſt - 
ſtill be pleaded ; in the former of them, Fort. 365. it was actually 
pleaded; and in the other, Fort. 366. it was objected that the 
bail-bond being more than the ſum in the writ makes the bond 
void: but the court held if it were void, the ſtatute ought to 
be pleaded. ARA ST 609 

Morgan in ſupport of the rule. It is to be obſerved that this 
action is not brought by the ſheriff, but by his aſſignee, who is 
ſuch by virtue of a public law, 4 Ann. c. 6. which alone is 
ſufficient to do away the objection that the ſtatute of 23 H. 6. 
ought to have been pleaded; ' For it appears on the face of the 
plaintiff's own declaration that this bond was aſſigned to him 


by the ſheriff; and it could only have been taken by the ſheriff 


under the ſtatute of Hen. th; for till then a ſheriff had no 
right to take ſuch a bond for the appearance of the party. 10 
Rep. 100. That ſtatute gives the ſheriff authority to take a 


bond from a priſoner in a certain form; if taken in any other 


than 
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than the exact form preſcribed, it is void. Now here it is plain that 


the condition of the bond is impoſſible, for it is to appeat on a 
day paſſed ; and the ſheriff could not by the ſtatute take a bond 
for an appearance before the day on which the bond was given. 
The principal caſes which have been mentioned as tending to 
ſhew that this ſtatute ought to be pleaded are before the ſtatute 
of Anne, when the action muſt have been brought by the ſheriff 
himſelf, and then it did not appear on the face of the de- 
claration that the bond was given under that ſtatute ; ſo that it 
' was. incumbent on the party either to plead: the ſpecial matter, 
or to crave. oyer of the condition, and demur. If it could 
have appeared on the face of the deelatation tht the bond 
was given under that ſtatute, and that the condition was not 
ſuch as is required by it, there is no doubt but that the 
defendant might have demutred. But there are many autho- 
tities, before the ſtatute of Ane, tö (hew that tlie ſtatute 
of Hen. 6th. is a public law of which the court are bound to 
take notice. In Bentley v. Hore (a), Tuyſuen, J. ſaid that it 


had been held by Rolls and Chnn, when they wete chief juſtices, 


that the ſtatute 23 H. 6. was a general law, of which the king's 
courts ought to take notice without pleading it. The fame was 
held by Hale, Ch. J. in the cafe of Okyrv, Sell (6). And accord- 
ing to the caſe of Graham v. Crauſbaw (c), if it appear on the 
face of the record that the bond was a ſheriff's bond, and it is 
either without condition or condition impoſſible, Which is all 
ane, it is void by the ſtatute. And in Boyce and Whittaker (d), 
it is clear that Lord Mangſield conſidered it as a public act. But 


if there had been any doubt before the ſtatute of Anne muſt 


have done it away. And that was exprefely held in Saxly v. 
Kirkus, H. 25 G. 2. Which is mentioned in Butler's Ny Pri 


224 ; where it is ſaid that, though it be regularly trüe that a 


private law ſhall not be taken notice of unileſs it be ſhe, yet 
u will be otherwiſe in caſe ſuch private law be recognized by a 


public one. Ex. gr. the 23 H. 6. c. 9. relative to ſheriff's 


bonds is a private law, yet the 4 Ann. c., 16. J. 20. having en- 
ahled the ſhetiff to aflign ſuch bond, the court mult take no- 
ure of the 4% that enables Him to take ſuch bond. Theſe are 
not like the caſes of uſurious and gaming ſecurities, for there it 
eee ee the geclergtiog this -thex arp 
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3 and therefore it is neceſſary to avoid them by pleading : 
but here it appears expreſsly upon the- plaintiff's own ſhewing 

that the condition of the bond is repugnant and void; ſo that 
the aſſiſtance of the ſtatute of Anne, if there had been any doubt, 
is not wanting upon this occaſion. The bond is void 46 initio; it 
need not be avoided: by any matter debors; it appears to be void 
on the record. In the caſe of Milli and Bond, which is reported 
in Strange (a) and Forteſcue (O), it appeared by the declaration 
in an action of debt on a bail bond that the original proceſs was 
returnable at a day out of term; for the term ended on the Fri: 
day, and the condition was to appear on the Saturday ; the de- 
fendant pleaded nil debet, to which the plaintiff demurted; and 
it was objected that the ſtatute of H. 6. ought to have been 
pleaded: but the court held it not neceſſary, fot the proceſs jit- 
ſelf was void; and the plaintiff had no cauſe :of action on his 
own ſhewing. Now here the writ is alleged in the declaration 
to be returnable on the morrow of All Souls, which is a good re- 


turn; but the condition 1s to appear on an impoſſible day, which 
is bad, according to the caſe of Grabam v. Crawſhaw (c). If 


ſo, the plea of non eff fuctum was the proper one. This is a 
matter of ſubſtance, and not of form, and therefore cannot be 
amended. The condition is part of the ſubſtance. 10 Rep. 100. 
37 H. 6. 1. If a venire facias iſſue returnable the day before 
the teſte, that i is not amendable after verdict. 1 Rol. Abr. 200. 
J. 41, 44. 80 a falſe date, or a miſpriſion in it, ſhall ,not 
be amended. 1 Lev. 2. Lord Pembroke. 1 n Jaerte 
1 Salk. £2... ges 
ASHHURST, 4 all the * on this. ſubject were on one 
ſide, however apparently contrary to reaſon they might be, the 


court would be bound by them: but if there be ſeveral caſes 
which are not reconcileable with reaſon on one ſide, and one 


ſenſible caſe to the contrary, we ought to decide according to the 
latter. Now there can be no doubt on the reaſon of the thing 
but that the ſtatute 23 . Hen. 6 , is a general law; for though it 
is ſaid to relate to officers of a certain deſcription, yet all the 
king's ſubje&s are included in it, for it gives to all of them a 
liberty of being bailed. And the caſe in Strange corroborating the 
opinion that this i is a general law, we might determine it to be 
ſuch” indep endent of the ſtatute of Anne: but whatever doubt 
there Night have been before the paſting of 'that ſs it is 


e, le 363.” = (1) 4/ Low. 74" 
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now removed by ow _ which "bnqucſtionably makes na ge- 
denn lar. | 

-BuLLBR, Jt is aſtoniſhing that a doubt could ever have 
ariſen whether the ſtatute 23 Hen. 6. c. 9. was a general law or 
not: for it alludes to all arreſts ;- and every perſon who may be 
arceſted is within the proviſions of it. Even if the ſtatute of Anne 
had never paſſed, I ſhould have had no difficulty in adopting the 
opinions of Lords Ch. J. Ralle, Glynn, and Hale, that this is a 
general law. Twiſden, J. indeed decided otherwiſe, in the caſe 
cited at the bar; but it is clear from the language which he uſed 
on that occaſion that he decided contrary to his own opinion. 
For he ſaid (a) it had been ſettled ſome time before that the ſta- 
tute was only a private ſtatute, of which the court could not 
take notice, unleſs it were pleaded ; but if it were open to diſ- 
cuſſion, he thought that it ought to be ruled otherwiſe. It does 
not appear what caſe was determined between the two caſes re- 
ported i in 1 Lev. 86. and in 2 Saunders; but it muſt have paſſed . 
without notice ; yet whatever that caſe might have been, as 
there were the opinions of three Chief Juſtices, all eminent 
| lawyers, the other way, I ſhould have held myſelf juſtified in 
agreeing with thoſe Judges that this was a general law, it being 
agreeable to reaſon, notwithſtanding an intervening caſe which 
was againſt it. But the point is not now open to conſideration ; 
for whatever might have been the law before the ſtatute of 
Anne, the caſe of Saxby v. Kirkus (b) removes all doubt: the 
court there ſaid, though the 23 Hen. 6. c. 9. was a private 
law, yet the ſtatute 4 and 5 Aune having enabled the ſheriff to 
aſſign ſuch bond, the court muſt take notice of the law that 
enables him to take ſuch bond. If then we are bound to take 
notice of this ſtatute, there can be no doubt in this caſe; for as 
to the manner of pleading, it is properly ſaid in Hobart that the 
ſpecial matter muſt appear by ſome means or other upon the re- 
cord; and if it be ſhewn''on the declaration, it need not be 
pleaded. 80 if it appear on craving oyer of the bond, the 55 
fendant may demut without pleading the ſpe cial . 
chort, it is ſufficient if it appear upon any 670 of the record. 
Then it has been ſaid that the condition may be rejected, and 
that the bond may be good as a ſingle bill; but a ſingle bill 
would not anſwer.the purpoſe ; the bond is directed by the ſta- 
tute to be conditioned for the appearance of the defendant at the 


| (a) 2 Saund.\I55. - (6) Bull, N. P. 224. 
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return of the writ: now here jt is impoſſible. that atiy appearance 
according to the condition of the bond could anſwer the purppſes 
If the party had appeared on the mortow of A]. 
Saule, it would not have heen a ſubſtantial eempliance wich 
the condition for there is a. difference between proceedings 
by bill and thoſe by origidal; in the former, the judgment 
relates to the ſirſt day of term only, of which day the appearance 
ought to be; but in the latter, it relates to the retutn of che 
term, and therefore the appearance OP be as of that day. 

Akan. , hay the ſame opinion. ö 
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on the 2d of January 
er the recovery of the Judgment 
againſt O! Bryen, and before the ſuing forth of the Hirt facias, 
to wit, on the 28th of November 1787. the plaintiff ſyed_ out 3 

ca. fa. againſt O. Ben, to which the ſheriff. returned. non eft in- 
ventuc; and that at the return of the £4, /4- to wit, on the 23d 
ca. ſa. 1 * of Fanuary I 788, O'Bryen was living, yo this be 1s ready to ve- 


5 concluded to the country. Joindet in demurrer. 


"The Court (a), being HE of opinion that this point h had 


a E "tewoad. v. Hopplewell (4), and 
. e for.the plaintißt,. with= 
out hearing: any. argument. And Buller, J. faid, Lhe ga. ſa. inthe 


replication 3 is new matter; and, by the rules of pleadipg,. when- 


ever new matter is ingraduced, the other. party. muſt r. 
portunity 7 bf anſyering i 
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THIS was 2 fries Fatiat upon a recogtizance againſt the 
deſendants as bail of or BH. Plea, that before the 
iNuing of the ſeire facias, and before il the teturn of ary. ca. . 
againſt the principal, he died, to wit, 
Replication, that aft: 
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YOU N GE ORD Pry his 4 Sraities, children of 
"Thomas Gifford, lately deceaſed, were removed from South 
Petherton to Lopen, both in the county of Somerſet. On appeal 
the Seſſions confirmed that order, ſubject to the opinion of this 


court on the following caſe. Samuel Daniel, the grandfather of 


Suſanna wife of Thomas Gifford, and great grandfather of the 
preſent paupers, being ſeiſed for the term of his own life of a 
copyhold eſtate at South Petberton, as recited in the bond an- 
nexed, which ſaid premiſes were ſubject by the cuſtom of the 
manor to a widow's free bench, married Mary Tucker, who pre- 
vious to the marriage entered into the ſaid bond. About five 
years afterwards Samue / Daniel died, leaving the ſaid Mary his 
widow, who gave up the poſſeſſion of the ſaid premiſes to Tho- 
mas Gifford and his wife Suſanna, who were at that time pa- 
riſhioners legally ſettled in the pariſh of Lopen, according to the 
ſtipulations contained in the ſaid bond, who continued therein 
until the time of their deaths. Thomas Gifford, who ſurvived 
Suſanna, and who died in the year 1784, by his will deviſed the 
ſaid premiſes to truſtees to be ſold for the payment of his debts, 
and to divide the ſurplus amongſt his children the preſent pau- 
pers. The'premiſes were afterwards ſold according to the di- 
rections and for the purpoſes mentioned in the will. Mary 
Daniel is (till living and a widow. The bond, referred to in the 
caſe, was given by Mary Tucker to Thomas Gifford in 1001, in 
the year. 1768. The condition recited that Samuel Daniel was 
ſeiſed of and intereſted in the premiſes in queſtion for his life, 
according to the cuſtom of the manor ; it recited the intended 
marriage between Semuel Daniel and Mary Tucker ; and that 


Mary Tucker, in caſe the marriage took effect, and the happened 


to ſurvive Samuel Daniel (he dying ſeiſed of the premiſes) would 
be entitled to her free bench; and that Mary Tucker had 
agreed, in caſe the ſhould become entitled, that ſbe would permit 


and Juffer Thomas Gifford and Suſanna his wife (grand- -daughter 
of Samuel Daniel their executors, &c. to hold and enjoy, and 


for their own benefit to receive and take, the rents, ifſues, and 
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Where a wo- 
man on her 
marriage 
with a - 
holder of 
manor, where 
the widows 
of huſbands 
dying ſeiſed 
are entitled 
to their free 
bench, gave 
a bond that 
the ſon of her 
intended huſ- 
band by a 
former wife 
ſhould have 
poſſeſſion of 
part of the 
copyhold 
eſtate after 
the death of 
her huſband, 
on condition 
of his repair- 
ing the part 
of the houſe 
reſerved for 
her, and after 
the death of 
the huſband 
the widow 
delivered up 
the poſſeſſion 
to the fon 
according to 
the bond, he 
gained a ſet- 
tlement by 
reſidence on 
it for 40 
days. 


profits of all the ſaid copyhold premiſes (except the welt end of 


— dwelling-houſe, confiſting of two ground rooms and one 
"PE: | chamber 
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Thee over the ſame, which Mary Tucker reſerved to her own 


uſe, and alſo except 42 gallons of cyder to be made at the ex- 
pence of Thamas Gifford and Suſunna his wife yearly of the fruit 
growing in the orchard, and in caſe of failure of apples ſufficient 


for that purpoſe in any one year, then except one full hogthead 
of cyder in the ſucceeding year for the uſe and benefit of Mary 
Tucker, as long as ſhe remained a widow) provided that the ſaid 


Thomas Gifford and Suſanne his wife, their executors; &c. did 
and ſhould-from time to time, when and as often as occaſion 
ſhould require, repair the roof of the weſt end of the dwelling- 
houſe, and keep the ſame end habitable by the ſaid Mary Tucker, 
and alſo within one month next after the death of her ſaid in- 
tended huſband furniſh her with a bedſtead, one table, and an 


iron pot 3 and that the ſaid Mary Tucker had alſo agreed, that, 


in caſe ſhe ſhould marry again, whereby the ſaid Thomas Grfford 
and Suſenna his wife would be deprived. of the. premiſes and of 
all intereſt therein, ſhe the ſaid Mary. Tucker would pay unto 


Thomas Gifford, his executors, &c. the ſum of 60 J. within one 


month next after ſuch ſecond marriage. And the bond was con- 
ditioned for the performance of theſe articles. = 
A rule having been obtained to ſhew cauſe vg the order of 
ſeſlions ſhould not be quaſhed ; | 
Lens now ſhewed cauſe, and contended, that, whos the cir- 
cumſtances of this caſe, no intereſt in the premiſes paſſed to 


| Thomas Gifford; the only intereſt which he toak was under 


the bond, the penalty of which he would have been entitled 
to recover upon a breach of the condition. la the firſt place, 
Mary Tucker was not ſeiſed of the eſtate at the time the gave 
the bond: and ſecondly, ſhe had no conſideration for giving it. 


Firſt, not being ſeiſed of the eſtate at the time of executing the 


bond, ſhe could not convey it. In Yelverton v. Yelverton (a) 
the father covenanted, in conſideration of natural affection, to 


ſtand ſeiſed of all his lands which he had, and which he aftet- 


wards ſhould purchaſe, to the uſe of himſelf for life, and after- 


wards to his youngeſt ſon and his heirs ;. afterwards he pur- 


chaſed land and died; and the queſtion. was, whether the 
_ youngeſt fon ſhould take under this covenant: and the court 
+. Held that it was not ſufficient to veſt any uſe in him of che land ; 


105 for a man cannot by a covenant raiſe an, uſe out of 14 which 
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Ie bach not. Therefore the bond in queſtion cannot be conſider- 
od to be a covenant, to ſtand ſeiſed to uſes. Sccondly, there 
Was no conſideration to the party to enter into it. A copſidera- 
tion of blood has indeed been held to be ſufficient : but 'between 
theſe parties there was no ſuch conſideration; for Suſanna 
Gifford, in whoſe favour the bond was made, was not her child, 
but that of her intended huſband by a former wife. And be- 
ſides ſhe thereby relinquiſhed an intereſt which ſhe would other- 
wiſe have been entitled to without any equivalent. The prin- 
cipal difficulty ſeems to be that, after the death of the grandfather, 
his widow, being then entitled to her free bench, permitted the 

father and mother of the paupers to enter into poſſeſſion : but it 
| cannot be contended from ſuch a permiſſion to reſide on the 
eſtate that they had any intereſt in it; no conveyance was ot 
could be made of it by the widow to them ; they were merely 
tenants at will. After the caſes of R. v. St. Michael in Bath 

(a), and R. v. Wivelingham (5), it cannot be contended, that an 
equitable intereſt in land is not ſufficient to give a ſettlement to 
the party reſiding upon it: but thoſe caſes apply only where the 
party, having the equitable intereſt, might by filing a bill in equi- 
ty obtain a legal title. But if it be doubtful whether the occu- 
pier would be entitled in equity to a conveyance of the legal title, 
that is a ſufficient reaſon why this court ſhould not in this col- 
lateral manner decide a queſtion of this nature. Now in the 
preſent caſe, ſufficient matter appears in the caſe to raiſe a doubt 
whether the party, in whoſe favour the bond was made, could 
have compelled a ſpecific performance 1 in a court of equity. It 
has been determined in many caſes in chancery, that the court 
will not compel a performance of an agreement to convey with- 
out any conſideration. Such were the caſes of O/zood v. Srrode 
(c), and Furſaker v. Robinſon (d). In the former caſt the party 
had no other remedy: but there would have been a ſtronger 
reaſon in the preſent caſe to induce a court of equity to refuſe 
any affiſtance, becauſe the party had another remedy ; he might 

Have ſued for the penalty of the bond. And ia the caſe of Bagg 
v..Fofter (e). the court of chancery refufed to convert the con- 
dition of a bond into an agteement and carry it into execution 
by decreeing a conveyance of the land. It is no anſver to the 
want of tits in the father and mother of the re to ar. 


(4) call. 110. | Þ (4) Prec. ia Ch, 475. 
066 Cala. 121. i He | 2 2 a (s)-v Gb, Cafe 188. 
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1788. that they might have maintained the poſſeſſion againſt an eject- 
ment brought by the widow, becauſe the plaintiff in ejectment 
The Kine muſt recover on the ſtrength of his own title; and perhaps the 
Te Iakbl. widow would have been precluded by her own deed; but that 
2 * does not give a better title to the paupers' father and mother, 

who muſt be conſidered in law -as mere tenants-at will. And 
their reſidence upon this eſtate, which is not ſtated to be worth 
104. per annum, gave them no ſettlement. | 

| Bearecroft, Franklyn, and Ford, contra, were ſtopped by the | 
court. 

BuLLER, J.—The firſt queſtion is, whether this is a Ales 
tary bond: as to which, it is ſufficient to ſay, that it was made 
in conſideration of marriage. Therefore it was not a voluntary 
bond; and it will bind all parties concerned in it. The perſon 
whom the obligor married was ſeiſed of this eſtate, and might 
have diſpoſed of it in. his lifetime as he pleaſed.” The bond was 
executed by the widow in conſideration of marriage; ſhe has 
reſerved to herſelf a benefit by it; for the part of the houſe in 
which ſhe was to reſide, was fo be kept in repair for her; the 
father and mother of the paupers were to provide her with fur- 
niturez and they were to make a certain. quantity of cyder for 
her annually ; therefore ſhe muſt be bound by it. The next 
point to be conſidered is, whether in this caſe a court of equity 
would have decreed a ſpecific performance; and if not, what 
effect this inſtrument would have had. It is very. much in the 
diſcretion of a court of equity, whether they will compel a ſpe- 
cific performance or not: if the contract be unreaſonable or un- 
equal, they will not aſſiſt the party ſeeking relief, but cauſe him 
to purſue his remedy at law. But this is an inſtrument 
obligatory at law; and therefore it is unneceflary to conſider 
whether a court of equity would or would not have decreed a 
ſpecific performance of the contract; though I ſee no reaſon 
why they would not have ordered it to be carried into execution. 
It is material too to conſider that in this caſe the huſband might 
have defeated the widow's claim, if he had choſen : for if he did 
not die ſeiſed, ſhe would not have been entitled to her free bench. 
Then we muſt take it that he held the eſtate till his death on 
the faith that the widow would afterwards deliver up the poſſeſ- 

ſion to the father and mother of the paupers. Therefore under 
| theſe circumſtances. the parties to' be benefited by the bond 

| | would be entitled to a lerne * of the contrade. 
i | : | TN . - But 
| "1-28 1207 | | * 
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IN THE HWENTY-EIGHTH YEAR - OE GEORGE II: 

But there is, another. circumſtance in the caſe ſill more deciſive ; 

the. widow. herſelf, was fo ſatisfied that ſhe was bound by 1 1 
bond, that on the death of her huſband ſhe actually delivered up 
the poſſeſſion according to her contract: and from that time 
till the year 1768 the paupers' father continued in poſſeſſion 
under the idea that he was entitled under the bond. This man 
then ſo in poſſeſſion had a good title. againſt all the world but 
the widow ; nay the widow herſelf was ſo far bound by the 
bond, that ſhe could not have recovered in ejectment. So that 
he had not only an equitable title; but he had alſo the poſ- 
ſeſſion; and no perſon could have recovered the eſtate from him. 


UNO, J. declared himſelf of the ſame opinion. 
Rule abſolute, 


The Kine again THowAas Mason. 


HE jurors for our ſovereign lord the king pon their 


oath preſent that Thomas Maſon, late of, &c. being an 
evil difpoſed perſon, and not minding to gain his livelihood by 
truth and honeſt labour, but going about daily contriving 


to defraud the honeſt ſubjects of our lord the king of their honeſt 


monies, goods, wares, and merchandizes, for ſupporting his 
profligate way of life, on the 13th day of June in the 27th 
year, &c. with force and arms, at the pariſh aforeſaid, in the 
county aforeſaid ' unlawfully, knowingly, and deſignedly, did 


obtain from one Robert Scofield, divers ſums of money, that is to 


will reverſe 


ſay, the ſum of two guineat, of the value of two pounds and two 
ſhillings of lawful money of Great Britain, of the proper monies 


of the ſaid Robert Scofield by falſe pretences, with an intent then 


and there to cheat and defraud the ſaid Robert Scofield of the 


ſame: And the jurors, &c. do further preſent that the ſaid 


Thomas Maſon, on the 2 iſt day of July, in the 27th year, &c. with 


force and arms, at, &c. unlawfully, knowingly, and defignedly, 
did obtain from the {aid Robert Scofield the ſum of four pounds 


| fourteen ſhillings and fix-pence of lawful money of Great Bri- 
tain, of the proper monies of the ſuid Robert Scofield, with in- 


tent then and there to defraud the ſaid Robert Scofield of the 

ſame ; to the 

evil example of all others in the Hke caſe offending ; againſt the 

peace of our faid lord the Kibg, his crown and dignity ; and 

end the form of the ſtatute in ſuch caſe made and provided. 
7 K 


reat damage of the ſaid Robert Scofield ; to the | 


The 
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1 
Thi Inkabi- 


. ..1 rants of 


Lorzx. 


Saturday, 
Tune iſt. 


An indict- 
ment charg- 
ing the de- 


fendant with 


obtaining 
money by - 
faije pretences 
is infa Rai 
ent, if it does 
not thew what 
the falſe pre- 


. * tences were 3 


and if the 

defendant be 
convicted on 
it, the court 


the judg- 
ment, upon a 
writ of error. 


CASES IN TRINITY TERM 
The defendant pleaded not guilty ; and on his trial at - ths 


quarter-ſefſions at Forcefter, he was convicted, and received ſen- 


The King tence of tranſportation for ſeven years. 


The defendant brought a writ of error, and affigned for: error 
that it does not appear by the ſaid indictment what the particu- 
lar and ſpecific falſe pretences were, by which it is alleged in the 
firſt count of the ſaid indictment that the ſaid Thomas Maſon 
did obtain from the ſaid Robert Scofield divers ſums of money, 
of the proper monies of the ſaid Robert Scofield with an'intent 
to cheat and defraud the ſaid Robert Scofield of the ſame ; and 
that it does not appear by the ſaid indictment by what particu- 
lar means or pretences, or on what particular account, the ſaid 
Thomas Maſon did obtain from the ſaid Robert Scofiel/ the ſaid 
ſum of four pounds fourteen ſhillings and ſixpence, of the pro- 
per monies of the ſaid Robert Scofield, which it is alleged in the 
ſecond count of the ſaid indictment that the ſaid Thomas Maſon 
did obtain from the ſaid Robert Scofield, with intent to defraud 
the ſaid Robert Scofield of the ſame; and that the judgment 
aforeſaid is given that the ſaid Tomas Maſon be tranſported 
beyond the ſeas for and during the term of ſeven years, accord- 
ing to the form and effect of the ſtatutes in that caſe made and 


+ 210 provided ; whereas by the law of the land judgment ought to 


have been given in the premiſes aforeſaid for the ſaid T bomas 
Maſon ; and that he ſhould go thereof quit without day. 

| Marryatt, for the defendant, after obſerving that the ſecond” 
count was manifeſtly defeQive, inaſmuch as it did not contain a 
charge of any crime either againſt the common, or ſtatute, law, 

made three objections to the firſt count; iſt, That the offence 
iqmputed to the defendant is not ſpecified with ſufficient par- 
ticularity ; adly, That the charge is repugnant ; and zdly, 
That this count does not conclude either againſt the peace, or. 
againſt the form of the ſtatute. , As to the firſt: without haviog , 
recourſe to Lord Coke's debpition of certainty. as required in la- 
proceedings, it is ſufficient to refer to that rule Which De Gr 
Ch. J. laid down in Rows Horne (a) 3. The charge muſt con- 
tain ſuch a deſcription of the crime, that the defendant may 
know hat crime it is which he is called upon to anſwer, that 
the jury may appear to be warranted in their concluſion of 
«« guilty” or“ not guilty” upon the premiſes delivered to them; 

nn * court may ſee ſuch a r. crime, that ** r 
2959 b: | fa) beg. Blew 2 20 ar 
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apply the puniſhment which the law preſcribes :” after which he 1788. 
ſaid “ As to the matter to be charged, whatever circum. ww 
ſtances are neceſſary to conſtitute the 'crime imputed, thoſe cir- The Kn 
cumſtances muſt be Tet out.” Now this count does not ſpe- . 
eify the ſort of pretence by which the money is ſuppoſed to have 
been obtained: the pretence is of the very eſſence of the crime, 
and conſtitutes the offence. The defendant therefore ſhould 
have had notice of this, in order to prepare for his defence; 
and if the pretence had been ſtated, he might have been en- 
SF abled to have proved that he never made ſuch a miſrepreſen- 
tation as was imputed to him. Beſides it is the uſual form of 
the precedents of indictments to ſtate the pretence. Nay, in 
civil actions a declaration, ſtating that the defendant by divers 
falſe pretences und miſrepreſentations had occaſioned an injury 
to the plaintiff, or had deprived him of a ſum of money, would 
be adjudged inſufficient. - So would a declaration in afſump/it, 
ſtating that the defendant was indebted to the plaintiff for divers 
ſums of money, for divers valuable conſiderations. Then if this 
objection would vitiate a declaration, à fortiori will it apply to an 
indictment, where greater certainty is required. And it is the 
more neceflary in ſuch an indictment as the preſent, becauſe it 
| has been held in ſeveral determinations. that various kinds of 
C pretences are inſufficient. It cannot be objected that all the 
caſes which have been determined on objections of this nature 
are previous to the ſtatute. 30 Geo. 2:, for in R. v. Mbeatley, 
2 Burr. 1127. 1 Geo. 3. where tbe defendarit had been convicted 
of ſelling malt liquor by ſhort meaſure, the judgment was ar- 
reſted, In R. v. Munoz (a), where the defendant had been 
convicted for procuring a promiſſory note by Falſe tokens under 
the ſtatute 33 Hen. 8. c. 1., the judgment was arreſted becauſe 
the inditment did not ſpecify the falſe tokens: So here fal: 
pretences are equally uncertain. So in R. v. Sparling (5), and 
K. v. Popplewell (e), the convictions on the 6 & V. 3. c. 11. 
were quaſhed becauſe the oaths and curſes, for which the de- 
fendants were convicted, were not ſet forth. An indictment 
was alſo quaſhed, as being too general, charging that the de- 
fendant © male et neg/igenter Je geſit in execution of the office 
of conſtable (4). So in reſcue, it is neceſſary to ſtate for what 
offence. the party was. in . cuſtody. It is no anſwer in this 
ai to ſay that the. indictment purſues t the words of the ſtatute ; 


(a) 2 Str. 1127. WOT I Str, 497: 8 00 Stra. 686. (4) I Ser. i 
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1788. for that anſwer was attempted to be given in Dæti v. Baker TY 
— pat it was over-ruled ; that was on an action on the ſtatute 
The Kine a Geo. 2. c. ag. fot preventing bribery at the election of mem - | 
484" bers of parliament z the judgment was-arceſted, / becauſe the de- 
elartion! only ſtated that the defendant did receive a gift or re- 
ward, without ſpecifying <ohat he received as a reward. adly, 
this count is repugnant ; for it ſtates that the defendant obtained 
from the proſecutor divers ſums bf money, to wit, the ſum of two 
guineas: that ſum alone is repugnant to divers ſums; and if it 
be rejected as ſurpluſage, it is equally fatal, becauſe then it does 
not ſpecify: what ſums he did obtain. And if this count were 
to be adjudged ſufficient, without partieulatifing either the ſums 
* which the defendant obtained; or the pretences by which he 
obtained them, it would be equally ſufficient to ſtate that he 
had obtained divers goods; without ſpecifying what thoſe goods 
were. zdly, This count does not conclude either againſt the 
peace, or againſt the form of the ſtatute; The former of theſe 
is a ſufficient objection to this edunt. And it is equally neceſ- 
ſary that every indictment on a ſtatute ſhould conclude contra 
 formain flatuti : here the judgment of tranſportation is a puniſh- 
ment not known to the common law; and therefore; if warrant- 
ed at all, muſt be ſo by ſtatute; But it is ſaid in 2 Hawk. P. C. 
c. 25. /. 116. That a judgment by ſtatute ſhall never be given = © 
on an inditment at common law, as every indictment, which 
does not. conclude contra formam ſtatutr, ſhall be taken to be. 
And therefore if an indictment do not conchide contra fbrmam 
flatuti,-antt the offence indited be only prohibited by ſtatate and 
not by common law, it is wholly infutficient, and no jadgment 
at all can be given upof it.“ It is to be obſerved that this is not 
an application to quaſh an iadictment, which depends on the dif- 
cretion of the cburt; but this indictment eomes before the court 
oh a writ of error; and if the court fee that the indictmett is 
defective they are bound to reverſe the judgment (3). 
Calatrotit, contru. In anſwer to the ojection, that the charge 
in the firſt cohfit is too general and #hoetthil, becguſe it does 
not give the defendant ſafficictit notier t6 pfepate His defece; 
it cannot be denied that tHe ut of this genbrsl form of ihdict- 
ment is in many inſtauces eſtabliſhed lat; as in thofe ef a toms 
mon ſcbid, Witte it is not nexeſſury to Ipetify aby Inſfante. 80 
in charying the offttice of keeping a biwdy-houſe, it js fad in 
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Howhins(s) that it is needleſs to ſet forth any tipewinRances; 
The like for keeping a gaming-houſe, or for conſpiracies. So 
in all caſes of barratry; and Heawhins ſays (6) © it is enough to 
© charge that the defendant is a common barrator, without 
**ſhewing any of the particular facts; for barratry is an offence 
* of a complicated nature, conſiſting in the repetition. of divers 
gets in diſturbance of the common peace, all of which it 


% would be too prolix to enumerate in the indi ment.“ If then 


in a crime ſo defined it is only neceſſary to tate in the indict- 
ment that the defendant is a barrator, where the modes in which 
a perſon may illegally move and promote ſuits are certainly infi- 
Hite, it is equally unneceflary in the preſent inſtance to ſtate 
more than that the defendant obtained the money by falſe 
pretences ; for upen the principle of notice, it is in itſelf much 
more likely that a defendant ſhould know the particular acts of 
fraud and deceit which he has practiſed againſt the proſecutor, 
which is the preſent cafe, than where the proſecutor is at liberty 
to range through the tranſactions of a defendant's whole life, 
which is the cafe in a charge of barratry, It is admitted that 
all the caſes cited were before the 30 Geo. 2. c. 24. except that 
of R. v. Wheatley (c); and that cafe was determined on the 
ground that it was not an indictable offence, Beſides, this ge- 
neral form of indictment on this ſtatate has obtained ſo long in 
practice, that it ought to be conſidered as eſtabliſhed law. And 
it has been held by this court in many caſes, and particularly in 
thoſe on the game laws, that printed forms, ſuch as thoſe in 
Burn (4), ſhew the general ſenſe and underſtanding of the pro 
feſſion. This form of indictment is continued in the lateft di- 
tion of The Crown Circuit Companion, which, though not a book 
of authority, affords hiftorical evidence of the uſe of this form at 
The Old Bailey; and in point of fact it is well known that many 
. perſons have been tranſported for this offence under this form of 
indictment. At all events there is no ground for the objection 
an this indictment; for it ſtates the fums of money of which 
the profecutor was defrauded, and the times when the fraud was 
committed: To this it is objeged that the charge is repugnant 4 
becauſe it is ſtated that the defendant obtained divers ſums of 
money, that'is to fay, the fum of two guineas. But it is ſuffi- 
dient if one charge be ſtated under the videlicet. With reſpect 


0 8 P. C. e. 25. fe "9s". "ra (9 2 Burr. 1125. 
"04 2 Hawk. 9. 255 c. 25. . 59. | (4) Ante, 1 vol. go, 51.—2 vol. 23, 24. 
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to the ſecond count, it is good as charging the defendant with * 


offence at common law, namely, for cheating. 
Marryatt, in reply, was ſtopped by the court. 

Bor TER, J.— Several objedions have been wk on the e 
of the defendant's but the material one, on which I found my 
judgment, is that the indiftment does not ſtate what the falſe 
pretences were. The queſtion is not a new one; for I remem- 
ber a caſe when I was at the bar, though the name of it does 
not occur to me now, and I argued it on the analogy to the caſe 
in Strange for obtaining a note by falſe tokens, which entirely 
governs this, That was a caſe on the ſtatute 33 Hen. 8. c. 1. 
which makes it an offence to obtain money or goods by falſe 
tokens. The ſtatute 30 Geo. 2. c. 24. only enlarges the de- 
ſcription of the offence in the ſtatute of Hen. 8. Both ſtatutes 
are made in part materid ; and whatever has been determined in 
the conſtruction of one of them is a ſound rule of conſtruction 
for the other. The judgment was arreſted in the caſe in 
Strange, becauſe the indictment did not ſpecify the fal/e tokens: 
then by the ſame reaſon an indictment on the 30 Geo. 2. c. 24. 
which ſpeaks of falſe pretences, muſt ſtate what the falſe pre- 
tences are, otherwiſe the indictment is bad; there is no diſtine- 
tion between the two caſes; the ſame objection which held in 
the one muſt alſo prevail in the other. With reſpe& to the 
form of the indictment; I am clear that the precedents have not 
been univerſally.in the ſame form as the proſecutor's counſel has 
ſtated, for it was otherwiſe in the firſt indictment on this ſtatute 


which I ever tried; the indictment did ſtate what the falſe pre- 


tences were. The other objections ſeem to have great weight 
in them; but it is not neceſſary to conſider them in this caſe, 
becauſe I am of opinion that the firſt objection is fatal, and 
that the judgment muſt be reverſed. . 

Grose, J.—lI am of opinion, with my brother Buller, that | 
the objection, that the pretences are not ſpecified, is deciſive, 
and for the reaſons mentioned by the defendant's counſel ; that. 
the defendant may know what he is to defend, and the court, 
may ſee what puniſhment they are to inflict. Theſe reaſons ap- 
ply to all offences, The caſes, mentioned at the bar, of a ſcold, 
of barratry, and keeping a gaming- houſe, differ materially from 
this ; they confiſt of ſeveral facts; this of a ſingle one. This is, 
a charge for a preciſe crime, and therefore it muſt be alleged. 


With "gee to any practice to the CONURLY, founded on any 


faulty 
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faulty precedent; if ſuch a practice has prevailed, it is time that 
it ſhould be rectified. But ſuch practice cannot always have ob- 
tained, for I recollect having tried ſeveral defendants on indict- 
ments which ſtated what the falſe pretences were. Therefore, 


without going further into the caſe, 1 am clearly of opinion that 
| the indictment cannot be ſupported. - 


The Court reverſed the judgment, and ordered that the de- 


fendant ſhould be ſet at liberty. 


Seen 2 Henin, Executor of TEUur EST 
LD MExrcER. 


8 SUMPSIT for goods ſold to the defendant's teſtator. 

The defendant pleaded that he was not executor, nor 

had ever adminiſtered as ſuch ; and, ſecondly, that he had fully 
adminiſtered, &c. Replication, that he had adminiſtered divers 
goods &c. of the teſtator ; and iſſue thereon. And to the ſecond 
plea, that the defendant, at the time of exhibiting the plaintift's 
bill, had, and till has, goods and chattels of the deceaſed in his 
hands ſufficient to ſatisfy the plaintiff's demands; and ifſue 
thereon. At the trial at the laſt Aſſizes at Eaſt-Grinſtead, Suſſex, 
à verdict was found for the plaintiff with 22. 185. 6d. damages 
and 4034. coſts, ſubject to the opinion of this court on the fol- 
lowing caſe. William Tempeſt Mercer in his life-time, and be- 
fore the time of the execution of the bill of ſale herein-after men- 
fioned, was indebted to the plaintiff in the ſum of 22/. 185. 6d. 
for goods ſold and delivered, which ſum {till remains due to the 
plaintiff. William Tempeſt Mercer, at the time of the execution 
of the ſaid bill of ſale, was likewiſe indebted to the defendant 
in the ſum of 1911. for money lent. On the 27th of March 
1786 Tempeſt Mercer offered to the defendant a bill of ſale of 
his goods, houſehold furniture, and ſtock in trade, in his houſe 
at Lewes, by way of ſecurity for the ſaid debt. The defendant 
refuſed to accept of the ſame, unleſs he ſhould be at liberty to 
enter upon the effects and ſell them immediately after the expi- 


597 
1758. 

—— 
The KN 


again 
M ASON, 


Satur, ay, 


If a creditor 
take an abſo- 
late bill of 
ſale of the 
goods of his 
debtor, but 
agree to leave 
them in his 
poſſe ſſion for 
a limited 
time, and int 
the mean 
time the 
debtor die, 
whereupon 
the creditor 
takes and 
ſells the 
goods, he 
will be liable 
to be ſued as 
executor de 
fon tort for 
the debts of 
the deceaſed ; 
fer the 
debtor's con- 
tinuing in 
poſſeſlion is 
inconſiſtent 
with the 
ceed, and 
fraudulent 
againſt credi- 
tors. 

It is a general 


rule in the 
ration of fourteen days from the execution thereof, ip caſe the 


any ſhould not be ſooner paid; to which Tempeſt Mercer 


transfer of 
chattels that 
tae poſſe ſſic n 


mut accom- 


now and follow * deed —Therefore,, where the cotweyance is abſolute, the poſſeſſion mult be deli- 


vered immediately ; where it is conditional, it will not be eren * by te vendor 3 continuing in 


poſſeſſion till the condition be performed. 
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in the common form, by which Mercer bargained and ſold to 
the defendant for ever his houſehold furniture, medicines, ſtock 
in trade I particularly ſpecifying them]. and ol and every other 
the goods, chattels, and effetts whatſoever, in and about hir 
dwelling-houſe and premiſes at Lewes: Immediately upon the 
execution of the bill of ſale poſſeſſion was delivered to the de- 
fendant in the manner deſcribed. therein, vis, by the delivery of 
one cork ſcrew in the name of the whole, but in no other man- 
ner whatſoever. All the effects deſcribed in the bill of ſale re- 
mained in the poſſeſſion of William Tempeſt Mercer until the 
time of his death, which happened on the 7th of April 1786. 
On the 8th of April 1786, being before the expiration of four- 
teen days from the execution of the bill of ſale, the defendant 
entered and took poſſeſſion of the effects contained in the bill of 
ſale, being then in the houſe of the. deceaſed, and afterwards 
fold the ſame for 236/. 75. 5d. William Tempeſt Mercer. died 
inteſtate, and no letters of adminiſtration were taken out tothe © 
deceaſed by the defendant, or by any other perſon, - before the 
commencement of this action. The queſtion for the opinion of 
the court is, whether the defendant is entitled to retain the pro- 
duce of the ſaid effects, or at leaſt the value of 1914, the conſi- 
deration of the bill of ſale: or whether, the bill of ſale is void as 
againſt the creditors of Williem 7. empeſt Mercer; and the plain- 
tiff in this action is entĩtled to recover his debt of 224. * 80 
againſt the defendant, as executor de ſon tort. | 
Partington, for the plaintiff, contended: that the- bill of fale 


mentioned in the caſe was fraudulent againſt the creditors of the 
deceaſed, and was void under 13 Elia. c. 5.3 and that, conſe- 


quently, the defendant muſt be conſidered as an executor de ſon 


tort, in which caſe he could not retain fot any debt of his own.; 
Cro. Fac. 271. Telvu. 196. This bill of ſale is void under the 
13 Elix. c. 5. becauſe it was not attended with any mark of 
poſſeſſion notorious to the reſt of the world; but the vendor by 
agreement with the vendee, which conſtituted a part of the ori- 
ginal tranſaction, continued in the poſſeſſion and diſpoſition of 

the goods mentioned in the bill of ale until his death. In con- 
fidering: this queſtion, the two following principles may be ſup- 
ported; iſt, Whenever the vendor is found in the actual poſſeſſion 
of goods which he has fold; ſueh continuance in poſſeſſion is primd 


Facie evidence of an intent to delay, binder, or defraud creditors, 


2 and 


W 


5 


and thro it on the other party to rebut ĩt by chewing chat the 
- continuance in poſſeſſion was with ſome other view. adly, 
Whenever there is a poſitive agreement between the parties that 
the vendor ſhall be permitted aſter the ſale to have, for any ſpace 
of time, not only the mere manual occupation, but alſo the 
diſpoſition, of the goods ſold, to trade with them as his own, it 
is an actual fraud on the other creditors of the vendor, As 
d o the ficſt : every man is ſuppoſed to intend the natural and pro- 
bable conſequences of bis own acts, unleſs it can be ſhewn from 
circumſtances that he ated upon ſome other motives. © This 
applies not only to civil, but alſo to criminal, cafes. For if a 
man does any at, which in its conſequences tends to deſtroy 
the life of another, and death enſues, he muſt be convicted of 
murder, unleſs he can ſhew that he had no intention to commit 
that crime; . So if a perſon ſpeak or publiſh ſomething in writ- 
ing concerning another, which in its nature tends to defamation, 
he will be puniſhed for publiſhiag flander or a libel, unleſs he 
can ſhe that he had no intention to defame, but ated on proper 
motives, ſuch as that he had been the maſter of the proſecutor 
and was giving his character as a ſervant, . Now in a caſe like the 
preſent, the natural and probable conſequences of ſuffering an- 
other to continue in the poſſeſſion of property not his own is to 
-hinder, delay, and defraud, creditors of their juſt debts, by giving 
:bim- falſe credit, and inducing them by the appearance of pro- 
perty to delay taking the neceſſary means to recover their de- 
mand. Viſible poſſeſſion is the only criterion of perſonal pro- 
perty. It is not like the poſſeſſion of lands, where a delivery 
of the deeds is the notorious transfer of poſſeſſion; or like a 
hip at ſea, where no actual poſſeſſion can be taken, and where, 
For that reaſon, a delivery of the grand bill of ſale is confidered as 
a delivery of the ſhip (a). And therefore the mere poſſeſſion of 
a ſhip does not give the poſſeſſor a credit like the poſſeſſion of 
other goods, becauſe a purchaſer or mortgagee of a ſhip enquires 
For the grand bill of ſale. Now this being the natural conſe- 
quence of the vendor's continuance in pofſeftion, it is concluſive 
zn this caſe, -becauſe no contrary intention is ſhewn. Secondly, 
the bill of ſale delivered under the circumſtances of this caſe is 
an actual fraud upon the vendor's creditors. For here the falſe 
| e is not may the natural. and date buf ye gern 


i bai od eee ad vu (465) 
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1788, ape. the. deliberats, act of che parties; can:3@ciontphble 


LL, of explanation from any ather mative aban;ithet of 5mapakigion 
R creditors, It is a ſtipulation from. which. moi ther panty can rue 


Hage. _ 4, fair advantage. Either the vendor muſt be conſidered in th 


out a falſe credit; the vendee is willing to aſſiſt him in the de- 


or effects before his creditors can take the alarmiz and may per- 
baps r their ever taking any effectual ſteps 40, recover their 


intermediate time as a truſtee for the vendee, or that he is em- 
powered to trade with the vendee s property For|his-awn benefit. 


If the former, he receives no perſonal benefit from the ſtipula- 


tion: if the latter, it neceſſarily implies that the ſale was not 


teal, or that the conſideration was not adequate; otherwiſe the 


vendee would not riſk his property and give up part of his pur- 
chaſe for nothing. But if the parties be conſidered as actiog 
with a view to impoſe upon the creditors of the vendor, the con- 
duct of both is reconcileable: the vendor is deſirous of holding 


ſign, provided he can ſecure himſelf from the other-creditors.; 
and therefore they fotm this ſpecies of - contrivance ; . If you 
will put me in a ſituation to be ſafe againſt your oh er creditora, 


1 will leave you in that which, ſhall induce them mot 40 attack 


you. You ſhall preſerve. the credit from having poſſeſſion: 4 
will retain the ſecurity from the real.ownerſhip. - Give me the 
command of the property, you ſhall baue it to hold out to the 
world and your creditors as your own. | This is a colluſion be- 
tyeen them to defraud the creditors of the vendar,; it is an ad- 
vantage Ripulated for by the vendor, and allowed. by the vendce 
at the expence, not of himſelf, but of che creditors, - The con- 

ſequences of giving effect to conveyances of this kind / are — 
tous in the extreme; it enables a debtor to withdraw bis perſon 


demands, Apparent perſonal property is the, principal Aounda- 
tion of general credit. It is matcrial therefore, hen a perſon 
is reduced to part with this kind of propest y. eſpecially ſuch. as 
is conſidered either as objects of perſonal accommodations, ar a 
inſtruments of trade, that his cteditom ſhouldd heawege di his 
ſituation. A;contrivance to Sonccal it is an attempt to dacriwe 
them ; tbergfote ſuch à transfer with an intent (0 proferne; the 
fame appeatance to the world as before, accompanied m iti a ſti- 
pulstion anſwering that and no ther pprpoſe, is.acomnnyence. 
with an intent to deceive, defreud. [ and d lav ereditars, Decanſe 


it is to leave a party in à ſtate of apparent credit under Ccircume , 


ow which, if knows, de bias e. not to be entitled to 
3 2 2 125 an © i | | N it, 
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tend gi editor notide wharitps ebejpouyht tvakel + THe 
texting] cafe ow! this' ſubje@$ Trndo oaſe (u), in Which the 
vendor's continettiy in poſſeſſton ſeems to hive been eondered 


. the'privepet mark of frbud': and' Bord Cute ſubjolns his opi- 


donor is a fign of truſt. “ This was ditectiy confirmed by Lord 
Does opimom in Stone vo Grubbam (3); and by the feaſoning of 
Burner, J. in Nad v. Rolf (e). | Therefore in this caſes the 
agteement, which was part of the original tranſaction, that the 
vendor houfd continue in poſfeſſion for à certain time after the 


execution of the bill of | ſale; vacates it under the ſtatute 18 


Bitz. g. 5. This cannot be conſidered to be only an indul- 
genee to the vendor, becauſe it was an expreſs ſtipulation in the 
original agreement; 'which the law will not allow, it being at 
the ex pence of the other dreditors. Neither can the conveyance 
be good ag a mortgage with condition that the poſſeſſion was not 


to be taken until forfeited; for the cafe of Ryall v. Roll decides L 


that a mortgage of goods without poſſeſſion cannot exiſt in point 
ef law. If it did, no perſon ho intended to ſecure: himſelf 
would take it; for if the mortgagor were to have the poſſeſſion 
till forfei ted, he might diſſipate the whole property and render 
the ſecurity ineffeQuil; - His advantage is only f in proportion to 


the danger uf the ſecutity. His profit is to ariſe from the diſ- 


palal oi the old ſtack, and the ſtock which replaces the fluctua- 
tion is no part of the, mortgagee's ſecutity This is not like the 
caſe of a mortgage of land, or fixed property, where the prin+ 
cipal remains untouched, and produees:an annual profit. Bug 
guen af the vendor had delivered up the poſſeſſion, ſtill the bill 
of ſale muſt be conſidered as fraudulent. The tranſaction on 
the five: af the datd is an abſolute. falp, in which caſe if the 
puſſoſſiem had been delivered;: the; vendgr: cepld! not have taken 
the ſur plus y that ouldꝭ defraud the reſi af the ereditots: hut 


the real agreement made it a ſexurity jvaitable an pay ment of . 


1934 Within ſouttecn days, and after that: iaie the vandee had 


only wpower to cater and iſell the ſerumtyn which: conſequently 


raiſcd-an/ ilnplitd! atuſt as; too theireſidut for ther vendor. % Lhps 
ed vendbr irtſerved A mething out of the properay in bia, on 
frbut which his crelitors nud net habe Known, ang gn ſe- 


queptly t was a frdnd oh hem Avg; this pritfmpties., i 
wo 43-3, tas pes dee * A 8 l g's 115 K 
N | ſtrengthened 


Bons 
nenne, 
mon and advice to purehaſe ls! * immediately after the gift, take 
the; polſeiion bf them; ſot dontnνiÿee of the poſſoſſion in the 
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8 by the-circomſtance/of there: not beving been any 
valuation or apptaiſement of the good ut the time, which he 
that the transfer was not meant to he u real one... There ig allo 
another light in which this bill of ſale muſt be conkidered, to be 
void. It is a general conveyance by a trader, out ofihe.regulac 
courſe of trade, of an uncertain, property, partly conſiſting of 
Rock in trade, for the purpoſe of ſatisfying a particular credi- 
tor, and that to ſuch an extent as would preyent his carrying 
on any future trade after actual poſſeſſion was taken, and would 
conſequently take away his only means of fatisfying. his other 
cteditars.- There is indeed an inventory annexed to the bill of 
ſale, but it is followed by a general ſweeping clauſe of a/ pro- 
perty and flock in trade which ſball be in the,hbouſe; This defeats 
the particular enumeration; and to allow the circumſtance of an 
inventory of part of the goods to take away the general rule, 
would be to deſtroy the rule. itfelf, becauſe ſuch an inventory 
might always be added. This makes the bill of ſale void on 
_ the principle on which caſes of bankruptcy have been deter 
mined. The caſes on that ſubject have gone the length of 
determining that a conveyance made by a trader of his proper - 
ty, which, by its conſequences, diſables him from carrying 
on his buſineſs, whether made with a view to ſatitfy a preſent, 
or indemnify a future, creditor, or for hat purpoſe ſoever, is 
592 Facto void againſt ereditors, becauſe it 3 all means of 
ſatisfying thoſe creditors; Hooper v. Smith.” 1 Bl. Rep. 442. 
Law v. Skinner, | 2 Bl. Rep. 996. . Haſſels'v. Simpjen, : Dougl. 
86. 1. 39. Now. i ſuch a conveyance de void as againſt credit- 
ors, it is on the ground of fraud ; and therefore this bill of ſale 
muſt on that prineiple alſo be determiticd* to *be'freudulearand 
voi. Aber beotSb Taos Bom Sid ho 
But even ſuppoſing the deed not to be void, am the deſendant 
acted improperly in taking poſſeſſion before the time ſtipulat- 
ed between the parties [The court told the plaintiffis counſel 
be need not go into that / point. 6 31 Sbam ius 57 2 ings 81 
Sͤteelt for the deſendant. If the court decide that this aſſign- 
ment vvus void, it will ĩn effect determine that all bills of ſale 
bl property, whete poſſeſſon ig no. immediately! delivered, are 
| Fraudulent and void rr ee Elz; c. g.; 1hegsuſe it 
is ſtatedl in. the caſe-rhat dis was given for 1 debt treally . due. 
But no caſb has ever yer determined that the mere; want vf poſs. 
ſeffion alone is ſufficient a TT the WE. fraudulent and 
2 ah | void; 
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wid; and that ſtatute could never have LE intended to extend 


to à caſe like the preſent, for there is a proviſo i in it to protect 
cohveyances for good and bond de conſiderations. The want of 
poſſeffion is indeed primd facie evidence of fraud, and. it is men- 
tioned in Tyne's cafe; but there it is only given as one among 
fix reaſons. In that caſe an adtion had actually been brought, 


and it plaitly appeared that the aſſigument was given for the 
mere purpoſe of defeating a creditor-who was purſuing his right 


of action, and who had recoveted a judgment at the time when 
the bill of ſale was executed. Almoſt all the other caſes on 
this ſubject were determined on the bankrupt laws: the queſ- 
tion in thoſe caſes is, whether the aſſignment amounted to an 
act of bankruptcy, which is extremely different from the queſ- 
tion whether a deed be void as againſt creditors in other caſes. 
Such an aſfignment as the preſent might perhaps, be deemed 
fraudulent within the bankrupt laws, ſo l as to enable the com- 
miſſioners to ſell the property, thus aſſigned, but remaining in 
the hands of the bankrupt; for the benefit of the creditors ; but 
that power is expteſsly given by the 21 Fac. 1. 6.19. /c lt. 

This ſhews that withodt ſuch a-clauſe-the-mere circumſtance of 
the bankrupt's continuing in poſſeſſion would not have avoided 
the conveyance, or enabled the commiſſioners to- ſell even in 
thoſe caſes: but that ſtatute does not apply to the preſent caſe, 
nor avoid any bond fd conveyance, merely becauſe. no notice is 
given to creditors, but in the caſe of bankruptcy. With reſpect 
to the tranſaction in this caſe; it has been ſaid that the bill of 
ſale muſt be con ſidered às void, becauſe the vendor was to con- 
*tinue in poſſeſſion fourteen days; but ſo fat from there being any 
intention of fraud, it is expreſsly ſtated in the caſe that the 


defendant refuſed to accept the bill of ſale, unleſs he ſhould, be 


permitted to take poſſeſſion immediately after the expitation of 
the fourteen days in caſe the money wete not paid. This ſtipu- 
lation therefore proceeding from the vendee removes every ſuſ- 
picion of fraud, and accounts for the want of immediate poſſeſ- 
fon. But even if the court ſhould be of opinion that this deed 
E fraudulent, as againſt cneditors, in the life - time of the 
"grantor, yet this action cannot be maintained againſt the defend- 


ant as executor de'/on. tort; bedauſe it is impoſſible, to-lay.0n-this » 


_"caſe"that" the defendant intermeddled with the inteſtate's, goods. 


At any rate the bill of ale: was godd as between the vendor and 


whe vendes ; the property.of t aaa 0 immediate y to the 


Aan . * Mannes N. 4 N KS 89 1 vendee, 
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Teh, P pill, of, ale being delivered to the vendee 155 ; 
and though. it was agreed that he ſhould not. take. poſſet on for 
fourteen days, yet that condition cannot affect the immediate 
property which paſſed by the deed itſelf. Co, Lit. 36. 4. Then if 
the property paſſed by the delivery of the bill of ſale, the vendee 
cannot be conſidered to have intermeddled with the inteſtate's 5 
goods by taking poſſeſſion of his own property. Even ſuppoſing 
that the property in the goods did not pals to the defendant by 
the bill of ſale, ſtill no action can be maintained-againſt him as 
exccutor de ſon. tort, becauſe: he claimed a right to the goods; 
though treſpaſs might be en againſt bins 9 the een 
executor. 
Partington in * was « topped. by the court. „ 1011. 
 BuLLER, J. This is an action brought by the plaintiff, who 
10 a creditor of Mercer, againſt the defendant as executor. It does 
not appear by the caſe that any other goods than thoſe men- 
tioned in the bill of ſale came to the defendant's hands. The 
bill. of ſale is dated on the 27th March 1786, and is a general 
bill of ſale of all the defendant's: houſhold furniture and ſtock 
in trade. This bill of fale is to take effect immediately on the 
face of-it : but there was an agreement between Mercer and the 
defendant, that the goods ſhould not be ſold till the expiration 
of fourteen days from the date of it's execution; and no poſſeſſion 
-was actually taken till after the death of Mercer, which hap- 
pened within the fourteen days: but there was a formal delivery 
of a cork-ſcrew in the name of the whole. On this caſe two 
queſtions ariſe ; Firſt, whether this bill of ſale be void or not; 
and Secondly, if void, whether the defendant by having taken 
theſe goods under the bill of ſale, made himſelf liable as an exe- 
-cutor de ſon tort, The firſt queſtion came before the court in 
- the laſt term in the caſe of Bamford v. Baron (a), on a motion 
1 ö a ** 1 lee 1588 S 43 for 


00 Banford v. Boren and Others, | 
I 3-230" „1a Saturday, May 3d. eaſt in April 1987, to whom the ſheriff had paid 


taken in execation a the Cuic of a creditor 


3. * verdict was found for the deſendants. 


This cauſe wes tried before Mr. Bares the valne. The defendants ſet up two an- 
Perryn at the laſt Aſſiaes at Lancgfer, when ſwers; iſt, an aſſignment dated 16th Auf 
1786, by Hayes, to two perſans for zhe bene- 
Scart moved for a new trial in Fife Terin {| fit of fork of his creditors as would fGign. a 
u. and ſtated that this. was an .aQion $f} deed of compromiſe by a certain time; notice 
trover, brought by the late. ſheiff for... the, nn 
county againſt the defendants, Who had | papers. The anſwer given by the 
- ſeized the goods in queſtion," which formar- to this. was, that it was, agreed. that. Hayer 
| ly belonged to Hayes, after they had deen ſhould continue in paſſeſion un. 
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for a new trial from the Northern circuit: and after hearing that 
ciſe argued, we thought it right to take the opinion of all the 
Judges upon it. Accordingly we conſulted with all the judges, 
who. are nhbanimouſly of opinion that unleſs poſſeſſion accom- 
aniet and follows the deed, it is fraudulent and void; I lay ftreſs 
upon the words accompanies and follows,” becauſe I ſhall 
mention ſome caſes where, though poſſeſſion was not delivered 
at the tine, the conveyance was not held to be fraudulent. 
There are many caſes on this ſubje ; from which it appears to 
me that the principle which I have ſtated never admitted of any 
ſerious doubt. So long ago as in the caſe in Bulſirode, the court 
held that an ab/olure conveyance or gift of a leaſe for years, un- 
attended with poſſeſſion, was fraudulent ; but if the deed or con- 
veyance be conditional, there the vendor's continuing in poſſeſſion 


does not avoid it, becauſe by the terms of the conveyance the 
vendee i is not to have the poſſeſſion till he has performed the con- 


he accounting for the profits. in the mean reyance was not fraudulent under the cir- 
time to the truſtees ; and he accordingly con · | cumſtances by virtue of the 13 Elia. and 
tinued in the viſible poſſeflion of the goods | 2dly, that the perſons who were privy to the 
after the aſſignment, and therefore the trans · | deed were not eſtopped from ſetting it up as 

fer was void by the flat. 13 Eliz. 'Tothis the | an act of bankruptcy ; but finding the court 
defendants replied by ſhewing an undertaking | were ſtrongly againſt him on this latter point, 


by Hayer to account to thoſe truſtees For all | he relinquiſhed it, and relied on the firſt 


the profits of the trade from the date of the 
aſſignment. The plaintiff. contended, that 
neither that undertaking, nor the notice in | former ground. But the ſubſtance of their 
"the papers, was ſufficient to ſhew the change | arguments was repeated in arguing the 
of property, and therefore the transfer was | caſe of Eqwards v. Haybes, which turn- 
void by the aſſignor's continuing in poſſeſ- 
fon. The next defence ſet up by the de- 
fendants was a commiſſion of bankript taken | other, I 
out againſt Hayen in January 1988; which | | The Cours were clearly, of opinion . 
was at the ſuit of the very per ſons ho were | the parties, who were privies, and had aſ- 
privy to the deed of alignment, n ſented to the deed of aſſigument, could not 
Led on that deed as an aft of bankruptcy, ſet it up a5 an act of bankeuptcy, That the 
under which commiſſion the tio truſtees two deſencey were utterly inconſiſtent; brit 
. were choſen aſſignecs. To this the plaintiff relying on the aſugument as a bond fide valid 
had urged that the commiſſion of bankrupt, | <22YEYance, and then inſiſting on it as a 
ſuppoſing it had duly iſſued, did not apply, fraud on the bankrupt laws, and an act of 


ö ground. 71 * + ” | | ' a 
Scat, Law, and Topping, ſpoke to the 


the court took time to ani. Bur on the 


ed on the ſame point; and on that point 


_ | becauſe from the ſeveral dates it appeared, 

- that the relation did not · take place to over- 
haul the execution ; and ſecondly, that it was | 
not competent to de perſons who had f 
de deed of alkzument, and were priviesfro- | 

© the tranſaſtion; to & it up asan act of ban - 

rupiey, whatever any N 5 

0 h was no party te t. 

Samer newed ciuld und argued the 
\ ä 1 chat this F 


[ 


| Guildhall, / 


bankruptcy, And they ſaid that Lord Man, 
field had given it as his opinion in Heger v. 
Smith, 1 Black. 441. that thoſe who were 
privy to a concerted act of bankruptcy could 
not take adyantage of it (a). 


)] His lordſhip delivered the ſame opini- 
on in the caſe of Eyre and Another, aſſignee: 


1 of Golden, à barikrupt, againſt Birbeck and 


Another. n * Mich. 1785, at 


Li 


dition, 
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dition. Now here the bill of ſale was on the face of it 3 | 


and to take place immediately, and the poſſeſſion was not de- 


livered ; and that caſe makes the diſtinction between deeds 
or bills of ſale which are to take place immediately, and 
thoſe. which are to take place at ſome future time. For in 
the latter caſe the poſſeſſion. continuing in the vendor till that” 
future time, or till that condition is performed, is confiſtent with 
the deed ; and ſuch poſſeſſion comes within the rule, as accom- 
panying and following the deed. That caſe has been univerſally 
followed by all the caſes fince, One of the ſtrongeſt i is quoted | 
in Bucknal and Others v. Roiſton (a); there one Brewer, having 
ſhipped a cargo of goods, borrowed of the plaintiff 600 J. on 
bottomry, and at the ſame time made a bill of ſale of the goods, 
and of the produce and advantage thereof, to the plaintiff; there 
Sir E. Northey cited a caſe %y where a man. took out execution ö 
againſt another; by agreement between them the owner was to 
keep the poſſeſſion of them upon certain terms, and afterwards 


another obtained judgment againſt the ſame man, and took the 


goods in execution ; and it was held that he might, and that the 
firſt execution was fraudulent and void againſt any ſubſequent 
creditor, becauſe there was no change of the poſſeſſion, and ſo 
no alteration made of the -property.”.. And he ſaid it had been 
ruled forty times in his experience at Guildhall, that, if a man 


ſell goods, and ſtill continue in poſſfeſſion as viſible owner of 


them, ſuch ſale is fraudulent and void as to creditors, and that 
the law has been always ſo held. The Lord Chancellor held in 


the principal caſe that the truſt of thoſe goods appeared upon 


the very face of the bill of ſale. That though they were ſold to 


the plaintiffs, yet they truſted Brewer to negociate and ſel] them 
for their advantage, and Brewer's keeping poſſeſſion of them 
was not to give a falſe credit to him as in other caſes which had 


been cited, but for a particular purpoſe agreed upon at the time of 
the ſale. So that the Chancellor in that caſe proceeded on the 


: diſtinction which I have taken; he ſupported the deed, becauſe 
the want of: poſſeſſion was conſiſtent with it. This has been 


argued by the deſendant's counſel as being a caſe in which the 


Want of poſſeſſion is only evidence of fraud, and that it was not 


ſuch a circumſtance per. ſe as makes the tran ſaction fraudulent in 


point of la: that is the point which we have conſidered, and 


we are all of opinion that if there is nothing but the abſolute 
conyeyance, withcut the poſſeſſion, that in point of] ML is fraudu- 


n in Chan. 257 0 cen, A ane en 
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lent. On the other hand there are caſes, where the vendor has 
continued in poſſeſſion, and the bill of ſale has not been adjudged 
Fraudulent, if the want of immediate poſſeſſion be confillent with 
the deed. Such was the caſe of Lord Cadogan v. Kennet (a); 


becauſe there the poſſeſſion followed the deed. So alſo the caſe 


of Haſlington and Another v. Gi (%] and Another, ſheriff of 
Middleſex: there perſonal property, conſiſting (inter alia) of 
ſome cows, was ſettled on the marriage of the plaintiff's wife on 


certain truſts; and the court held that only thoſe which were 


purchaſed after the marriage could be taken to ſatisfy the debts 
of the huſband. The ſecond queſtion then is, whether the 
-defendant's.-having taken poſſeſſion of theſe goods after Mercer's 


death, though under the bill of ſale, will make him an executor 


de ſon-fort, The two caſes, which were cited by the defendant's 
counſel, are deciſive of this point. In Bac. Abr. (c) it is ſaid 
if a man make a deed of gift of his goods in his life-time by 
covin to ouſt his creditors of-their debts, yet after his death the 
vendee ſhall be charged for them.“ There too the poſſeſſion 
was delivered to the vendee. To ſupport this doQrine 13 H. 4. 
4. 6. Rol. Abr. 549. are both quoted. Then in what manner 
all he be charged? He can only be charged as executor; be- 
.cauſe any intermeddling with the inteſtate's effects makes him 
ſo. The caſes in Cro. Ja. and Yelv. cited at the bar prove it, 
and ſtate the manner in which he ſhall be charged, There is 
alſo another ſtrong caſe on this point in Dyer (d). In ſhort 
every intermeddling after the death of the party makes the per- 
ſon ſo intermeddling an executor de /on tort, 

GRosE, J. obſerved that it was unneceſſary to repeat what 
what had been ſaid from the bench; but ſaid that he was per- 
fely ſatisfied that the Jaw was as had been ſtated. 

Poſtea to the plaintiff. 

The Court han made the rule abſolute for granting a new 
trial in the caſe of Bamford v. Baron, 


:(s) Corp. 432. | (3) Tr, 24 Geo, Zo B. K. 


8 (e 2 Bac. Ar. bog, 


* of . « <4 - - * 4 - 
* . 
2 


| (4) Dy. 166. 6. 
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er of remowy/l Os BYFIELD, Mary cis wife; unnd hein ihre 
4a children, were removed from Birmingham to Kenilwortb, 


new ſettle both in the county of War wich on appeal the court of quarter- 


3 ſeſſions confirmed the order of juſtices, ſubject to * 9 


ed by ſome this court on the following caſe. 
act or cauſe 


altogether The pauper Thomas Byfield was born and fartted/i in ache pic 
be devel, of Kenifworth, On the foth of May 1765 he was hired to 


the removal. 


Therefore if Thomas Chatterton, of Birmingham for one year; on the ſaid 
a pauper in 

ſervice at 4. 1oth of May he entered into the ſaid ſervice, and continued in 
8 the ſame in the ſaid pariſh of Birmingham until the iſt day of 


be removed April 1766; when he was taken upon a charge of baſtardy, and 


to B., an 
docs not ap- was married the next day. His maſter did not make any com- 


8 mea, plaint againſt him, nor: diſcharge him from his faid ſervice. On 
W why” the zd of the ſaĩd month of April 1566 the pauper was removed 
" is receiv. by an order of removal from Birmingham to Kenilworth, and 


A., 1s receiv- 


ed by him, -qwas delivered with fuch order to the officers of the ſaid laſt 


ſerves out 


the yours and mentioned pariſh, and continued under ſuch order in the ſame 
{i wages, pariſh until the 7th of the ſaid month of April 1766, and then 


full wages, 


yet he gains 
ang ot ee -teturned back to Birmingham i into his ſaid maſter's ſervice, who 


at 4. willingly received him again; and the ſaid pauper continued 
with his faid maſter in Birming bam in ſuch ſervice until the 
end of the year, for which he was hired to him as aforeſaid, and 
received his full years wages. The order of rende of the 32 of 
n was not appealed againſt .. 
© Bearcroft and Silvefter, in ſupport of the order of emos be- 
lied upon the general rule that the order of removal unappealea 
againſt Was concluſive that the ſettlement of the JN was in 
EKenilwortbzzz. 2 0 
Willis and Shaw, contra, W Ge BP bar inſiſtod * 
it muſt be underſtood with this reſtriction; that it could not 
deſtroy any contract then ſablitiog, nor prevent the pauper re- 
moved from gaining any ſubſequent ſettlement in that place. 
Now though in this caſe the pauper might have appealed againſt 
the firſt order of removal, becauſe he was in actual ſervice at the 
time of his removal, and therefore it is not now competent to 
the pariſh of Keni/worth to take advantage of that objection, yet 


that order of remoyal did not di diflolve their contract which was 
* 4 * ; | then 
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then ſubſiſting between the maſter and ſervant, neither could it 
operate to defeat the ſettlement which the pauper gained by his 
ſubſequent ſervice in Birmingham. Marriage does not diſſolve any 
contract between the maſter and ſervant. Salk. 527. 529. Neither 
does a legal detainer, or impriſonment for any offence, which may 
interrupt the ſervice, avoid the contract ;/ it only makes it voidable 
at the election of the maſter. The caſes of The King v. The In- 
Babitants of Weſtmeon'(a) ; and R. v. The Inhabitants of | North 
Cray (6), ſhew that the maſter might have diſcharged him, if he 
had pleaſed ; but he did not, and his receiving the ſervant again is 
deciſive that he would not avoid the contract on that ground. 
The maſter might have maintained an action againſt the ſervant 
for not performing the contract; and this would have been a 
_ decifive anſwer to any indictment which might have been pre- 
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ferred againſt the ſervant, for diſobeying the firſt order of re- 


moval, by returning to Birmingbam from whence he was re- 
moved. In Dat. 246, it is ſaid that an order of removal, 
unappealed againſt, is concluſive, except where an after ſettle- 
ment can be fixed. And the reaſon of it is that it is only an ad- 
judication of the party's ſettlement at that time. 1 Str. 242. 
Salt. 489. 12 Mod. 668. Burr. S. C. 276. Now here the 
pauper gained a ſettlement in Birmingbam ſubſequent to the firſt 
removal. He was originally hired for a year, and continued in 
ſervice under that hiting for ten months; then after an abſenco 
of ſeven days he returned into the ſame ſervice under a legal 
contract then ſubliſting, was received by his maſter, completed 
the year's ſervice, and received his whole wages. And :even if 
the abſence were without the maſter's conſent, it was purged by 
the ſubſequent reception by the maſter, which amounts to a 
diſpenſation of the ſervice. R. v. Eaton, Burr. S. C. 47. R. 
v. Ozleworth, Burr. S. C. 302. R. v. Hip, Str. 423. 
BULLER, J.— There is no propoſition in the law of ſettlements 
more clear than this, that an order of remoyal unappealed againſt 
is concluſive againſt all the world ; and this is ſo clearly and 
ſo univerſally eſtabliſhed that it ought never to be impeached. 
At. the ſame time, the rule is that the order of removal, though 
unappealed from, does not at all affect a ſubſequent ſettlement, 
Then. the queſtion here is whether the pauper gained any ſet- 
tlement in Birmingham ſubſequent to the order of removal ? 


Now. i in this caſe he did no act by which he could gain a ſet- wee 


Sy d 992 bs c 129. O. as Goes. 3+ . K. 4 
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17886.  tlement in Birmingham after the order of removal. The cir- 
— cuanſtances of the pauper's having been apprehended on a charge 


The £1" of baſtardy, and of his marriage, I lay entirely out of the queſ- 


The Inbabi- tion; for it was competent to the maſter to receive him again 
—— after he was diſcharged out of cuſtody, if he pleaſed; and the 
vorn. fervant might have ſerved his maſter, after he was married 

as well as before, But what I rely oo is this, that after the 
order of removal, unappealed from, the pauper could not 
legally return to the pariſh from whence he had been removed; 
it would have been a crime in him to do ſo.; and if he had beea 
indicted for ſuch a diſobedience of the order, it would have been 
no defence to him to have urged that he returned for the pur- 
pole of completing his contract. The order of removal put an 
end to the ſervice; and if he could not return without com- 
mitting a crime, he could not be liable to an action by the 
maſter for not completing the contract. There is a great dif- 
ference whother the party is diſabled by his own act, or by the 
act of law, from performing his contract: he is anſwerable for 
the former; but if the law intervenes and ſays be ſhall not com- 
plete the contract, it puts an end to the contract. Now in this 
caſe the pauper returned after the order of removal to the pariſh 
of Birmingham, where he ſerved a month; but that could not 
gain him a ſettlement there; for the act ſubſequent to the order 
of removal, by which he was to gain a ſettlement, ſhould be 
complete in itſelf. bs | | 

GRose, J.—I doubt whether the party was liable to be re- 
moved; but there having been an order of removal unappealed 
from, it is deciſive: and he has done no ſubſequent act to gain a 
ſettlement. 155 $7 


Rule diſcharged. 175 


Sang ., BUCKLE V, Aſſignee of EDwunD BUCKLE, a 
May 3iſt. ] | . 
Bankrupt, againſt TAYLOR. . 


If a trader, H E aſſignee of the bankrupt brought this action againſt 
2 the defendant to recover 15 J. for work and labour, goods 
_ 2 ſold and delivered, money had and received, Cc. The only eir- 
2 way and agree to pay a year's -rent in .advance, where, by the cuſtom of the country, half 3 
year's rent becomes due on the day on which the tenant enters, the landlord, after an t under 
.the-commiſſion, and before the year expired, may diſtrain the goods on the premiſes for half a year's rent; 
-or if he buy the teaant'y goods at the Lie under the commiſſion, he may retain the amount of the half 


year rent. 


% 
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cumſtances material to the-queſtion were theſe ; The bankrupt, 


who had been in the cotton trade, after the act of bankruptcy 
on which the commiſſion iſſued, Sc. entered into an agreement 
with the defendant for the renting of a ſhop in Sr. Helen's at the 
yearly rent of 30 J. by which it was ſtipulated that Edmund 
Buckley ſnould pay half a year's rent in advance. He entered on the 
1ſt of May 1787; and not long after a commiſſion of bankrupt 
iſſuing againſt him, under which the plaintiff was choſen his 
aſſignee, his goods were ſold upon the premiſes on the 18th of 
October 1787. At the ſale the defendant bought goods to the 
amount of 46/7. out of which he retained the ſum of 15 J. for half 
a year's rent, to recover which this action was brought. The de- 
fendant ſet up the agreement, and ſhewed a cuſtom in this part 
of the country, that for cottages, ſhops, &c. the half year's rent 
ſhould be due on the day the tenant entered. This cauſe was 
tried at the Sittings after laſt Eaſter Term at Guildhall, when 
the jury found a verdict for the defendant. 

A rule having been obtained to ſhew cauſe why the verdict 
ſhould not be ſet aſide, and a new trial granted; 

Bower and Wood," who now ſhewed cauſe, admitted that, if 
this had been a perſonal demand on the bankrupt, this verdict 
could not be ſupported ; but contended that the defendant had 
a lien on all the tenant's effects on the eſtate to ſatisfy a year's 
rent. A commiſſion of bankrupt has always been conſidered as 
analogous to an execution at common law; and the ſtatute 
8 Ann. c. 14. enacts that no goods in or upon any premiſes ſhall 
be liable to be taken in execution, without firſt paying to the 
landlord a year's rent due at the time of taking ſuch goods. 
Now whatever would govern a common law execution is equally 
applicable to this caſe. In the caſe Ex parte Plummer (a), it 
was held that goods remaining on the premiſes were liable to 
the landlord's diſtreſs even after an aſſignment or ſale by the aſ- 
ſignees of the bankrupt (the tenant). Every thing upon the 
premiſes is liable to the landlord's diſtreſs, whether they be the 
effects of a tenant or a ſtranger. And this is a queſtion of lien 
orifing in reſpec of the place where the goods are found, and not 
in reſpe& of the perſon to whom they belong. So: that even if 


the bankrupt had fraudulently brought the goods of the aflignees 


on the nn they would «qnally. have been ſubject to * 


[OF 1 Nik. 103. 


77 _"-_ landlord's 
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ladlord's diſtreſs. Su ppoſing this bad been the caſe of a com- 
mon law execution, and part of the rent had accrued ſubſequent 
to the delivery of the writ to the ſheriff, when the goods are 
bound, and after which time the party cannot do any act to 
transfer them, the ſheriff could not have removed the goods with- 
out firſt paying the year's rent. Then the bankrupt's goods in 
this caſe muſt be equally liable to the year's rent; fince a com- 
miſſion of bankrupt has been repeatedly held to be of the ſame 
effect as a common law execution. If it be objected that the 
bankrupt could not make any contract to bind his effects, which 
were then veſted in the aſſignees, it is to be obſerved that that 
is not the true queſtion, but whether a demiſe made to a bank- 
rupt be legal and valid. And though the landlord could not 
come in and prove his debt under the commiſſion, yet the bank- 
fupt was bound by the demiſe, and it was competent to the 
landlord to reſerve the rent on the firſt, as well as the laſt, day 
of the term. Then it follows of courſe, and as a neceſſary in- 
cident to the power of demiſing, that he had a right to diſtrain 
every thing on the premiſes, without regard to the property in 

the goods diſtrained. | 

Erftine, contra, did not deny that the premiſes would 4 lis+ 
ble to a diſtreſs by the landlord in reſpect of the actual occupa- 
tion of the tenant; and therefore, if a year's rent had been due 
at the time of the ſale of the goods, the landlord would have 
been entitled to it againſt the aſſignees; but he infiſted that, as 
the rent was not due in reſpe& of the actual occupation of the 
tenant, it could not be due in reſpe& of the contract; for that 
was collateral to the poſſeſſion of the land, and it was not com- 
petent to the bankrupt to enter into any contract after he had 
committed an act of bankruptey by which his effects could be 
bound. He admitted the analogy between the common law 
and ſtatute executions ; but contended that the proviſions of the 
ſtatute of Anne only extended to rent which had become due in 
reſpect of the actual occupation of the tenant, But in this cafe 
nothing was due from the bankrupt independent of the contract, 
and that contract was void as egainſt the aſſignees. This is an 
attempt to do indirealy what could. not be 3 in a direct 
manner. 

Bur ZER, J.— This queſtion has been very properly brought 
before the court; and the caſe has been very well diſcuſſed. 
With reſpect to the cuſtom of the n I confeſs it was new 

3 to 


IN THE TWENTY-EICHTH YEAR OF GEORGE 111. 


to'me; but on' the trial' it was proved to be a common cuſtom 
in many parts of the kingdom, and particularly in Norfolk; and 
I find on enquiry that it is a common cuſtom that the landlord 
may diſtrain the firſt day. Then there ſeems to be no difference 
in point of law between an agreement of this ſort and the com- 
mon caſe of a letting for a year. In both caſes the tenant is to 
enjoy the premiſes, and the landlord is to receive the rent; 
there is a guid pro guo. In general the landlord cannot diſtrain 
till the rent becomes due ; but if the agreement be otherwiſe, 
I ſee no objeQtion to it in point of law, It is true that the 
bankrupt could not have given a lien on particular goods, be- 
cauſe after the bankruptcy he cannot enter into any contract to 
bind his effects. But he may take a demiſe; and if he does, 
and agrees that the rent ſhall be payable on a particular day, the 
law gives the landlord a power of diſtraining on that day, That 
makes the diſtinction between a lien on the premiſes themſelves, 
and a lien on perſonal goods; the latter can only be made on the 
property in the goods ; but in the former, it is a remedy which 
the landlord has on whatever goods are found on the premiſes. 
GRose, ].—The queſtion is not whether the bankrupt him- 
ſelf is liable to an action on this agreement, but whether the 
landlord has the remedy claimed in rem on the goods on theſe 
premites. It is admitted by the plaintiff's counſel that, if a 
year's rent were due in reſpect of the occupation of the tenant, 
the landlord would have had a right to diſtrain. Now whether 
that rent was due or not depends on the cuſtom of the county; 
and that is deciſive, for by that cuſtom half a year's rent became 
due the inftant the tenant began to occupy. Therefore the land- 


lord's right of diſtreſs was well ret and if ſo, he is Adige 
in retaining this money. 


Rule diſcharged. 


| CROSSLEY againſt ARKWRIGHT, 


T HE plaintiff brought this action againſt the defendant, 
1 as ſheriff of Derbyſbire, for a falſe return on a Heri facias 
iſſued on a jodgment recovered againſt William Clarke, at the 


abated ail which mis. 


ſuch annuity was not regiſtered according to che directions of the y 
for in that eaſe de deed v le void. 
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ſgit of the plaintiff, and indorſed to levy 790 J. Gr. At the | 
trial before Buller, J. at the Sittings at Weſtminſter after laſt 

Eafter Term, the plaintiff proved the judgment recovered againſt 
Clarke on the 27th of Auguſt 1787, for 14061. in debt on bond, 


for a bond fide conſideration ; and then a copy of the execution, 


and the ſheriff's return of nulla bona, Then, in order to prove 
the property of the goods levied in C/arke, an indentute was | 
produced, which was executed on the 4th of- Fune 1787. be- 
tween Edward Allanſon of the firſt part, and William Clarke of 
the ſecond part; whereby, after reciting that 460 J. was due 
from Allanſon to Clarke, for which judgment had been confeſſed, 

and that Clarke had agreed to advance 20 J. more, and to pay an 
annuity of 2 51. per annum to Allanſon, and provide him a decent 


apartment, Allanſon aſſigned to him the poſſeſſion of a farm, and 


all the crops, cattle, goods, and effects, &c, Of theſe the ſhe- 
riff's officer had taken poſſeſſion under, the plaintiff's execution. 


But at the ſame time there, was a diſtreſs for rent on the pre- 
miſes by the duke of Nerfolk, made on the 8th of June. After 


this execution at the ſuit of the plaintiff, Clarke himſelf took | 
the ſame goods in execution on a writ ſued out by him upon a 


judgment againſt Allanſon, The Tearned Judge being of opi- 
nion, upon an objection taken, that the deed in queſtion was 
void, for want of an enrolment under the annuity act (a), and 


conſequently that no property was proved in Clarke, nonſuited 
the plaintiff. 


Morgan moved the court to ſet this nonſuit aſide, and grant a 
new trial, on two grounds, Firſt, that the deed was only voida- 
ble, and not actually void, for want of a memorial having been 
enrolled ; and, ſecondly, that the ſheriff, who was no party to it, 
could not take advantage of that defect, whatever the parties 
themſelves might; and he compared this to the caſes of Fines 
and Recoveries, which, though declared to be void, are only 
voidable. Bull, N. P. 224. 


Bower, Dayrell, and Wood, ſhewed cauſe againſt the rule. 


The ſtatute 17 Geo, 3. c. 26. , 1. having declared that all deeds 


whereby annuities are granted ſhall be null and void to all intents 
and purpoſes, unleſs x proper memorial thereof be regiſtered ac- 
cording to the method preſcribed by the act, the queſtion amounts 
to no more than this, whether the deed in queſtion, which is 
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"bd for the purpoſe of : conveying the property of goods 8 
Allanſon to Clarde. The bare ſtatement of the queſtion is ſufſi- 
ent to decide it. The preſent plaintiff can be in no better 
Atuation than Glare; and therefore, if the latter had uo pro- 
perty in the goods, thoſe who claim under him cannot have a 
better title. As to the caſes of Fines. and Recoveries, which 
were aſſimilated to this, they do not bear the leaſt analog y to it. 
The queſtion in thoſe caſes was, whether the party wiſhiog 
to take advantage of the ſtat. of Meſim. 2. c. 1. as to fines, or 


he 11 H. 7, cap. a8 to recoveries, was bound to plead it; and 


it was held that | he was. But thoſe acts of parliament treat 
of matters which. in theit nature San only relate to the parties 


themſelves who, are privy thereto, and cannot affect third per- 


ſons ; they declare that the fine or recovery ſhall be void; but 
the party for Mhſe benefit the provifion was intended may wave 


it if he plzaſes, The analogy between thoſe, caſes and the pre- 


ſent would indeed have held if the act in queſtion had merely 
declared that the annuity ſhould be void. but it goes further, 

| and. avoids the. deed itſelf... This i is more like the caſe of a gam 
ing note, or one given fot. an uſuriqus.confideration, where ſuch 
ſecutities ars abſolutely void even in the hands of innocent in- 
:dorſces.; heteas, in the caſe of a note or bill given for a ſmug- 
gling tranſaction, only the contract is avoided, and not the ſe- 
eurity, and therefore it is only void as againſt thoſe perſons who 
can be affected with knowledge of the illicit conſideration. But 
here not only the contract is made void, but the inſtrument it- 
elf. But ſuppoſing this deed only to be voidable, it will make 
no difference here; for it is admitted that it ĩs voidable by either 
of the parties: now, though perhaps Allanſan might not at pre- 
ſent wiſh to avoid it, yet he may alter his opinion hereafter; 
and as the ſhetiff was appriſed of the inſufficiency of the transfer, 
be was zuſtiſied in ſtopping his hand. Beſides, it appears that at 
the time when the ſheriff's officer came to levy execution undet 
the plaiatiff 's wait, upon theſe goods, the landlord had already 
diſtreined them ; therefore, even ſuppoſing. that: the goods were 


the abſalute property of Clare by virtue of this deed, till they 
vrte not liable to be taken in execution while they were under 


the diſtreſs, being then in the cuſtody of the law. Quathie 
_ ground it is immaterial in whom the property was. 
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1708. of Clarke at the timo when: the i eriff mode his return of lle 
Fal, of whether they then ſo fut belonged to lla ſon as to ware | 
CrbsLre | tant che ſhetiff in makingithat rotura:; Firſt, the deed cannot de 
424 confidered'as abſolutely void Thee ate ſeuerul ſtatuteꝝ which ate 
Waldur. worded as ſtrongly as this of 44 C. g. dettaring in terms as ex- 
preis that the deeds to which they refer hall be abſolutely nut 
and void to all intents and purpoſes; and yet the courts have 
conſtrued” them to mean only voidable at the election of the 
parties ooncerned. Such ate the caſes of Fines and Retoveries. 
2 Int. 336. 3 Co. 59. 5. 60. 80 the tat r Elis. c. 19. which | 
provides that all grants, leaſes, Gr. made by biſhops in other 
manner than is mentioned in the act, ſhall be utterly vid and of 
no effect, to all intents and purpoſes, has yet been conſtrued to 
be only voidable as to the ſucceſſor for whoſe benefit it was in- 
tended, but good as to the gtantor himſelf (2). And a ſimilat 
conſtruction has heen made om 13 EA. c. ro. relative to leaſes 
made by à dean and chapter (8): Again, in an indictment for 
forging (c) a bill of exchange, all the judges lately held that it 
need not be ſtamped, upon an objection being taken that it could 
not be received in evidence unleſs it was firſt ſtamped, although. 
the act 23 C. 3. c. 49. impoting's duty on ä 
preſsly fays; that no bill of exchange ſhalt be teceived in evidence, . 
unleſs it be firſt duly ſtamped. But even if the chf ſhould not 
de inclined to adopt that conſtruction in the preſent wry 
events the deed can only be held void as far as reſpects the annuity; 
and good as to the other parts. The annuity was not the principal 
inducement to granting the deed; it makes but a very ſmall part 
of it; there was an antecedent and a meritorious conſideration, 
namely, the debt and judgment. It would be attended with mif- 
chievous conſequences, if every deed, comprehending other mat- 
ters, were liable to be ſet aſide becauſe a ſmall annuity was ſecured 
by it, which the parties had omitted to regiſter, The adi ef parkia- 
ment was only intended to guard againſt fraodulent- annuities, 
given without any, or ſufficient, confideration;and hre tlic an- 19 
nuity itſelf was the principal motiee to the dred. Family ſotilo- 
ments will be liable to be overturned if the court were to en- 
tend the conſtruction of the ac beyond the line: it freq 
happens Wer annuities ure ſeeured"by: them (40/1 Where 
(e 10 C. 59. 4. "Go. 1 8 207 e la J. fort . e ongf all the 
(8) 2 BL: Com. #44 =. 4 Oo e 2 
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| it appeared that there uss a meritorious; (confideration. for the 1788... 
grant, court; of equity would compel the; party to regiſter te 
Added, and would not ſuffer bim to take advantage af his o,. Crowr, 
laches. Olarũe in this caſe might have regiſtered.the deed. if be eo. | 
had pleaſed. The court cannot intend that he is defrous: of WIdur. 
ſetting it aſide; if he had been, he might have applied to this 
court to haye. it cancelled, but no ſuch application having been 
made, the preſumption is that he choſe it ſhould ſtand; he waves 
the beneſit Which the act holds out to the grantors of annuities. 
2a, if then, secording to the authorities cited, this deed was 
not abſolutely void, but ooly yoidable by the parties, and they 
have not elected to avoid it, no advantage can be taken of the 
neglect by third perſons. It would be ſtrange indeed if it were 
in the power of third perſons, Who are indifferent to the tranſ- 
action, and have no ãntereſt in the ſubject, to vacate a contract 
EE made between two others who are content. to abide by 
- It is 4 maxim that. evety-perſon may wave the benefit of a 
a introduced; For: himſelf; but according to the doctrine 
maintained on the other fide, it is in the power of every third 
petſon to compel him to take advantage of it, whether he will 
or not. It is plain too by the proviſions of the act in this caſe, 
; that no ſuch liberty! was intended: as the defendant aſſumes; for 
the third) ſection only gives the grantur a power of applying to 
the court ta cancel the inſtrument. It ſhould. ſcem therefore 
that the legiſlature. intended that no other perſon ſhould take ad- 
vantege of any defec,.,, Boelides, if this objection were to prevail, 
it would make an opening to fraud ſot a petſon might gain 
credit upon the poſſeſſion of goods undet ſuch a deed, as the pre- 
ſent and. afterwards when any creqitot fucd out execution, this 
objection would be ſet up it in order to defeat his ſuit. And. alter 
all, the judgment of the : court.in-this bak in fayour of the de- 
fendane will, not reſtore = poſſeſſion of, theſe goods to Edward. 
Allanſon, hut Clarbe will. r. remgio the owner of hem, if the 
| - parties.themiclves are determined to abide; by their contract; and 
the gol elfe of ſuch, 3 determigation. 10 be to enable curl 7 
to hold his. eceditors as defence. 
Burr, J The queſtion, . 2s a | diſtreſs had N 
wade on ig pfemiſes, the Weriff was at liberty to take the goods 
ain exccution, | was. pot conſidered at the trial. It is immaterial 
10 conſide der in this ſtage. of the bubacls * a court of. equity 
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force the regiſtering of the deed: but the terms on which they 


would compel it ate againſt the argument uled by the phaintiff's 
counſel; for they could not ay that a deed which was aQually 


void in point of law was good, but, as between the parties them 


ſelves, they would do what was right by a fide wind. If the 
court of equity interpoſed, it would be by ſaying, that the party 
who had granted the annwity ſhall not retain the conſideration 
money againſt conſcience ; but if he did retain the money, they 
would compel him to make a ew grant and to regiſter it. It is 

alſo immaterial. here to ſay, Whether, in the inſtance put of a fa- 
mily ſettlement, containing the grant of a ſmall anduity, a court 
of equity would conſider it as two diſtinct deeds for that pur- 
poſe. But the objection now eis, that the deed itſelf ie void be- 
cauſe the memorial was not regiſtered according to the ditections 
of the annuity act. The words of this ſlatute ate as ſtrong as 
poſhble ; it makes the deed void to all intents and purpoſes hat- 
ſoever. And in none of the numberleſs' caſes which have ariſen 
upon this act, has it ever been doubted but that annuity deeds 
not regiſtered conformable to the ſtatute were void. The caſes 
cited on behalf of the plaintiff do net apply: firſt, as to thoſe 
relating to matters of reeord, they ſtand on very different 
ground. And, ſecondly, às to leaſes made by eccleſiaſtical per- 


ſons + the object of thoſe Jaws was to prevent eccleſiaſtical per- 


ſons binding their ſucteflors without their conſent; and there- 
fore the courts have ſald, that they may bind themſelves; but not 
their ſucceſſors. "But the caſes of annuity deeds proceed on dif- 
ferent principles. We all know the miſchicfs that enfued the 
Stanting "of aunuities evious to the ſtatute 17 Geo. 3. They 
are not granted for a number of years only, but for life, and ge- 
nerally by diftreſſed men, *who. cannot offer any ſecurity beyond 
their own lives. And nleſs they can be ayoided the! parties 
themſelves, they cannot be voided a t all.” And") "7 Fe wen to 
& grantor 
only, cannot be aveided* during Bis "Life, © fue conſtruQtian 
would repeal theatof parliament?” The two Naa d to 
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the deed: then let us conſider, whether, under theſe circum- 
ſtances, they have not elected to avoid it? In my opinion the act 
done by Clarke ſhews his election to avoid it. He had poſſeſſion of 
theſe goods under the deed, dated the 4th of June 17873 ſo long 
as that deed continued in force, the property was his; but not 
relying upon that, he afterwards ſued out execution againſt theſe 
very goods, and by that he declared his election to avoid the deed. 
This cannot be likened to the caſe. of a deed by which a ſmall 
annuity is reſerved to a perſon not privy to the other parts of the 
deed ; becauſe here the annuity is the very conſideration of 
granting the goods; therefore the tranſaction is entire, and muſt 
ſtand for the whole, or be defeated for the whole. And here Clarke 
has ſaid that he would not abide by it. With reſpe to the caſe 
of a contract upon paper not ſtamped, that is widely different 
from the preſent caſe. The ſtamp acts are merely revenue laws: 
there are clauſes in ſome of the old ones to enable the party 


who has made a contract on unſtamped paper to get it ſtamped 


after it is made on paying a certain penalty: now all theſe acts, 
being made in pari materid, muſt be taken together; and though 
they ſay that ſuch a paper ſhall be void, yet they make a provi- 
ſion to make it good; and therefore if it be ſtamped at the time 
it is produced, it is ſufficient. The caſe alſo of a criminal pro- 
ſecution for a forgery committed on unſtamped paper ſtands on a 
different ground: the ſtatutes only ſpeak of deeds which are 
avoidable in law if not ſtamped : but in the caſe of a forgery, the 
inſtrument is not produced as a good deed, but as a falſe one. 
Then it is-not competent to the perſon, making ſuch falſe deed, 
to ſay on a criminal enquiry that it is not good on another ac- 
count; for if the inſtrument be falſe, and it be made with a 
view to deceive, that is ſufficient to conſtitute a forgery. 

GROSE, J.—I cannot form any opinion with reſpe& to the 
real merits of this caſe. But the queſtion before the court now 
is between the plaintiff on the one hand, and the ſheriff on the 
other, in which the court is to determine, whether the goods 
taken under the execution againſt C/arke at the ſuit of the plain- 
tiff, be the goods of Clarke or not, It has been ſaid that Clarke's 
being in poſſeſſion of them is primd facie evidence of the proper- 


ty being in him: ſo it is; but if that poſſeſſion be gained by 


the deed, and that deed come before the court, we mult ſee 


whether it conveys the property or not; and that bringe us to 


the J e whether the deed is or is not void to all intents 
— 3+ 44 Gas 7R be n. A 


| | agen 


bog 


1788, 
3 
CrossLEY 


RK 
WRIGHT-+ 


ww 


bio h0⸗. CASES IN TRINITY TERM 
1788. and purpoſes; under the act of parliament.” If it be, the plain- 
wo tiff cannot recover. Then it is material to conſider the ſituation 
Css of the parties: a writ was delivered to the ſheriff to take in exe- 
TE cution the goods of Clarke; this deed was then put into his 
walcar. hands, by Which he ſaw that an annuity was granted; and he 
alſo knew that it was void by the ſtatute, becauſe it was not re- 
giſtered. Then after the act has declared that ſuch a deed is void 
to all intents and purpoſes, it would have been imprudent in the 
ſheriff to have continued in poſſeſſion of the goods of which 
there was no valid conveyance. ' Whether Al//anſon or Clarke 
intended to diſpute the validity of this deed, I cannot ſay: but 
I conceive that either the one or the other would diſpute it, as 
it might be convenient for him to do ſo; for no counterpart of 
it was executed to Allanſon in order that he might have regiſter- 
ed it. Then the obſervation with reſpet to what Carle did 
afterwards ſatisfies me that it was his intention to avoid the 
deed : that was not known to the world: but if any other per- 
ſon choſe to claim under this deed, either of them would ſay that 
the deed was void. The argument by analogy from the ſtatutes 
relating to uſury and gaming applies ſtrongly to the preſent caſe. 
T lay afide all conſideration of fraud ; becauſe, without laying any 
ſtreſs upon the queſtion of fraud, 1 ain of opinion that the deed 
is void in point of Jaw; conſequently that the ſheriff made a 
proper return, and that the non-ſuit muſt ſtand. 
Rule en | 
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v.. Arnssfors againſi BEAR D. 


A wager re- OI BS was jr ation of afſumpit upon a wager of five 


1 guineas, whether the Canterbury collection of the duties 
any branch upon hops for the year 1786 would amount to more than the 
of the public phy | 


revenues i Canterbury collection for the preceding year; the plaiAtiff af- 


illegal be- firmed that it would, the defendant that it would not. The 
cauſe it leads 


io an impro- declaration contained ſeveral counts, but the plaintiff took a 


3 verdict on the fifth, which was in ſubſtapce as above. At the 


we. trial, evidence was given of the defendant's admiſſion that he 
Had loſt the wager, on which evidence alone the verdict was 

given. Erſtine moved for a rule laſt Eafter term to ſhew cauſe 

why the. verdict ſhould not be ſet aſide, on the ground | that the 
defendant s admiſſion ought not to have been received in evi- 
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dence; or, ſecondly, why the Judgment ſhould not be arreſted. 

On the day for ſhewing cauſe in the laſt term, the court ſaid 
there was no foundation for granting a new trial; and deſired 
that the rule for arreſting the judgment * be en in this 
term. | 

Bond, Serjt. kd Adam, now ſhewed cauſe againſt the led igen 
in Werl are permiited by the common law. 11 Rep. 87. 6. 

And actions have been entertained'on a variety of ſubjects of this 
ſort, as in Andrews and Herne (a), where a wager was laid that 
Charles Stewart would be king of England within twelve months 
then next following, he being then in exile, which was held 
good. So in The Earl of March v. Pigot (b), where two heirs 


betted on the lives of their reſpective fathers. And in Murray 


v. Kelley, M. 25 G. 3. on a rule to ſhew cauſe why the de- 
fendant ſhould not be diſcharged on filing common bail, on the 
ground that the action was on a wager, the wager appeared to 
be whether A. kept a military academy at ſuch a place. Lord 
Mansfield enquired into the caſe of Foſter v. Thackery (c), and 
then ſaid that this was merely a wager on a private event, and he 
faw no reaſon why it ſhould not be conſidered as a legal debt; 
and the rule was diſcharged. - The form of trying iſſues directed 
by the court of Chancery is alſo deciſive that wagers in general 
ate permitted. The only inſtances of wagers, on which action. 
cannot be maintained are, firſt, ſuch as tend to create an impro- 
per bias in the minds of the parties reſpecting the exerciſe of 
ſome office, privilege, or duty. Secondly, ſuch as are pro- 
hibited by act of parliament. Thirdly, ſuch as are contra bonos 
mores, Fourthly, ſuch as tend manifeſtly to the injury of third 
perſons, or of the public at large. Of the firſt ſort is Allen; and 
Hearne (d), where a wager between two electors on the event of 
the election was held void, In that caſe the wager was con- 
ſidered as raiſing an improper bias in the minds of the parties 
to vote for this or that candidate, which would have been ſub- 
verſive of the freedom of elections, and detrimental to the con- 
ſtitution. But the court did not ſay in that caſe that ſuch a 
wager would have been void if made between parties who had 
no concern with the election. And upon that principle was the 
caſe of Jones v. Randa (e), determined to be a good wager, 
which was on the event of an appeal in the Houſe of Lords, 
becauſe it was not made between parties who could in any de- 
(a) 1 Lev. 33s: (s Burr, 2802. ( Ante, 1 vol, 357. (4) Ame, 1 vol. 56. 

4 Corps 37. | | 7 | 
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ATHERPOLD 


otce bias the 8 of hy Wee But it was Felt ſaid 
that had it been made with a lord of parliament, it would have 
been void: Now it does not appear that theſe parties were 
hop-growers, and conſequently neither could: be inſtrumen- 
tal in diminiſhing the revenue in any degree on account of 
any bias ariſing from this wager, even if it could be ſuppoſed 
that ſo trifling a ſum as that in diſpute could be capable of in- 

fluencing the mind to make ſuch an attempt. Neither could 
this wager have induced any defalcation of the revenue, by de- 
terring either party from growing hops; for it was made after 
the hops had been planted and were in bloſſom, when it, was 
too late to apply the ground to any other ſort of cultivation, 
And beſides it was ſaid by Lord Mansfield, in the caſe of The 
King againſt Sf. Luke's Hoſpital (a), that rates, taxes, Cc. 
chargeable upon landed property, depend altogether upon the 
will of the owner. He may uſe the ground in the manner he 
likes beſt, or even not at all if he ſo chooſes. From whence it 
appears that the public is not at all intereſted in the diſpoſition of 
lands till the produce is received, in reſpect of which only thoſe 
duties ariſe. Nor can it be unlawful for any man to follow 
his own diſcretion in adopting this or that ſpecies of cultivation, 
And again too it is to be conſidered that the quantity of hops 
muſt neceffarily depend on the ſeaſons and various other cir- 
cumſtances over which the parties can have no control. Un- 
der the ſecond head of objection are included wagering policies, 
wherein the parties have no real intereſt, which are made void 
by 14 Geo. 3. c. 48. But that does not extend to theſe ſorts of 
wagere, but is confined merely to policies, and ſeems to have 
been ſo conſidered in Roebuck v. Hammerton, Coup. 737. It 
was indeed thought neceſſary during the war in 1708 to paſs an 
act (6) to prevent wagers relating to that war; but that act 
reached no further, and expired with the war which gave riſe to 
it. But it is fairly to be collected from thence that wagers of 
that ſort were not prohibited before the paſſing of that ſtatute, 
and are now become legal again. Thirdly, wagers which are 

contra bonos mores are illegal, Coup. 39. The fourth claſs con- 
fiſts of ſuch wagers as tend manifeſtly to the injury of private 

individuals, or of the public. This may be done in the one 
caſe, either by making a "wager to commit ſome perſonal wrong 
fo another, as by beating him; or by raiſing a diſcuſſion pow 


{a) 2 Barr, 106%. tongs tend nf 
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judicial to his character or feelings; as was the caſe of Da Coſta v. 
Jones (a), which was a' wager reſpecting the ſex of the Chevalier 
D' Eon. On the other hand it was alſo ſaid by Lord Mansfield 
in "Fones v. Randal (3), that the law does not allow of wagers 
againſt ſound policy and it may be contended that the preſent 
is of that deſcription. ' But upon conſideration it will not ap- 
peat to be fo. Nor can the public be in the remoteſt degree in- 
jured by a diſcuſſion of this ſubject. By 9 Arn. c. 12. , r. 
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there ſhall be paid a duty of 19. for every pound of hops grown | 


in Great: Britain, cured, and made fit for uſe ; and by the 5th 


ſection that duty is placed under the management of the com- 


miſſioners of excife, and by further proviſions in the act the te- 
ſpectiye places of growth are directed to be aſcertained. From 
hence it appears that the moſt certain medium of proof of the 


growth of hops in any particular place is the exciſe officet's 
book. Now this being a matter of notoriety in itſelf, the public 


could not poſſibly be prejudiced by the production of this evidence. 


It does not diſcloſe any thing of which advantage can be taken 


by enemies. 80 far from any injury ariſing to the ſtate from 


- the amount of it's revenue being known, it is frequently a mat- 
ter of public debate, and the principle has always been adopted 
that ſuch information is conducive to it's proſperity, Upon 


rhis occaſion the exciſe officer was ſerved with a Jubpena duces 
tecum; and though perhaps, according to the opinions of Lord 
Mansfield and Mr. Juſtice Aſbburſ in two caſes ſeverally tried 
before them at Ny Prius, the officer might have objected to 
produce bis book, yet the diſcuſſion of that queſtion was ten- 
dered unneceſſary by proof of a confeſſion, made by the defend- 
ant himſelf, that he had loſt the wager. Admitting therefore 
for an inſtant that the officer would have been juſtified in re- 


fuſing to produee the accounts, ſtill as the plaintiff was enabled 
to eſtabliſh his caſe by another medium of proof, which is held 
ſuffieieit by the rules of evidence, the objeRion, it any, was 


completely done away. 


_ Erferne and Garrow in ſupport of the rule. No principle is 
better eſtabliſhed than'that an ation cannot be maintained upon 


a wager" which is contrary to ſound policy. This was expreſsly 
laid down by Lord Mangfield i in Jonet v. Randal (e), who alſo 


ſaid that notwithſtanding a wageting contract was not prohibit- 

ed by any poſitive law; ner adjudged illegal by any precedents, 
) cu. 729. (Y Coup, 39. (c) cp. 30. 
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diſcuſſion matters of public moment. As to the caſe of Andreu 


en San IN TRIN r E FE 


yet it ay be decided to. beſo upon principles. Nom the pre- 
— {ent wager jo agaioft the principle of ſaund polioy ; for/it dende 
ATuzzro.D to the injury, of the revenue and to the public. detriment. If is 
not lawful for a man to Jay a wager that the revenue ſhall beleſs N 
one year, than another, becauſe, he immedistely makes himſelf 


intereſted in the dimipution of it. And if this were allowable in 


one dictrict, fiMmilar wagers may be laid reſpecting the amount all 


over the kjpgdom, and the officer of exciſe may be ſummoned 
to every aſſiae town id the progreſs at the different circuits. 


Nor will the miſchief ſtop here; for wagers may equally be laid L 


the amount of every branch of | the! revenue; and thus 
numbers ef people may be engaged in defrauding- govern- 
ment. Foreigners too may make an improper uſe of ſuch 


a licence, and by means of the proceſs of our -own + courts! 


gain intelligence of all the internal reſources in the kingdom. 


this, wager before it was laid 3 and that is a complete anſwet to 
the argument Which has drawn from the practiee of the 


court of Chancery in direcging, ſeigned iffues to be tried, and 


to the generality of the caſcs where actions upon wagets have 


been petmitted. Hut this is ag idle wager between two perſons 
having no concern in the ſuhject matter to draw into judicial 


and Herne (a], that was before the ſtatute, 14 Geo. 3. c. 48. 
which. was gaſſed for the expreſs purpoſe. of preventing perſons 
from isſuring, events in which they were not intereſted... And; 
it ir awe ſeem that the ſpitit of that act extends as well to oral 
as to ſuch as are reduced to writing in the form. of a po- 


n and that it ought 1 to. be conſtruedin afficmance. of the, cam». 


mon law, which. tejects evety ſpecies, of gaming. But at any 
rate it is, deciſie againſt this wager that it militates againſt 


ſound policy, by drawing into diſcuſſion an imptaper ſubject. 


detrimental; to the public, intereſt; and if in it's, conſequences 
it is Jikely to produce any injury to the revenue. it is void and 


illegal on the: face of the, record, and cannot be ſupported by 
any. evidence whatever... And the admiſſion that the endiſe, 
officer could-oqt have been compelled to produce his books, is, 


deciſive, of the queſtion ; far if the pactias had a right ta laꝝ this 


et Waun, =P 7 72 e100 


ſubject. 


5 


The parties hag no intereſſ whatever in the ſubject matter of 


wager, the law would alſo, give; chem a right to compel. the/ pu- 
duRtion. o that Which is ceataialy the: beſt evidence open the 
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ſubj ect. Then if thit were impropet evidence to be admitted, 1788. 
which was necbffury w0 ſuſtain the declaratioh; actorditig to the 
Cale of Jones e. _ is yur ground fot wp, Artrznarols 
| the jodgmeat. od ref nid nac ad Canna . s 
| -ASHHURSTyJ -In my cpitowthie courts have gone far enough | 
in encouraging impertinent wagers, Perhaps it would have been 
bettet fot the public if the courts had originally detetmined that 
no action to enforce the payment of wagers ſhould be permitted! 
38 far however as the determinations have gone we ate bound 
by authority; but 1 think we ought not to go further. Now 
I om of opioion that the preſent caſe falls within the principle 
of thoſe wagers which: have been determined not to be good; the 
courts have ſaid that wagers ſhall not be allowed whith tend to in- 
troduce indecent diſcuſſions, or which in the event may have an 
influence on the public policy of the kingdom. On this principle 
a wager on the event of an election of members to ſet ve in parlia- 
ment was held to be illegal, becauſe the pet ſons laying the waget 
were intereſted in altering the free courſe of election. The preſent 
wager. alſo appears to me to fall under the ſame claſs of objec- 
tion; becauſe it is againſt the found policy of the kingdom. 
It might be attended with miſchievous conſequences to permit 
any two perſons by the means of laying an impertinent wager to 
bring forward a diſcuſſion of this ſort, and expoſe to all the world | 
the amount of the publie tevenue. The parliament is the pro- 
pet place in which theſe queſtions: ate to be diſcuſſed ; and it 
would be improper to permit it elſewhere. The plaintiff's 
ä counſel have admitted that the officers of exciſe were not bound 
to produce the public books. And indeed it would be bighly 
inconvenient if they were liable-to- be called: upon by every in- 
dividual for that purpoſe. Now that goes the whole length of 
determining this caſe; for if the wager be ſuch that the boſt 
evidence by which it muſt be proved is improper to be admitted; 
that circumſtance ſhews that the wager is in itſelf illegal; and 
if ſo, no admiſſion of the party that he has loſt the wager can make 
that legal which is in it's nature illegal. For he has a right 
to ſay that, though he has loſt: his wager, originally it was 
illegal, and he may -refuſe to pay it on that ground; There 
fore I am clearly of alen ar this wanne ede ro: be 
arreſted. . we. di eg no 191104 2573 YT HD. 
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1788. BvLLER; J-—This is the caſe oſ · an · idle-wager between 155 e 
— perſons, who have no converpitifthe ſubject;to)draw into/queſ< - . 
ArazxroD tion a matter that reſpects the wwtereſt and general importane@of * 
os. the country: and on that ground I think that the wager is illegal. 
Il I do not find that it has ever been eſtabliſhed as a poſition of law 1 
that a wager between two perſons, not intereſted in the fubject 
matter, is legal. If it were ſo by the la of England, we muſt be * by 
bound by it : if not, I ſhould hold otherwiſe: Such a wager is not 
permitted by, the laws of other countries ; it is not allowed .. 
by the civil law, nor by the law of Scotland; and à determi 
nation on that point, which came from the court of Seſſions in 
Scotland, was affirmed here in the Houſe of Lords on an ap- 
| peal. But however the queſtion may be as to wagers in general, 
the diſtinction which has been taken in former caſes will govern 
this. What Lord Mansfield ſaid in the caſe of Murray v. Kelly 
is directly applicable to this; he faid that that wager was good 
becauſe it was on a private event: from whence it is to be in- 
ferred that i in his opinion it would have been void; had it been 
on a public event. The objection in this caſe has greater weight 
than that in Fofter and Tbhacłeray; for there the event, on which 
the wager was founded, was a matter of notoriety to all the world. 
But this wager could not be proved without ſearching the books 
relating to the revenues of the country.” And I am glad to find 
that in the only two caſes where this queſtion has ariſen at 
Ni Prius, Lord Mansfield and my brother Aſpburſi were both 
of opinion that the officers» were not bound to produce the re- 
venue books. If it wert neceſſary to have recourſe to it, 1 mellae 
to think, with the opinion (a) of this court and that of wks 
Common Pleas, that the ſtatute of 14 Geo. 3. would reach the 
preſent caſe. F or though the ſtatute ſpeaks only of policies, 
yet I thing it may extend to caſes like the preſent. For either 
the courts muſt reſtraĩin that act of parliament to Tuch 'caſes'as 
in form ate policies, which» would entirely tepeal the ſtatute; br, 3 
by purſuing. the pirit of the act, extend it to a/l eder. I chin} 1 
the latter is the true. conſtruction; for a policy i is nothing, bur 
a promiſe. And it would be ſtrange to determine that the pat 
ty might do-the ſame thing in one form which the flatute Has 4 
exprelsly. prohibited to be done in:another. © rl I 54 4 
GRoss, J.—I agree entirely on principle with my e 
And as to the admiſſion of the party, if that were a ſufficient 4 


4142US 1a) In Fler v. Thackeray, 
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anſwer to the objection, it might equally be given in every caſe 
on an objeRion to the legality. of the wager in arreſt of judg- 
ment. But this is an objection appearing upon the face of the 
record, and the confeſſion of the party cannot appear there. 
Therefore, on the principle of ſound policy, I am clearly of 
opinion that the judgment muſt be arreſted. 

Judgment arreſted. 


The Kine againſt LEw1s. 


e having obtained a rule to ſhew cauſe why an 
attachment ſhould not go againſt the defendant, who 


was ſheriff of Monmouthſhire, for negleCting to take a replevin 
bond, 

Rufjell now ſhewed caule, and obſerved that an attachment 
for ſuch a charge had never been granted before, becauſe the 
party injured might maintain an action againſt the ſheriff, which 
was an anſwer to the application. And that this could not by 
any means be conſtrued to be an abuſe of the proceſs of the court, 
or a contempt, which were the ſole grounds for an attach- 
ment. And 

The Gor being of that opinion, diſcharged the rule. 


Rule diſcharged. 


DzzvY againſt SHE K. 


HE declaration ſtated that 'before and at the time of the 
making of the promiſe and undertaking next therein after 
mentioned the defendant was a dealer in lottery tickets, and had 
Formed a certain plan or ſcheme for the ſelling of, and had in- 
tended to ſell, whole tickets and ſhares of tickets of and in a 
certain ſtate or government Iriſb lottery, before then duly 
eſtabliſhed for 1787, upon the terms following; that is to ſay, 
that the purchaſers of ſuch tickets and ſhares of tickets reſpec- 
tively ſhould be entitled to and have the benefit of all prizes 
ſuch tickets ſhould' be reſpeRively drawn, except thoſe of 10/. 
and that the benefit and advantage of the prizes and ſhares of 
Prizes of 107., which ſach tickets ſhould be reſpectively drawn, 
Sp T- - ſhould 
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Attachment 
againſt a ſhe- 
rift for ne- 
glecting to 
take a re- 
plevin bond 
refuſed. 


Nedneſaay, 
June 4th. 


The ſale of 
lottery tick- 
ets by which 
the purchaſer 
is to be en- 
titled to all 
the benefit 
of them, ex- 
cept the 101. 
prizes, is 
prohibited 
and made 
void by 22 
Geo. 3. c. 47. 
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CASES IN TRINITY TERM 
ſhould be and remain to the ſaid defendant ; and that afterwards 
and after the eſtabliſhment of the ſaid ſtate or government Triſh 
lottery for the ſaid year 1787, and before the drawing of the 
ſame, to wit, on the 24th of Oclober 1787, at London &c. it was 
agreed by and between the plaintiff and defendant in manner 
following, that is to ſay, the plaintiff agreed to furniſh the ſaid 
defendant with 1r:fþ ſtate lottery tickets for the year 1787 at 
the market price, to receive from him only 4/7. odd' ſhillings, 
that is to ſay, for each ſuch ticket, whatever the plan might 
produce on the ſale, to have lodged with him, the ſaid plaintiff, 
the commiſſioners or bankers receipts, and at the expiration of 
the drawing of the ſaid lottery to appropriate the prizes of 20/7. 
and upwards to the holders of the chance fold ; thoſe of 107. to 
be applied to the general account, and, firſt paying the plaintiff 
the intermediate price, that is to ſay, the difference between the 
ſaid 4/. odd ſhillings a ticket as aforeſaid and the market price 
of ſuch ticket, then to divide the profits, two thirds to the de- 
fendant, and one third to the plaintiff, But it was underſtood 
that any loſs or deficiency in the produce of the prizes, which 
the plaintiff was to ſell at the' fair market price, ſhould be borne 
by the ſaid plaintiff only, who, on the other hand, was not ſub- 
ject to any expence. And the ſaid agreement being ſo made, 
Sc. Then followed mutual promiſes to perform the ſaid agree- 
ment. And the plaintiff averred that afterwards he did furniſh 
the defendant, at his ſpecial inſtance and requeſt, with divers, 


to wit, twenty-five tickets of the ſaid ſtate or government 1r:/h 


lottery for the ſaid year 1787, and that the market price of the 
ſaid tickets then and there was 61. 105. by the ticket, making 
in the whole a large ſum of money, to wit, 162 J. 10s. The 
declaration likewiſe ſtated that. at other times the plaintiff had 
furniſhed other tickets to the defendant [ſpecifying them, and 
their prices]. The declaration then averred that there was not 
any loſs or deficiency on the produce of the prizes in the ſaid 


agreement mentioned at the expiration of the drawing of the faid 


ſtate or goyernment Jriſb lottery ; but, on the contrary, divers 


large profits, together with and over and beſides the reſpective 
market prices of the ſaid tickets as aforeſaid, 'accrued and were 


received by the defendant by and from the ſale of divers of the 
faid tickets in whole tickets and ſhares as aforeſaid, and by and 
from the 10/. prizes, ariſing upon divers of the ſaid tickets, and 
by and from other prizes ariſing upon ſuch of the ſaid tickets 


and 
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and ſhares of tickets as remained unſold in the hands of the de- 
fendant, amounting to a large ſum, Cc. Yet that the defendant 
hath not paid, Sc. Plea, the general iſſue. 

After verdict for the plaintiff, a.motion was made in arreſt of 
judgment. 

Mood. This queſtion turns on the 22 G. 3. c. 47. which 
enables the holders of tickets to ſell the whole of a ticket, or in 
ſhares not leſs than a ſixteenth ; and it is contended that the 
agreement between the parties is void, becauſe by the terms of 


it the purchaſer of the ticket was not entitled to the benefit of 


the 10/. prizes. But there is no expreſs proviſion in the act 


againſt ſuch ſales as the preſent ; neither will they appear to- 
counteract in any degree the ſpirit of it. The only reſtriction 


in the act relative to the ſale of chances is in the 13th ſection, 
which provides that no chance of a ticket ſhall be ſold for any 
time leſs than the whole time of drawing. That regulation has been 
here complied with. But it is permitted to ſell the chance of a 
ticket for the whole time; and thele tickets were ſold for the 
whole time of drawing ; and in reality this agreement amounts 
to nothing more than a partnerſhip between the parties, who agreed 
to divide the benefits according to a certain proportion ſettled be- 
tween themſelves; and there is nothing in the act to prohibit 
them from ſo doing, This 1s a penal ſtatute, and ought to be 
conſtrued ſtrictly according to the plain import of the letter. 
Neither is this agreement inconſiſtent with the ſpirit of the act. 
The general object of it was to prevent perſons from ſetting up 
lotteries of their own, and thereby injuring the ſale of the go- 
vernment tickets. Now this ſort of , agreement, ſo far from 
fruſtrating, promotes the purpoſes of the ſtate lottery, becauſe 
ſuch a contract cannot be entered into without firſt purchaſing a 
ticket in the ſtate lottery. This is widely different from the 
common caſe of inſuring againſt events in the lottery, becauſe 
that may be carried on without the actual purchaſe of tickets, 
but this cannot, but is a 40nd fide contract for the actual pur- 
chaſe of a ticket for the whole time of drawing ; and as to the 
proportion in which each is to be benefited, that cannot affect 
the intereſt of government, provided a ſtate lottery ticket is 
really purchaſed between them. 
Erſkine, contra. The object of the act was not merely to pre- 
vent the ſtate lottery from being injured, but alſo to prevent de- 


fgning perſons | from taking advantage of the i ignorant or neceſſi- 
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tous. The preamble of the act points out very clearly he's in- 


tention of the-legiflature, which was to prohibit every ſpecies 
of adventuring except that ſpecifically: ſanctioned by the act, 
namely, by the real and actual ſale: of à fictet, or of ſome entire 
ſhare of ſuch ticket, not leſs than a ſixteenth, for the whole 
time of drawing. The reaſon why this was required was be- 
cauſe it could eaſily be aſcertained what the real value of an 
ſuch: ſpecific ſhare amounted to, by comparing it with the worth 
of the whole; whereas if it were left ad libitum to the ſeller how 
he would divide the chances of each ticket, it would then be in 
his power to defraud the unwary by holding forth ſpecious pre- 
tences, while in reality the benefit to be obtained was not ade- 
quate to the riſk; and thus one of the principal deſigns of the 
legiſlature would be fruſtrated. The real and actual ſale of a 
ticket means an ab/ojute ſale of the ticket, by which the pur- 
chaſer ſhall be entitled to the h“ profits, for the whole time 


of drawing. Now the agreement in queſtion was not for the 


real and actual ſale of a ticket, in this ſenſe; for nothing 
amounts to that, unleſs the purchaſer is entitled to all the bene- 
fit of it, namely, - to every prize in the lottery, -or, in caſe of 
ſhares, to the reſpective proportions of ſuch prizes. Nor is this 
agreement conſiſtent with the expreſs proviſions of the act; for 
the ticket, when divided into ſhares, is required to be depoſited 
with the commiſſioners, which is not made neceflary according 
to the terms of this agreement, it being in the alternative, either 
with the commiſſioners, or banker. And if this ſort of adven- 
turing be legal, a ticket may be in effect divided, though not 
nominally, into a greater number of ſhares than are allowed by 
the act; for after being divided into as many fhares as the act 
permits, each of thoſe ſhares may be ſold, upon the chance of 
every deſcription of prizes in the lottery, to as many different 
perſons. | This would be the means of licenſing that inferior fort 
of gambling amongſt the poorer: clafs, and fabjetting: them to 
that impoſition, which it was the policy and aim of mo act to 
prevent. | 
ASHHURST, J.—It appears Gita the addi of this a& of 
parliament that the legiſlature had two objects in view. The 
firſt that the government and the public ſhould not be injured 
by individuals ſetting up private lotteries of 'their own, which 
were to be regulated by the drawing of the public one, and which 
might injure the fale of tickets in the public'lottery;- and the 
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other, to provide fot the ſecurity of individuals, and to guard 


againſt any impoſi tion upon them. And the regulations for 
theſe purpoſes are either that the tickets ſhall be ſold abſolutely, 


or that they ſhall be apportioned out in ſhares of the whole 
tickets, not leſs than 'fixteenths ; but ſtill they were to convey 
the abſolute intereſt in the ticket or ſhare at all events. And 
the legiſlature had good reaſon for making theſe regulations, be- 
cauſe the value of the reſpective ſhares was eaſily calculated: 


bat if it were competent to individuals to make any other cal- 


culations than thoſe mentioned by the act of parliament, it 
would be an inlet to frauds; for the common ſort of people are 
not able to enter into ſuch ſort of calculations, and it would be 
eaſy to impoſe on men of common apprehenfions by ſchemes of 
this ſort, as in this inſtance by ſaying that they would be enti- 
tled to the Chance of all except the 107. prizes, though theſe 
conſtitute the greater part of the prizes in the lottery. Now 


this caſe does not fall within either of the proviſions allowed by 


the act. It is neither the abſolute ſale of a whole ticket, nor of 


the ſhare of one. And the general clauſe in the act of par- 


diament declares that all ſales not according to the regulations of 
the act ſhall be void to all intents and purpoſes. This is a new 
mode of ſale not allowed W legiſlature, - 1 80 cannot therefore 
be ſuſtained. ä 
Bur LER, J.—- Under this act of parkament hits is ly one 


. way of diſpoſing. of any intereſt in a ticket leſs than the whole, 
and that is in ſhares not leſs than ſixteenths. Such are the re- 


gulations of che act; but neither of thoſe has been complied 
with here. The act directs that the tickets, which are to be 
ſold in ſhares, ſhall firſt be depofited with the commiffioners, 
who are to take care that not more than ſixteen parts of each 
ticket ſhall be delivered out. They are to ſuperintend the diſ- 
tribution of ſhares, and not private perſqps. One great object 
of the legiſlature was to prevent the lower fort of people from 
deing impoſed upon. Great miſchiefs had enſued from the 
temptations which were held out to poor perſons of adventuring 
for ſmall ſums. © The preamble to the thirteenth ſection is very 


ſtrong; „In order to prevent all adventuring with lottery 


tickets, other than ſuch as ſhall neceffarily arife' from the real 
i and au gu of ſuch tickets, and of ſuch ſhares thereof as 


Aal ſale of a ticket, unleſs it be an acholute ſale. And as to 
dane. | 7 7 


5 are hereby permitted. Now there cannot be any real and 
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an hiring to 
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any time of 
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were allowed, it would extend to all N mentioned by. 


ess INT RINOTYS PERM it 
ſhares, i it i expteſsly pointed out 'byztbe ſtatute . ate 
meant. So that it appears that the Jegiſlatuxe intended to pro- 


hibit all adventuring, except by the ahſolute ſale of 2 tickat, ot 
the ſale of a ſhare not leſs, than a ſixteenth. If this agreement 


the defendant's counſel, and the holder of a ticket might ſell 
each of theſe chances to ten different perſons, on the event of 
the ten different claſſes of prizes. But in my opinion theſe are 


chances which are prohibited by the act of limes, and there- 
fore this agreement is vid. 


; Sn, J- GEORGE himſelf of the ſame opinion, 
© key | Jane; arreſted. 


/ 


The K1 ING dnl. The Inhabitants of On DU A M. 


TH 0 BOWMAN, the pauper, went to he tk | 

Mr. Yoſeph Rhodes, of St. Mary Lamber b, . Sarry, livety- 
ſtable keeper and poſt- chaiſe letter, as under oltler, at g. per 
week, without fixing any time for the expiratian of ſuch ſervice. 
Some time after he had been there, à poſt-boy went away, and 


the pauper Was by his maſter Rhodes turned over to take his 


place, at 3s. per week, and the money he could get from the 
perſons he drove. He remained in ſuch ſervice upwards of two 
years, and more than one in the laſt employment as poſt- boy; 


during the whole time he found himſelf victuals, and lodged in 


4 room or loft belonging to his maſter in the yard, received his 
3. per week, and what he could get for driving. Some time 
after the pauper left the ſaid ſervice he returned to it again, 
when Rhodes told him he might go to work, and then remained 
one year under that agreement. Some time after he left the 
ſervice he returned to,it a third time, in or about à month of 
February, as an odd man, without wages, and continued under 
this laſt agreement till three weeks after Chrifimas, . Whea he 


' ict went he faw; and had ſome. con verſation with, the head 
oftler, and was ſome days about the. yard before he entered into 
any ſervice ; he then aſked his maſter Rhodes for his place, who. 


told him he might, have it. The .panper was temoved, toge- 


cher with his Wife, from Odibam, Sourbampten, to Lambeth, 
* LEY ne en the: 


ne 


1 Ir * 
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A rule baving been obtained to ſhew cauſe why the or, of 
Cons mould not be quaſhed: 


Sbepberd, and Cooke, Who were to have argued. in p- 
port of it, ſaid that the point had been determined in the 


caſe of R. v. The Tahabitagts of Newton Toney, ,in the laſt 
Term (a). 


Bearcroft, Burrough, and Portal, in ſupport of the order of 
ſeſſions. a 


An Rule diſcharged. 


Tha Kine again} This Inhabitants of Cn ESHUNT. 


of the pariſh of Cheſhunt, appealed againſt a rate or aſſeſſ- 
ment made for the relief of the poor of the pariſh of Cbeſbunt, 
alleging that he was aggrieved by being over-charged therein in 
reſpe& of the houſe and lands which he occupied in that pariſh ; 
and the ſeſſions ordered that he. ſhould be relieved, by being 
charged in the ſaid rate or aſſeſſment at the rate of 217. 4 
year, inſtead of the ſum which he then ſtood charged with; 
and that the faid rate or aſſeſſment ſhould be amended ac- 
cordingly. | 

A rule was obtained on a former day to ſhew cauſe why the 
order of ſeſſions ſhould not be quaſhed, on the gtound that the 


62 i" 
1788. 1 
TheKine | 1 | 
The Inhabi- +8 
- tants of _ 
Obinax. 9 
h | 
Saturday, 20 
| June 7th. * 
* 
Where a per- 1 
ſon is over - 1 
charged in a | 
poor rate, the os | 
ſeſſions may 1 
relieve him 8 
on appeal = 
and amen We 
the rate, by 
leſſening the | 
ſum aſſeſſed 


ſions could not relieve the appellant without altering the 
whole rate ; and that the ſeflions ſhould have quaſhed the whole 


rate, on the authority of The King v. The Churchwardens and 
Overſeers of Maddern (a), where the name of an inhabitant had 


day, without argument, 

The Court faid that the caſe of The King v. Maddern cola 
not govern the preſent, becauſe that was juſt the reverſe of this. 
There a perſon had been omitted in the rate ; here an occupier 
was over=charged. They were therefore clearly of opinion that 
thers-was * 1 the lofions to N this FT that 
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Jure 7th, 
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eker Fvsνννα,i BROOKES, the pauper, was originally 
— + mi = ſettled in the pariſh of Birmingham ; but ſubſequent to her 


OE. ſettlement there ſhe was:hired ,for a year to- one E/izabeth Poole, 
before the in the pariſh of Powick. She entered on ſuch ſervice, and ſerved 
| 288 till within eight days of the end of the term, when, on account 
2 10 his 4 of ſome difference between them, ſhe gave her,miſtreſs warning 
—_ If the 5 that ſhe would leave her ſervice at the end of the year. The 
E. LOR miſtreſs, on having hired another ſervant, by reaſon. of ſome im- 
charge him patient behaviour of the pauper, diſcharged her from the ſervice, 
on the ſame _ ' 5 | | x 
day, paying but paid the pauper her full wages. The pauper accepted the 
We. 200 Wages, and accordingly quitted the ſervice, and left the;pariſh 
ſervant being eight days before the year ended; but ſhe ſaid ſhe would have 
I > ſetved her year if ber miſtreſs would have let her. She was re- 
end of the moved by an order of juſtices from Powich, Morceſtenſbire, to 


n Fe. Phili p in ai ; and the ſeſſions, on appeal, nt 


1 | the order. | 1 
1 Bawer and Welſh, in 3 of the ir of ligne. The 

gaining a ſet- queſtion i is, whether, under the circumſtances ſtated in the caſe, 

e diſcharge the ſervice for the laſt, eight days was diſpenſed with by the 

15 ard _ miſtreſs ; or whether the contract was diſſolved by the mutual 

with the re. conſent of the miſtreſs and ſervant.. They admitted that if the 

mmainder of ſervant, depart for any teaſonable cauſe, as in R. v. hip (a), 

v here he went to a ſtatute fait three days before the expiration 

of the year, though againſt the maſter's conſent, the wrongful 

act of the. maſter. in. refuſing his aſſent to ſo reaſanable:a requelt | 

Hall not prevent the mee From » gaining a nn, Or if 


. 
29113 | A : 8 . 3] N 
1 : | 7 A maſter 


y * 


tion of the year, with a view of defeating his ſettlement, as in 
Eaſtland v. Meſibonſiey (a), that likewiſe will not defeat the ſet- 
tlement. But where there is an acquieſcence on the part of the 
ſervant to quit the ſervice before the end of the year, at the in- 
ſtance of the maſter, in ſuch caſe the contract is conſideted to 
be diſſolved by mutual agreement; and the ſervant cannot gain 
a ſettlement. In R. v. Greſham (6), where the maſter inſiſted 
on turning away his ſervant, and threw down his wages, which 
the other took up and then went away; the court held that the 
taking up of his wages amounted to an aſſent on his part to the 
diſſolution of the contract. So in the preſent caſe, the aſſent of 
the ſetvant to the diſſolution of the contract equally appears from 
her accepting her wages and actually quitting the ſervice. This 
caſe is diſtinguiſhable from that of The King againſt Sr. Bartbolo- 
mew by the Exchange (c), where, though the whole wages were 
paid, and the ſervant quitted the ſervice by conſent a week 
before the end of the year, the court beld that a ſettlement was 
gained; for there were ſeveral other circumſtances in that caſe 
which do not exiſt in the preſent, and the court ſeemed to lay 
great ſtreſs on the circumſtance of the maſter's giving the ſervant 
half a guinea, which they conſidered in lieu of board- wages for 
that week. But here the relation of maſter and ſervant was ab- 
ſolutely put an end to eight days before the end of the year. The 
fact ſtated in the caſe that the ſervant would have ſerved the 
whole year, if her miſtreſs would have permitted her, does not 
vary the queſtion ; for it does not appear that ſhe inſiſted on ſtay- 
ing, as in Eaftland v. Neſtbonſley, or even that ſhe made any 
offer to ftay. Neither can the circumſtance of the whole wages 
having been paid make any difference, becauſe the contract was 
diſſolved before the end of the year. R. v. Caſtlechurcb (d). 
Bearcroft, contra, The principle on which this caſe muſt be 
determined is laid down by Lord Mansfeld in the caſe of The 
Ling vi St. Bartholomew by the Exchange, where he took a diſ- 
tinction between exceptions in the contract, and difpenſations 
with the ſervice. ' If the caſe be of the latter deſcription, and it 
be bon# fide, a ſettlement may be gained by the ſervant, notwith- 


:ſtanding he is not in the actual ſervice of his maſter the whole 


"Ione But there cannot . a diſſolution of the contract without 


0e Bore 312. my 8 e 1014. 00 Cali. 48. (a Burr. S. C. 68. 
lh 9 92 the 


IN THE TWENTY+EIGHTH YEAR OF GEORGE iii. 
a maſter fraudulently diſcharge. a ſervant juſt, before the: expira- | 
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the conſent of both parties. Now that was not the caſe here: 
but on the contrary it is ſtated that the ſervant was willing to 
have ſtayed till the end of the year, if het miſtreſs would have 
permitted her. The circumſtance of her giving her miſtreſs 
warning to leave her at the end of the year is an additional probf 
that ſhe meant to ſtay till that time. And the impatient beha- 
viour of the ſervant was not a ſufficient ground to diſcharge her 
before that time. The facts therefore, in this cafe, only amount 
to a diſpenſation of the ſervice by the miſtreſs, and will not | 
prevent the ſervant from gaining a ſettlement, oo 
. Silveſter: was to have EY Te fame my but we pped 


by the eourt. be Ui 


eee his was not an aden difſolotion of the 
contract.” Fot though it be true that an agreement between the 
maſter and ſervant, before the expiration of the year, to put an 
end to the ſetvice will defeat the ſettlement; yet if it be not a 
voluntary agreement between the parties to put an end to the 
contract, as if the maſter fraudulently turn away the ſervant with 
a view of preventing his gaining a ſettlement, or wrongfully diſ- 
charge him before the end'of. the year, that will not defeat the 
ſervant's ſettlement. Now in the preſent caſe, I think that this 
was a mere wrongful act of the miſtreſs, which was ſubmitted to, 
but nat agreed to, by the ſervant.” It appears by the caſe that 
the miſtreſs, on account of the ſervant's behaviour, turned her 
away, but paid her the whole wages, on which ſhe went away. 
But we cannot infer from that, that it was by agreement; for 
ſomething ſhould have been ſtated in the caſe to ſhew' that it was 
voluntary on the part of the ſervant, and that ſhe conſented to 
a diſſolution of the contract. But as far as we can collect from 
the caſe, it is to be inferred that the ſervant went away rather 
in conſequence of the wrongful diſmiſſion by the miſtreſs, than 


by her own conſent; for ſhe was deſirous of en the whole 
year. On the whole I am of opinion that this 


muſt be confidered 
as a diſpenſation With the ſervice; and ehe ue n 
ſettlement in Birmingbam. 


BvuLLER, J.— This is one of chars cleareſt exfos-ofy 4iſpritiy. 4 


| tion with ſervice to be met with, whether the conduct of the 


ſervant, or that of the miſtreſs, be conſidered. For it appears that 


neither of them thought that ſhe could put an end to the ſervice. - 


The ſervant firſt was defirous of going, and gave her miſtreſs + 
warning that ſhe would leave her at the end of the year, becaaſe 


lhe 
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ſhe was conſcious that ſhe could" not go till that time. Then 1788. 
the miſtreſs wiſhed; for her own accommodation, to diſmiſs the 


ſervant” before the end of the year; but ſhe was convinced that The Kine 


ſhe ebuld not diſſolve the oontract before the end of the year, . 9} 
and therefore paid the ſervant the whole year's wages. This was . 
diſpenſing with her ſervice for the reſt of the time. The caſe Biautve- 
of Te King v. The Inhabitants of Greſbam is clearly diſtinguiſhs n- 
able from the preſent. There, after the pauper had been in ſer- 

vice a quarter of a year, his maſter inſiſted on turning him away, 

and threw down 15s. which was all that was due at that time, 

and this the ſervant accepted, and then went away. There the 

contract was clearly put an end to: and if fo, it could not be re- 

vived again by any ſubſequent agreement; for when the pauper 
returned, it was under a new contract; and it appears that the 

pauper thought himſelf at liberty in the mean time, 

_  GRrost, J.—lIt is clear that, if the ſervant be turned away by 

the wrongful act of the maſter before he has ſerved the year, it 

will not prevent the pauper's gaining a ſettlement. Now, here 

this is either the wrongful act of the miſtreſs, or it is a diſpenſa- 

tion with the ſervice. The caſe of The King v. Greſbam is diſ- 
tinguiſhable from the preſent, for the reaſons given. This is more 

like the caſe of R. v. The Inhabitants of Richmond (a), where 

the pauper left his ſervice thirteen days before the expiration of 

the year, at his maſter's requeſt, but received his whole wages: 

and it was held that he gained a ſettlement by ſuch ſervice. 


Rule Tbs. 


e 


42 er. S. . 740. i 


The KING again The Inhabitants of St. ANDRE W . 
HOL BORN. 


WO juſtices removed Mary Robinſon from St. Catharine If ſervant 


hired at year-. 


| Creechurch in London, to that part of the pariſh of St. ly wage; be 


Andrew, Holborn, which lies above the bars, in the county of e 6 


Middleſex: on appeal the ſeflions confirmed the order of juſtices, days before 
lub ect to the opinion of this court on the following caſe; rode 
Mary Robinfon in June 1782 was ſettled in that part of the ec 


pariſh of Saint Andrew, Helborn, which lies above the bars, bankrupr, 
in the county of Middle wad * 1 n da vo About the: ee 


the full year's 


wages, the 
Aide i 18 fullicient to give him a ſettlement, 


4's 2 ” 
. latter 


the end of the 
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latter end of the ſamie-month, or the beginning of the 3 
following; the was hired as a nurſery maid by Mrs. Potter, the 


wife of Chriftopher Potter, of Saint Margaret, Weſiminfler, at 


| The iat the yearly wages of eight guineas ; ſhe continued in the ſaid — 


Saturday, 
7 une 7 th. 


Where the 
arm Was - 
rated and the 
landlord paid 
the rate, and 
was allowed it 
by the tenant, 
the tenant d1d 

not gain a 
ſettlement, 1t 
being ſtated 
that the over- 
ſeer did not 
know that the 
tenant reſid- 
ed there. 


„vice till within four or five days of the expiration of a year, when 


her maſter becoming a bankrupt, and the meſſengers taking 


poſſeſſion of the houſe, her eiſtreſs ee her, paying her 
the whole year's wages. 

This caſe ſtanding next in the paper to that of Se. Philip, Bir 
mingham, it was not argued, the court being clearly of opinion 
that the bankruptcy of the maſter did not diſſolve the contract 
of hiring without the ſervant's conſent ; and that the pauper 
gained a ſertlement i in St. Margarer, Weſtminjier, 

Both orders nn | 


The KN againſt The Inhabitants of LLANGAMMARCH. 


HE pauper was removed from Llanurtyd to Llangam- 

march, and in ſupport of the order of juſtices it appeared 
to the Seſſions that the pauper in May 1778 rented a houſe and 
lands in Llangammarch at 51. per annum; no agreement was then 
made between the landlord and tenant about payment of taxes. 
The houſe is called Bryn Fruit or Waynllwyd, and the land is 
rated to the poor's tax in Llangammarch by the name of Waynll- 
wyd, He lived one year in the houſe, but paid no taxes far it. 
In September 1778 the landlord informed the pauper that taxes 
were wanted for his land. The pauper defired his landlord to 
pay them, and that he would repay him the ſame. In fact no 
taxes were ever paid by, or demanded from, the tenant ; but it 
appeared that the landlord paid the taxes, and that the pauper 
allowed them. The overſeer of the poor of Llangammarcb, 


Who received the taxes from the landlord for this land,. knew 


nothing of the pauper ; nor did he know: whether -or not. the 
pauper reſided at this farm at the time. The court of Seſſions 
apprehending that the tenant was. properly rated, and had paid 
the taxes in ſuch a manger as to * a ern confirmed. the 


order of the juſtices. 


A. rule having been obtained to thew cauſe why the order of 
ſeſſions ſhould not be quaſhed, 
'T | 5 Borer 


IN THE/TWENTY-EIGHTH YEAR OF GEORGE III. 


Bower and Leycefter now ſhewed cauſe. In order to gain a 
ſettlement by paying the pariſh rates, it is neceſſary that the 
party ſhould both-be charged to, and pay, the rates. Now in 
the preſent caſe both thoſe circumſtances are to be collected. 
As to the firſt ; it is not neceſſary that the occupier ſhould be 
rated by name ; if the houſe itſelf, or the occupier of it generally, 
be rated, it is ſufficient. In R. v. Painſwicł (a), the tenant 
gained a ſettlement by paying taxes under this aſſeſſment, Tho- 
mas Clifford or tenant.” Foſter, J. held it a ſufficient notice to 
the. pariſh, though the tenant were not particularly and expreſs- 
ly named by his own proper name. Wilmer, J. held it to be 
equivalent to naming him; for he ſaid that it was not neceſſary 
that he ſhould be expreſsly named. And Deniſon, J. thought 
that rating the houſe only might be ſufficient. Rating ** the 
occupier of Hoſcoe's tenement” (4) was held a ſufficient deſigna- 
tion of the party. So alſo “ late Lowbriage s houſe” in R. v. 
Walſall (c), where Afton J. ſaid © it is ebene * the name of 
the occupier need not be inſerted in the rate.” The fact ſtat- 
ed in the caſe, that the overſeer did not know the pauper, 
cannot make any difference ; it is ſufficient if he were known 
by the pariſh to be the occupier of this houſe. Then as to the 
payment: this was a ſubſtantial payment by the pauper ; for 
though it was made by the hands of the landlord, it was allow- 
ed to him by the tenant. And it would be a great hardſhip if 
payment by any other perſon would prevent the occupier, who is 
rated, and who really allows the rate, from gaining a ſettlement. 

Caldecott, contra, was ſtopped by the court. 

 ASHAuURST, J.— The circumſtance ſtated in this caſe, that the 
overſeer did not know the pauper, nor whether he reſided on 
this farm, diſtinguiſhes it from the caſes cited. The ground of 
the determination in R. v. Painſwick was the notoriety of the 


occupancy. For when Mr. J. Deniſon thought that, rating the 


houſe only might be ſufficient ; he added : For the pariſh could 


not but know who was the occupier.” That indeed is the 


natural preſumption :: but we cannot preſume againſt the facts 
of the caſe; aud here it is expreſsly ſtated as a fact that the 
overſeer knew nothing of the pauper, or whether he reſided at 
this farm. The reaſon why a party gains a ſettlement by pay- 
ing taxes is, becauſe it is an admiſſion by the pariſh that he is 


M neben 015 Fant: pagilh; There i is no foundation for the 1 0 


@) Burr s. Gs 465." E7 8 Med. 38, eited in 2 Burr. 1062. 4 - 4 -— vw 


= 1 | T3 | diſtinRtion 


The Kr NO 
The Inhabi- 


LtLAanGaM- 


2 * — — 


e 


— — — — . 
- — - * - — 
DE > —_— © = — — — — >. 4 _ 
rr © . — = 
— — — —— FRE oo — r org. oa. — — — 
= _— = — —— — — — __ — - 
—& 5 - = 
x * 5 — 2 — — a — ><» 4. — 4 
8 * '# 
- - — 
2 —— — = 


— — — 


. — —— - 


SES — — — 
[ANY - 
Dy ge 


PESTS Ao > —— 


— aaron — 5 m_— > A. = 
CEE ER COT * «⅛ ͤ 8 


—— 


2 — r Ta * * : 
—— *. 4 K 9 
* 


E - _—_ = = 2 > 72 _ 2 — 4 222 


wy r — — 


— 7 
= — 


— — 
— — 
—— — > 
— 2 — by T* * 


. 
—. 
U > ER 


4 
* ” — — 


_ — 


. ERS — — — 8 
Doo” . 2 — "4 a — 
—— ben At — _ 


- — p p —*˙è˙§᷑³ĩQ SS Woe wr ITY 1 
— 4 
. 
* — n * — 
0 — — 
2 £i_q T>. ac 


EP” IE af 
d ©: 4a | 
— 2.2 2 * — 
=> . —— 
— — 42 ba. A TIS AS. _-_ 
yo * — 
* 


630 
1788. 
— 
The KinG 
again 
The Inhabi- 
tants of 
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\ 


Saturday, 
Tune 7 th. 


An action for 
dilapidations 
of a prebend- 
al houſe may 
be maintain- 
ed by a ſuc- 
ceeding pre- 
bendary a- 
gainſt his 
redeceſſor. 
he ſtatutes 
of the church 
of Ely pro- 
vide that the 
receiver ſhall 
require the 
prebendaries 
to repair their 
houſes when 
neceſſary, and 
upon their 
default re - 
pair them at 
their coſt; 
But the ma- 
terials are to 
be ſupplied 
out of the 
funds belong- 


ought to know the ſtate and condition of the inhabitants. 


diſtinction which has been taken between the knowledge of the 


overſeer, and that of the pariſh at large; for the ouerſeers are 


the truſtes for, and tranſact the buſineſs af, the pariſh, and they 
And 
indeed if we could preſume either way, it would rather be that 
the pariſh even did not know that the pauper reſided in this 
farm. | | 
BULLER, J.—The poors rate is a tax on the occupier. If 
therefore the houſe be rated, it is primd facie a rate on the oc- 
cupier, but it is not concluſive; then it is neceſſary to look at the 
facts in the caſe. If the overſeer call on the occupier for the rate, 
and he pay, that ſhews that he intended that he ſhould pay. But 
here it is expreſsly ſtated that the overſeer did not know that he 
was an inhabitant; and it is alſo ſtated that he went to the land- 
lord, and received the rate from him. 


GROSRE, J. of the ſame opinion. 
Rule abſolute. 


RaDcLlires again} DOrury. 


HIS was an action on the caſe for dilapidations tried be- 

fore Aſhburſt, J. at the laſt aſſizes for the county of 
Cambridge, when a verdi& was found for the plaintiff with da- 
mages 167/. ſubject to the opinion of the court on the. follow- 
ing caſe; 

King Henry VIII. after the diſſolution of the monaſtery, of 
Ely, by letters patent dated the 10th of September 1541, founded 
and endowed a deanery and eight prebends in, the cathedral 
church of Ely, and aſſigned man ſion-houſes to the dean and 
prebendaries. The defendant held one of the ſaid prebends for 
fifteen years, and wWas during that time ſeiſed of the prebendal 
houſe thereunto belonging with the appurtenances: and. on the 
27th. February 1787 the, defendapt reſigned the ſaid: prebend, 
and was ſucceeded, therein by the plaintiff. At the time of the 
ſaid reſignation the ſaid prebendal houſe with the appurtenances 
was out of repair, and. the, ſum. neceflary to put the ſame into 
tenantable repair was 1674. of which. ſum, the materials would 
coſt 1161, and the, workmanſhip, 5 1. King Charles the Seeond 


ing to the church, and the charges of the workmanſhip only are to be borne by the prebendaries-: On-a 
queſtion whether a ſucceeding prebendary ſhould recover againſt his predeceſſor the full eſtimate of repairs 
wanting, or the amount of the workmanſhip only, the court thought it reaſonable that he ſheuld 

the amoùnt of the workmanſhip only; and held that the church vers ſtill bound to ſupply the materials. 


by 


IN THE TWENTY-FIGHTH YEAR OF GEORGE 111. 
by letters patent of the 18th year of his reign, and in the 
year 1666, gave to the chapter of Ely a body of ſtatutes 
{Prout, Gc. (a)]; The 16th chapter of which provides as 
follows ; De officio receptoris. Statuimus ut qui ad offici- 
um receptoris adſumitur omnes pecunias et reditus terrarum 
et tenementorum, et debita omnia ad eccleſiam noſtram per- 
tinentia, colligat et recipiat; et ſtipendia omnia prout in ſta- 
tutis noſtris aſſignantur tempore ſuo numeret et ſolvat, tam quæ 
ſingulis anni terminis omnibus numeranda ſunt, quam quæ ſub 
anni exitum pro dividentia ſunt ſolvenda; receptoris etiam cura 
erit omnibus dictæ ecclefiz bonis diligenter proſpicere ædifici- 
orumque externorum ruinis necefſariis reparationibus opportunè 
ſuccurrere, et terras ac tenementa viſitare. Ad eundem pertinebit 
ſarta tecta templi facere et domos omnium miniſtrorum eccleſiæ 
noſtræ, præterquam decani et canonicorum, cum conſilio de- 
cani, aut eo abſente, vicedecani reſarcire, et reſtaurare, quoties 
illorum neceſſitas poſtulaverit, et quicquid ad templi et chori 
ornatum neceſſario — conparandum providere, materiam 
proſpiciat etiam edificiis decani et canonicorum, que fi Walz 
non reſarciant, ip/e illorum ſtipendis reſarcienda curabit. Porro 
ut decani et canonicorum ædes melius diligentiuſque in poſterum 
reparentur, ſtatuimus ut materiam quamcungq; neceſſariam re- 
parationi prædicta ecclefia ſuppeditet judicio decani et recepto- 
ris; expenſas vero operis totius circa hujuſmodi reparationes 
decanus in ædibus ſuis reficiendis et canonici /i nguli pari ratione 
in eorum ædibus reparandis ſumptus facient : curam denique | 
habebit'ſacrarii, vaſibus etiam veſtibuſque ſacris, et monu mentis 
omnibus haud negligenter ſervandis operam dabit; quæ omnia 
ſeſe fideliter et diligenter obſervaturum, tactis ſacroſanctis Evan- 
geliis, coram iis,. qui ipſum elegerunt, jurabit. Is ab eccleſid 
pro officii adminiſtratione decem libras percipiet. 

This body of ſtatutes has been acted under by the chapter 
ever ſince the time that the ſame was given; and the ſeveral | 
members of the church take an oath to obſerve them at their 


admiſſion; and as to the prebendal houſes in particular, they have. | 


been uſually repaired in'the manner pointed out by this chapter. 
No application has'been'made to the dean or treaſurer for any. 
material- or lewance in reſpect of the repairs in queſtion by 


(a) The — recited that Henry the Eighth had given ſtatutes. 
Pic Re | | either 
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N the plaintiff or the defendant,; 1 nor have any materials been 
provided, or allowance made towards the ſame. 

The queſtion for the. opinion of the court is, whether the 
plaintiff is entitled to recover, and how much. If the plain- 
tiff is not entitled to recover, then a verdict i is to be entered for 
the defendant. If the plaintiff is entitled. to recover for the 
value of the workmanſhip only, then a judgment is to be enter- 
ed for 51/. Ik the plaintiff is entitled to recover for both work 
manſhip a and materials, then the verdict is to ſtand. 

Wil, ſon, for the plaintiff, contended, firſt, that a prebendary 
as ſuch is liable by the general law to the fame ſuits for dilapi- 
dations as any other eccleſiaſtical perſon. And, ſecondly, that 
the ſtatutes by which the church of EHU is regulated make no 
alteration in the common law right. As to the firſt, the reaſon 
of the liability equally applies to all eccleſiaſtics ; it is but rea- 
ſonable that he, who has the uſe and enjoyment of the bouſe, 
ought-to repair it. Indeed if there be any difference, the reaſon 
is ſtronger againſt a prebendary, becauſe he has leſs duty to per- 
form than other eccleſiaſtics. There is no caſe i in which this 
queſtion has come immediately i in point in a common law court: 
but the conſtant courſe of pleading, which has been adopted in 
actions of this nature, is a ſtrong. circumſtance to, prove the 
liability of prebendaries to repair. In Lutw. 116, 1 17, are two 
| precedents of declarations, on which judgment was given, which 


were actions againſt vicars for dilapidations ; and they ſtate that 


all prebendaries, rectors, vicars, Sc. are bound by law to repair, 
Sc. In Dr. Sand's caſe (a), on an application for a prohibition 
to the ſpiritual court to ſtay the proceedings there in a. ſpit for 
dilapidations againſt a prebendary of Wells, it appeared that there 
were eight prebends, and eight prebendal houſes, belonging to 
that church, but no houſe in certain was allotted to each pre- 
bend, the biſhop having the privilege of aſſigning to each what 
houſe he choſe. It was objected that the houſe in queſtion was 
not part of the prebend; but the court held that when the biſhop . 
had aſſigned a houſe, it became part of the prebend, and. that the 
prebendary was liable to 2a ſuit for dilapidations. . As therefore | 
the court refuſed. to grant a prohibition, there is no reaſon, why | 
a prebendary ſhould not be liable in a common law. court. Se- 
condly, If then the defendant be bound by the general, law to 
dhe repair of the prebendal houſe, it is incumbent on bin to 


a a {a) Shin. 141. 18 
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ſhew that the Proviſions of the common law, and alſo the ſoit 1788. 
in the ſpiritual court, for dilapidations are taken away with re- xp Pang 
ſpe& to the church of Eꝶ by the ſtatutes. From the time of gy" a 
Hen. 8. till the reign of Charles the Second the church of Ely D'Or, 
was in the ſame fituation with all other churches; and every 
prebendary thereof might have brought an action againſt his 
predeceſſor for dilapidations. Then if it had been i intended to take 
away ſuch a right by the ſtatutes given in the reign of Charles 
the Second, the framer of them would have expreſsly taken 
1 away that right: but he has not done ſo; and ſuch a right i is 
not to be taken away by implication. The uſage ſtated in this 
caſe may be laid entirely out of the queſtion ; for it is only ſtated 
that the prebendal houſes have been uſually repaired in the man- 
ner pointed out by the latter ſtatutes, which Mill leaves the 
queſtion open, what is the conſtruction of thoſe ſtatutes. But 
whatever conſtruction may be given to them as between the 
incumbent and the church, they were not intended to take away 
the common law right which the ſucceſſor has againſt his pre- 
deceſſor for dilapidations. - The object of theſe ſtatutes was 
only to apply more particularly the law of Otbobon, made in the 
reign of Henry the Third, for compelling eccleſiaſtical perſons 
to repair their houſes. 2 Burn's Ecc. Law. 129, For they 
i | provide that the treaſurer ſhall warn the dean and prebendary of 
his houſe being out of repair, and order it to be repaired if the 
prebendary neglect it, and that the expence ſhall be deducted 
out of his ſalary. The ſtatutes do not ſpeak of any benefit to 
de given to the dean and prebendaries. The recital to the ſta- 
tutes is, that the houſes may be the more ſpeedily repaired ; and 
for that purpoſe it declares that a ſtock of materials ſhall always 
de provided fit for immediate uſe. But that only means that 
the dean and chapter ſhould order the work to be done, but 
that the expence ſhould be borne by the perſon for whoſe benefit 
it was done. For the expreſſion © expenſes vero operit totius" 
means the whole expence, and not merely the workmanſhip ; ſo that 
though the church was always to have the materials ready for 
the repairs, yet the expence was to be entirely borne by him 
© "whoſe houſe was repaired. But even if it were intended to 
give ſome advantage to the prebendary, not only in the firſt 
inſtance, but ultimately, il! that is only an advantage which, 
like all others, may be waved : but the common law obligation 
ſtill remains. This er _— have been taken by the 


ES Ms 2 . Aaſendast 
921091 | | 


3 


— — — — — — — = 


634 


— 


RADCLIFFE 


agi 


D'Orrr. 


N 


.casrs IN Leistrt rz 21 


elenden during Vis incumben nc5 
tage does not make him leſs liable to We who Has a 


right. to find the houſe” in complete repair.” At all events 
this proviſion does not 4 pply to the caſe. of & Menney; the 


words *« ipſe illorum ede reſarcienda ciirabi?” only relate 
to repairs during the incumbency; ; otherwiſe the experice could 
not be deducted out of the ſalary. And as the ſtatutes give an 

encouragement to repair immediately, if the prebendary neglect 
to take advantage of it at the time, ſo far from its excuſing him 


from any obligation, he is the more culpable. And as by the 


common law a prebendary has a right to find his houſe in repair, 
and to have the quantum of dilapidations eſtimated by a jury, a 
contrary conſtruction of theſe ſtatutes will ſubje& him to the in- 
convenience of having thoſe damages eſtimated by the dean and 
chapter: belides it is a mutual advantage; both parties have a 
right to have that quantum aſcertained by. a jury. | 
Graham, for the defendant, Firſt, This action does not lie 
againſt the defendant as a prebendary of the church- of Ely. Se- 
condly, But if it does, the plaintiff can only recover damages in 
this caſe to the amount of the workmanſhip. Firſt, No caſe 
can be found in which an action by a prebendary againſt! his pre- 
deceſſor far dilapidations has been entertained in a court of law. 
The caſes, which have been cited to prove this' poſition, are not 
adequate to the purpoſe for which they were produced. They are 
actions againſt vicars; and the bare recital in thoſe declarations 


| of the law that prebendaries are bound to repair is not ſufficient. 


In Jones v. Hill (a) it was eyen doubted by Pollexfen, and Ven- 
iris, J. whether ſuch an action as the preſont lay againſt the parſon 
or vicar for dilapidations, who were of opinion that the only re- 
medy was in W ſpiritual court; but when it was argued a fe- 
cond time, ju dgment was given, for the plaintiff, Pollexfen and 
Ventrit, J. be eing then dead. But no caſe has ever extended the 
common law action to prebendaries. And there is not the ſame 
reaſon for allowing this action againſt prebendaries as againſt 
rectors and vicars, for they are in their nature more like the fel- 
lows of colleges, whoſe houſes, and chambers are repaired' by the 


Corporation. And there i is an additional reaſon 1 in this caſe why 


A prebendacy of this church ſhould not be liable, becauſe ſpecial 
Proviſion is made, for the, repair of the prebendal houſes: by the 


i of, the church. . This, church. x wes raiſed We: of the 
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ſpoiled ruins of the monaſtery of Ey by King Henry the Eighth. . 
Now it was undoubtedly competent to him to annex. ſuch con- 
ditions to tho church as he pleaſed. And it appears that Henry the 


D'Ortr. N 


Bighth gave a code of laws for the regulation of. the church, 
which being found inſufficient for all purpoſes, a new ſet of ſta- 


tutes was given in the reign of Charles the Second, which makes | 


a ſpecific proviſion for all the purpoſes of repairs. Under theſe 


ſtatutes it was the duty of the receiver to inſpect the prebendal 
houſes, to ſee what repairs were neceſſary, and to provide ſuch 


a as were proper in the judgment of the dean and chap- 

This ſhews that the dean has a general ſupetintendance 
over the buildiogs of the church; and When the repairs are 
finiſhed, if the prebendary for whoſe uſe they were made does 
not pay, the receiver is empowered to deduct the expence out of 
the ſtipend allotted to him. Therefore, if the dean and receiver 


had diſcharged their duty during the late incumbency, this caſe 
could never have ariſen; for they might have compelled the late 


prebendary to repair by deducting the expence out of his ſtipend. 
But though they have loſt that opportunity, it does not follow 


that the plaintiff cannot till compel them to repair. If ſo, he 
will not ſuſtaia-any injury by not recoveriog againſt the de- 
fendant ; the dean and chapter muſt ſuffer for their neglect; they | 


muſt now order theſe repairs to be paid, out of the general fund 
of the church, inſtead of deducting . it from the ſtipend of the 
late incumbent. Secondly, If the plaintiff has his common law 
remedy, at leaſt it is ſo far taken away by the ſtatutes of the 
church of Ely as-reſpeQs the value of the materials neceſſary for 
the repairs. The conſtruction. of the paſſage 1 expenſes vero 
* rotius operis &c.” cannot be ſupported ; for ** opus” as op- 
poſed to ** materia can only mean workmanſhip. And if the 
court ſhould determine that the defendant is liable for the ma- 
terials: as well as, the workmanſhip, this inconyenience would 
follow; either the dean has a diſcretionary power of ſupplying 
thoſe materials, or it is compulſory on him to do ſo. If the 
former, knowing that-a common law action might be main- 


3 


tained againſt the former incumbent, the dean would in every 


inſtance refule to ſupply the materials, and drive the party to his 
common law remedy ;. the conſequence of which would be that 


the fund allotted to the repaies of the prebendal hoyſes would 
go to an'accumblation of the fund of the ſociety ; ; and as hy one 
of hs ſtatutes certain e are allotted to 
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1788. and the ſurplus of the fund is directed to bedivided 3 in moieties 
— between the dean and the prebendaries, it would be an induce- 
py td ment to the dean to refuſe to do his duty, as he would derive an 
D' 1. advantage from that accumulated fund. If it be compulſory; on 
the dean, then, notwithſtanding the judgment of this court 
againſt thE& defendant for the whole expence, the plaintiff would 
have a right to call on the dean for the allotment of the mate- 
rials, who would be bound to furniſh them ; and thus the plain- 
tiff would recover a double ſatis faction. 
Wilſon, in reply, was deſired by the court to e e himſelf I if 
to the ſecond point. As to the plaintiff's recovering: a. double 
ſatis faction; if the proviſions in the ſtatute: apply only to the 
caſe of an incumbency,-and not to a vacancy, the dean need not 
pay any attention to any application which the plaintiff may 
make after he has obtained the judgment of this court againſt 
the defendant for the whole expence, But even if the dean 
were to allow the neceſſary materials to the plaintiff after the 
judgment of this court in his favour, the plaintiff muſt then be 
conſidered as a truſtee for the late incumbent; and would be an- 
ſwerable to him for the amount of what he fo received. 31 
ASHAHURST, J.— With reſpect to the law of this quaſtion, 
namely, whether an action on the caſe will lie againſt a preben- 
dary for dilapidations, I cannot entertain any. doubt about it, l | 
The form of declarations in theſe kind of actions is very mate- 
rial in a caſe where no direct determinations can be found one 
way or the other; for the form of legal proceedings is evidence 
of what the law is. And we find the form to be in this caſe 
that all prebendaries, rectors, vicars, &c. are bound by law to 
keep their houſes in repair. And indeed it is an obligation on 
them both in point of morality and of policy, that their ſucceſ- 
ſors ſhould not ſuffer by the neglect of their predeceſſors; and 
therefore the late incumbent, or his executors, muſt make good 
to the ſucceſſor any damage which he may thus ſuſtaing. The 
only queſtion then is, ſuppoſing this to be à general obligation 
in law, whether there is any thing particular in this caſe, on ac- 
count of the proviſions in the ſtatutes of the church of Ely rela- 
tive to the repair of their buildings, which takes it out of the 
general rule. Now the ſtatute, which directs the dean and 
chapter to provide the neceſſary materials for the repairs, may 
operate on the diſeretion of the court as to part of this demand. 
7 here would indeed be no hardſhip on the defendant, if he were 


x obliged * 
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odlized 16 malte uende for the whole; for it was owing ih part 
#6 tio" negte®t that his houſe was out of repair: but, however, 
there was a neglect in other parte of ' this body; namely, the 
dean and the receiver, whoſe duty it was under theſe ſtatutes to 
attend to the repairs of the prebendal houſes. Therefore there it 
uo reaſon hy they, who hase been guilty of this neglect, 
ſhould be excuſed from contributing what they were bound to 
do ſo that the true juſtice ſeems to be that the plaintiff ſhould 
recover againſt the defendant the amount of the workmanſhip, 
and that the an n N nn ae — re 
materials. 
BoL Irn, Irn gelt queſtion 5 is, inte ck i hap dit. 
tinctian in point of la between a prebendary and any other ee- 
eleſiaſtical perſon, as to his liability in this ſort of action. I am 
eſeatly of opinion that there is not. be two caſes cited from 
Enutwyche ate very material ; for - precedents, which have pre- 
vailed:for a century paſt, ate ſtrong ro ſhew what the common 
law is; and in thoſe it is ſtated that prebendaties, as well as 
rectors, Gr. are bound by law to repair. And with regard to 
the caſe in inner; though that was only a ſuit in the ecele- 
fraſticalicourt, yet it is à ſtrong authority in this caſe: for there 
is no difference whether the proceedings for dilapidations be in 
the common la, or the ſpititual, courts; though the remedy 
in the former is more effoctual. It is certainly true, as the de- 
fendant's counſel has ſtated, that in times paſt a conſiderable 
doubt had been entertained whether this ſort of action could be 
maintained at all againſt any eccleſiaſtical perſons, - But the ac- 
tion is now grown into common uſe; and ſince the time of 
Tevinz it has not been doubted but that the action lay agaiaſt 
prebendaries as well as againſt any other eecleſiaſtics. Ang there 
is no diſtiaction whether the action be brought againſt the exe- 
cutor of the former incumbent, or againſt the former incumbent 
_ himſelf, who has other preferment. The next queſtion then is, 
whether under theſe ſtatutes the plaintiff is entitled to recover 
the full amount of the expence which he will be put to by rea- 
ſon of the houſe being out of repair, or only the amount of the 
labour. Now it ſeems to me that it will be a very lenient de- 
termination for the deſendant, if · we only allow to the plaintiff 
the amount ef the workmanſhip: for 1 think it is a conſiderable 
doubt whether the effect of the ſtatute in queſtion is any thing 
e e ee r a leaſe that the tenant ſhall 
N 8 | | 8 A Th repair, 
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repair, the lord finding timber; if the tenant apply for the tim- 
ber, the lord muſt allow it; but the not providing the timbor is 
no anſwer to an action brought for not tepairing, if no applica- 
tion be made by the tenant before the aGion is. brought. Now 
here there is à pattieular fund for the materials. The firſt 
thing, directed to be done by the ſtatutes, is that the receiver 
ſhall examine the houſes of the dean and prebendaries, and ſoe 
hat repairs are wanting; and if they do not repair, when called 
upon, the receiver is to order the repaits, and to deduct the ex- 
pence of it out. of their ſtipends; and then the ſtatute provides 


that the materials ſhall be found by the church, ſuch as ſhall 


be thought neceſſary in the judgment of the dean; and there- 
fore they ſhould have required the defendant to repair during his 
incumbency. But I agree with my brother Aſbbunſt, that the 
plaintiff may now call upon the dean and the receiver to ſupply 
the materials; for no time is limited within which the applica- 


tion is to be made; the words of the ſtatute are general; nei- 
ther is there any diſtinction taken between the caſes of a vacancy 
and incumbency. As therefore the church has been guilty of a 
neglect, it is not reaſonable that they ſhould be excuſed from | 
furniſhing the materials out of the fund appropriated for the 
purpoſe. And it will be no anſwer for them to ſay that the 


plaintiff is entitled to recover for dilapidations either in the ſpi · 


ritual, or common law, courts; far it muſt be conſideted againſt 
whom he is entitled to recover: and if the dean and chapter 
furniſh the materials neceſſary for the repairs, he will have ne 
right to call on the n bee _ ho! amount of thoſe ma- 


terials. | - 


| Gnosx, J.—1 13 no doubt. bub FUR this aſs; WA ATR | 
maintained againſt a prebendary as well as | againſt any other 
eccleſiaſtical perſorr. But the ſtatutes, by. which the church of 
Eg is governed, make a difference in this caſe. They ditect that 
the receiver ſhall examine the . buildings belonging to the dean 
and prebendaries, and give them notice to repair, providing the 


**materiam neceſſariam.”. There is a difference between the ex- 
pence. of repairing: the church itſelf, and the prebendal houſes, 


in the one caſe the whole expenceę ãs to be borne by the dean and 
chapter, in the other they are only to provide the, materials. 
Therefore as it ĩs the duty of the receiver, as ſoon as he perceives 
any houſe to be out of repair, to ſupply the neceſſary. materials, 
the. incumbent ig. JA PONTING * excuſe for not repafring. And 
NT oe | ” though 


. — 


= 
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though the receiver did not offer the materials in this caſe, yet 
the iacumbent might have applied for them, and the dean and 
chapter were bound to furniſh them. Aud as the preſent in- 
cumbent is ſtill entitled. to thoſe materials to which his prede- 
ceſſor had a right, I am of opinion that the plaintiff ſhould only 
recover againſt. the defendant the amount of the workmanſhip. 


Verdict to be entated for the n for beg = 
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The ſame againſt the ſame. 


17 NLY obtained a "rule to bew cauſe why theſe two 
ations ſhould not be conſolidated, becauſe they were both 
in aſumpſit ; it; the cauſes of action arole in the ſame county; the 
writs in bbth actions were ſued out on the ſame day, and the de- 
fendant had been held to bail in both. The rule likewiſe called 


on the plaintiff to ſhew cauſe why he ſhould not pay the coſts 
of this application. ws 


Dane now Thewed cauſe, inſiſting that it was not neceſſary 
that the plaintiff ſhould in all caſes conſolidate his ſeveral cauſes 
of action, though they were of the ſame nature, and accrued at 
the ſame time: for although his witneſſes to prove one contract 

might be able to attend the firſt aſſizes, yet perhaps a material 
witneſs to prove the ſecond cauſe of action might be abſent. 
Such an application was never made before; ; and the court will 


not readily grant the preſent, inaſmuch as it will unneceſſarily 


throw a difficulty in the plaintiff's way of purſuing his right of 
action. At all events, however, the latter part of the rule, re- 
ſpecting the coſts, muft be diſcharged. But 


650 
1788 88. 
Rabcrirr 


againſt 


D'OrLY: 


Monday, 
June gth. 


If two actions 
are brought 
by the ſame 
plaintiff at 
the ſame 
time for 
cauſes which 
may be join- 
ed, and the 
defendant is 
holden to 
bail in both, 
the court 
will compel 
the plaintiff 
to conſolidate 
them, and to 
pay the colts _ 
of the appli- 
cation» 


"The Court (aid, that, as by the rules of law, the plaintiff b 


have compriſed both his cauſes of action in the ſame declaration, 
it was oppreffive to ſue out two writs at the ſame time. That 


the poflibility of this rule being attended with any inconvenience 
to the plaintiff was no anſwer to this application; becauſe if any 


1p ecial reaſon,” why theſe two actions ſhould not be conſolidated, 


Had exiſted, the plaintiff ought to have ſhewn it, And no 3g 
convenience would ariſe, even if the fact were as the plaintiff” 6 
counſel  uggeſted, . Mat all his witneſſes might not be 
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If A. be 
bound with 
. as a ſurety 
for the pay- 
ment of a ſum 
certain, and 
take an abſo- 
lute bond 
from B. pay- 
able the da 
before the 
original bond 
will become 
due, and B, 
become a 
bankrapyþe; 
fore the day 
of payment, 
A, may prove 
this debt un- 
der the com- 
miſſion, and 
B.'s certifi- 
cate will be a 
bar to an ac- 
tion by 4. on 
the counter 
bond, though 
A. does not 
not pay the 
original bond 
till after B. 
has commit- 
ted an act of 
bankruptcy. 
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e deosuſe he might apply to put off the tial 
on that ground. And as they were of opinion that it Wis an 


4 8 kiad of proceeding, FR made the 


ALY Kale abfolure with colts.” 
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MARTIN oi Coney.” 


\EBT on bond dated 6th Fuly 1786. The defendant, af. 
ter craving oyer of the bond and of the condition, which 
was, that if the above bounden Richard Frankcombe, and Charles 
Court, or either of them, &c. ſhould pay to the plaintiff or his 
executors, &c. 4017. with lawful intereſt, on the 4th of July 
1787, without fraud or further delay, then the obligation to be 


void; pleaded, that before the exhibiting of the bill of the plain= 


tiff (to wit) on the 17th of April 1787, at Weſiminfler, Fc. he 
became a bankrupt within the true intent and meaning of the 
ſtatutes made and then in force concerning bankrupts ; and that 
the cauſe of action, in the declaration mentioned, accrued to the 
plaintiff before the time when the defendant as aforeſaid became 
a bankrupt; whereupon iſſue was joined, At the trial at the 
Sittings after laſt Eger Term. at Weftminfter, before Buller, Js 
a verdict was found for the plaintiff, {ubjet to-the e of the 
court on the following caſe. 

The plaintiff, the defendant, and ons Richord hn 
entered into a bond to Wilkam Leak on 5th July 1786, condi- 
tioned for the payment of 4011. and intereſt thereon, on the 
5th of Fuly 1787, being for the debt of the defendant, On the 
6th of Fuly 1786, the defendant entered into a bond with the 
condition ſtated in the plea ; upon the back of which bond was 
indorſed the following memorandum ; © The within bond is 
given and executed by the within bounden' Richard Frankcombe, 


. and Charles.Court, to the within named Henry Martin, to in- 


demnify him for having on the 5th day of Fuly inſtant, at the 
regueſt of, and for the proper debt, of the within named Rich- 


ard F rankcombe and Charles Cour t, entered into and executed a 
joint. and ſeveral bond to William Leak, for the payment of the 


ſum of 401 J. and intereſt on the fifth of Fuly 1787. Dated 
this 6th of Juby 1786,” The fitſt money paid by the plaintiff 
on the original bond was on the 17th. Auguſ# 1787. The de- 
fendant became a-bapkrupt on the 17th April 1787, and has ſince 
obtained his certificate. The . is, po * plaintiff | 


us entitled to recover. | 
4 | Rp eng Baldwin wy 
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©: Baldwin for the plaintiff.” As it appears by the caſe that the 
plaintiff, who was the defendant's ſurety; was not damnified till 
after the defendant's bankruptey, he could not prove this debt 
under his commiſſion, and conſequently. he may maintain this 
action. Tally v. Sparks, Str. 867. Goddard v. Vander beyden; 
3 Wil. 262. Taylor v. Mills, Coup. 5285. and 858 p v. en 
Dougl. 155. 
Smith, for the defendant, obſerved that as caſhs cited did 
not apply to the preſent, becauſe the memorandum indorſed on 
the bond could not be conſidered as part of the condition. It 
does not appear whether the memorandum was written at the 
time of the execution of the bond or afterwards ; if the latter, 
it would not make part of the original tranſaction. But even 
if it were indorfed at the time, yet as the defendant craved oyer 
of the condition, and this was not ſet out, it muſt be taken to 
be no part of the condition becauſe it is not ſet out on the re- 
cord. The plaintiff is eſtopped from conſidering this as part of 
the condition, and therefore cannot have the advantage of it. 
Salt. 498. 6 Mod. 237. S. C. 
Baldwin in reply. It appears from the caſe of 4065 v. Au 
that the parties may go to trial on the general plea of bankrupt- 


cy, and give the ſpecial matter in evidence. By the 5 Geo. 2. 


c. 30. / 7. the plea muſt conclude to the country; ſo that the 


plaintiff could not reply any ſpecial matter; he could only add 


the ſimiliter. This plea then opened the whole merits: and it is 
found by the caſe that the memorandum is dated on the ſame 
day as the bond, and therefore muſt be taken as part of the ſame 


tranſaction. 
The Court were of opinion that the plea of bankruptcy opened 


the whole merits of the caſe; and that this caſe fell within the 
principle of Touſſaint v. Martinnant (a). 

_  A8HHURST, J. Here the plaintiff admitted himſelf to be the 
debtor of the obligee in the original bond for a particular purpoſe: 


He agreed to become a ſurety for the defendant, but required to be 


indemnified at all events, and to have a ſecurity in his hands in caſe 
he ſhould be called upon. And this diſtinguiſhes it from the caſes 
cited by the plaintiff's counſel, where the bondsto indemnify were 


conditional, and the ſurety had not been damnified at the time of 
bie bankruptcy. Bot this is an abſolute bond payable to the 


plaintiff at all events; it was debitum in præſenti, ſolvendum in 
Futuro, and therefore he might have proved it under the defend- 


ant's commiſſion. errut l o an A ad 
| (a) 2 100. | 


8 B | | Bork xR, 
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1788. 
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Marr 


againſt 
Cour. 
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Bur, J. In the caſe of Touſſaint 'v.-  Martinnant; though 
the plaintiff was only a ſurety in the original buſineſs; yet it was 
apparent that he would not lend his name to the defendant ge- 
nerally, but only for a particular time: ſo here the plaintiff has 
acted on the ſame principle. The dates of the different bonds 
in the preſent caſe are deciſive. The origioal boud was made 
payable on the 5th of July 1787; but the bond in queſtion was 
made payable the 4th of July; which ſhews that the plaintiff 
inſiſted on having the money in his own hands before he could 
be called upon on the other bond in which he had joined with 
the defendant. And as it is abſolute in it's form, and the 
plaintiff might have proved it under the commiſſion, wo | is barred 
in this action by the defendant's certificate, 

Grost, J.— There were two ways in which the plaintiff 
might have indemnified himſelf from the conſequences of hav- 
ing entered into the bond with the defendant. He might 
either have required that the money ſhould be placed in his 
hands on a particular day before he could be called upon, or he 


might take a common bond of indemnity, If he had only 


taken the latter, this would have fallen within the caſes cited 
on the part of the plaintiff: but he was not contented with 
that ; he inſiſted on having the money -ſecured to him on the 
4th of July, which was before the time when he could be-called 
upon to pay the original bond. This bond then became a debt 
' veſted at the time of the bankruptcy, which the Py might 
have proved under the commiſſion, _ 

Poſtea to the defendant. 


* 
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MEMORANDA. 


On the 4th of June Lonb Marerigrp refigned the office of Lord Chief Juſtice of the 
Court of King's Bench, haviog prefided near thirty-twa years in that Court 3 and was 


ſucceeded by Six Lud Kenyon, Bart. Maſter of the Rolls. On the 7th, of [Zune Sir Llyd 


Kenyon was created a Peer of Great Britaia, by the title of Lord Kenyon, Baron of 
| Gredington, in the county of Flint. On Monday, une the gth, he was called to the degree 
of Serjeant at Law, was ſworn. into the office of Lord Chief Juftice in the evening of the 


fave day, ho Tas vith Ane ones thee Bags nen 


Juſtice. 7 N 7 
2 On the gih of Jane alſo Ralph Clayton, of Grey's Ion, Egg was called to he degree of 
Serjeant at Lays: | Ar ded _— WT He | 
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ARGUED and DETERMINED 


IN THE IP 
Court of KING's BENC H, 
| 12105  Frp "ih 8} | Z | 
Michaelmas Term, 


In the Twenty-Ninth Year of the Reign of GEOROE III. 


— 


— 


In the laſt vacation ſeveral promotions took place at the dar. 
Richard Pepper Arden, Eſq; the Attorney General, was ap- 


pointed Maſter of the Rolls on the promotion of Lord Kenyon, 
and was knighted.  ' r 5 | 
Archibald Macdonald, Eſq; the Solicitor General, was made 
Attorney General, and knighted. . k 
Jobn Scott, Eſq; was made Solicitor General, and knighted, 
And Edward Bearcraft, Eſq; was appointed Chief Juſtice of 
Cheſter, on the promotion of the late Attorney General. 


___OwsN aa RUR p. 
9 Na rule having been obtained to ſhew cauſe why an attach- 
ment ſhould not be granted againſt the defendant, for a 
contempt in not obeying an award, it appeared that a ſubmiſ- 
ſion to arbitration between theſe parties had been made a rule of 
court; but the arbitrator not having proceeded within the time 
limited, one Fobn Hurd and the defendant Robert Hurd, who 


were the real parties in the cauſe, Owen being only a nominal 


plaintiff, had agreed to a ſecond arbitration, which was not 


made a rule of court: and it was for not obeying the award 
made by the ſecond arbitrator, that the attachment was moved 


Friday, 
Nov. 7th, 


A ſubmiſſion 


to an award 


between 4. 


and B. the 
parties on the 
record hav- 
ing been 
made a rule 
of court, 
which award 
not having 
been made 


in time, the 


diſpute had 
been refer. 
red to a ſe- 


cond arbitrator by B. and C. who were the real parties in the ſuit, no attachment can iſſue againſt B. 
for not obeying the award made by the ſecond arbitrator, becauſe the reference ſhould be made by the 
parties on the record; and even if it had, there ſhould have been another rule to make the ſecond ſub- 
miſſion a rule of court. And as the court had no juriſdiction in this caſe, they could not go into the 
merits, though J. conſented to wave the objection. If an affidavit be put into court without any title, 
the court cannot take any notice of it, though the 82 party is willing to wave the objection. 


for. 


231 * 
4 
— — io pay tit Es.” 4 — 
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e 


for. This it was contended on the part of the oda could 


not be granted, inaſmuch as the court could entertain no juriſ- 


diction of a cauſe, which was not before them at the time by 


ſome proceſs; and as the ſubmiſſion to the award was not obli- 
gatory on both parties, Jobn Hurd being no party to it, the 


defendant Robert Hurd was not bound to comply with it. 


#778 Friday, 


Nov. 7th. 


An bieder 


may award 
coſts without 
any expreſs 


authority for 


that purpoſe. 
Arbitrators 
having power 
to chooſe an 


umpire may 


ele& one be- 
ſore they en- 
ter upon the 
examination 


of the matter 
referred to 


over-ruled by the Court : and they held, Firſt, that the 


Garrow for the plaintiff. Balduin for the defendant. 


Her Curiam: This award is a mere nullity. For, Firſt, the 
reference was not made by the parties on the record, who 


ſhould both have conſented to the rule of court. And, Second- 
ly, if it had, there ſhould have been a ſecond application to 


the court under the circumſtances to make the ſubmiſſion to 
the ſecond award a rule of court, and the order muſt have been 


made by the court itſelf; for this is an application for an-at- 


tachment, as for a violation of a rule of court, when 1 in truth 


there has been no rule of court violated. 

The rule was therefore diſcharged, but without coſts; on 
which Baldwin offered to wave the pe and go into. the 
merits, but 

Lord KENYON, Ch. ]. ſaid, that cola not be done; for the 
court were bound to take notice that they had no juriſdiction: and 
he remembered an inſtance many yeats ago, where there being 
no title to the affidavits in the cauſe, the Court ſaid, they could 
not take any notice of them, even though the counſel on the 


other ſide did not wiſh to take the objection. 
Rox on the demife of Woo p againſt Dos. 


\EVERAL objections were taken to an award made in a 
cauſe referred to arbitration by rule of court; Firſt, that the 


umpire had awarded coſts without an expreſs power ſo to do: in 


ſupport of which was cited, 1 Rol. Abr. 254. Secondly, that 
the two arbitrators, who had the power of naming an umpire, 
had natned one before they had entered into the examination of 
the ſubje& at all. 

But theſe, as well as the other joicns upon "the merits, were 
power of 
awarding coſts, was neceſſarily conſequent to the authority.con- 
ferred upon the arbitrator of determining the cauſe ; and that 
_ the deln Why, in ee of this 195 a proviſion was fre. 


_queotly 


2 


w_— 


— — 
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quently inſerted, that the coſts ſhould abide the event of the 
award was, that the arbitrator might not have it in His power to 
withhold coſts from the party who was in the right. But that 
was to be confidered as the reſtriction of ' a power, which he 
would otherwiſe neceſſarily have, of allowing coſts at his elec- 


tion, Neither was there any ground for the ſecond objection, 


for it rather ſeemed to be the faireſt way of chooſing an umpire. 
And they faid that it had been ſolemnly determined in this court 
about thirty years ago, that arbitrators might elect an umpire 
the inſtant they began to take the matter into conſideration. 
 Garrow for the plaintiff. Shepherd for the defendant. | 
1 | COT Rule diſcharged. 


Marcolx and Another, Aſſignees of Maynz and 
Granam, Bankrupts, againſ/ FurLARTOx. 


PON. a rule to ſhew cauſe why the award which had been 
| made in this cauſe ſhould not be ſet aſide, it appeared 
that there bad been accounts between the bankrupts and the 
defendant, and that the latter had paid 1 500 J. after the bank- 
ruptcy to the plaintiffs as aſſignees, which was only a part of 
the ſum they demanded. The preſent action had been brought 
to recover a further ſum claimed as due from the defendant to 
the bankrupt's eſtate; to which the general iſſue only had been 
pleaded ; and pending the ſuit, it was agreed to refer all matters 
in difference between the parties in the cauſe to the determina- 
tion of an arbitrator, who, upon examination of all the accounts 
between the parties, awarded the ſum of 700 J. to be paid by 
the plaintiffs to the defendant on a particular day. | 

And now ſeveral objections were taken to the award by Bear- 
croft, Garrow, and Park, Firſt, that the terms of the refe- 
rence only included all matters in diſpute in that cauſe, and 
therefore that the arbitrator had exceeded his authority in 


_ awarding a ſum to be paid by the plaintiffs to the defendant, no 


croſs demand having been ſet off in that ſuit. And that it was 
the intention of the partics only to refer the matters in diſpute 


matters in diſpute in that trial. Aſſignees of a bankrupt having received 1500). from a 


Saturday, 
Nov, 86. 


A ſubmiſſion 
to arbitration 
of all matters 
in difference 
berween the 
parties in the 
cauſe is not 
confined to 
the ſubject 
matter in 
the parti - 
cular action 
then depend- 


ing, but will 


extend to 
croſs demands 
between the 
parties, tho? 
not pleaded 
by way of ſet. 
off; and the 
coſts being to 
abide the 
event makes 
no difference. 
But a refe- 
rence of all 
matters in di- 
pu'e in the 
cauſe between 
the parties is 
confined 
ſolely to the 


debtor to the 


bankrupt as à debt due to his eſtate, and having commenced an action againſt him for a further demand 


on the account, to which he had only 


the general iſſue, agree with him to refer their diffe- 


rences to arbitration, and the ſubmiflion is in this form, that a!l matters in difference between the parties in 


the cauſe be referred; the arbitrator has power 
| received, if it a to have been ake, I. 
by the payment of money, though by miſtake, is where it 1s paid into court under a rule. 

AYR | | in 


to award that the aſſignees ſhall repay a part of the ſum 
paid by miſtake. The only caſe where a party ſhall be bound 
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|  Mancorm 
and Others 


to the affignees. 


CASES/IN MICHAEL MAS TERM, 
in that couſe appeared further by the agreement, that the, Jenn 


ſhould abide the event of the reference. Secondly, that the plain- 


tiffs, who were aſſignees of the bankrupts, had no power of refer-. 
ring any other matter than the particular cauſe in queſtion, with- 


out the conſent of the creditors. Ex parte Whitchurch, 1 Ath. 91. 


Thirdly, that the arbitrator had awarded a certain ſum to be paid 
by the aſſignees on a certain day, which he had no power to do; 
for at all events the defendant could only prove his debt, if it 
exiſted under the commiſſion, and entitle himſelf to a propor- 
tionable ſhare of the bankrupt's effects with the reſt of the cre- 
ditors. 

Erſkine and Adam, who were to have argued in ſupport of 
the award, were ſtopped by the Court. 

Lord Kenyon, Ch. J.— The firſt objection which has been 
raiſed againſt this award, namely, that the arbitrator has ex- 
ceeded his authority, would, if it were well founded, be deſtruc- 
tive of it. But that is anſwered by reading the terms of the re- 
ference; by which it appears that all matters in difference 
between the parties in the cauſe” were referred. The par- 
ties in the cauſe” is merely a deſcription of the perſons, and not 
of the ſubject matter in diſpute. And indeed this is the conſtant 
form of theſe ſubmiſſions to awards, which are intended to in- 
clude all matters in diſpute between the parties. With reſpect 
to the latter objection, that the arbitrator has awarded a parti- 
cular ſum to be paid in /o/ido on a certain day, inſtead of direct- 
ing him to go before the commiſſioners to prove this debt: If 
this had been a debt due from the bankrupt to the defendant, 


the objection would have holden ; but this debt was not con- 


trated before the bankruptcy, for the defendant inadvertently 


paid a ſum of money to the aſſignees after the bankruptcy, 


which it now appears was not due to them. That ſum there- 
fore could not be proved under the commiſſion: and the ar- 
bitrator could only award that the ſum which was over- paid 
to the aſſignees ſhould be "ow. by them to the defendant i in 
folds. | 
ASHHURST, J.—I cannot conceive that any injuſtice has been 


done to the parties in this cauſe. The award recites, that there 


was an account between the parties, conſiſting of items on 
both fides, and that a groſs ſum was paid by the defendant 
And it now appears that part of that ſum 
was paid a on a miſtake ; therefore Wor money was received by the 


all 8 
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aſſignees in their oπ¼ãn wrong; it never conſtituted a part of the 
bankrupt's eſtate. The defendant is of courſe entitled to receive 
that ſum in groſs; and if the arbitrator had awarded PEE 
he would have done great injuſtice. 

Bull, J.— The firſt queſtion, which has been made in 
this caſe, is of very general importance, becauſe it extends to 
all references, and muſt ſettle the meaning of the terms of a ge- 
neral reference. This queſtion came before the court in the caſe 
of Bridgewater v. Ganderſequi(a), where the words in the rule 
of reference were ſimilar to the preſent. Erftine then contend- 
ed that thoſe words only included the matters in diſpute in that 
cauſe ; and that the arbitrator had exceeded his authority, in 
taking into conſideration any other matters in difference be- 
tween the parties, Howarth, in anſwer, inſiſted that the terms 
of the reference were deſcriptive of the parties in the cauſe, and 
not of the particular cauſe between the parties; and of that 
opinion was the Court. Here therefore is an expreſs de- 
termination on the point. On enquiry I find that the dif- 
ference in practice, where the parties intend to refer only he 


cauſe, or all matters in difference between the parties, confiſts- 


in tranſpoſing the words; in the firſt inſtance the words 
in the rule of reference are, ** all matters in difference in this 
e cauſe between the parties; and in the latter, all matters 
iin difference between the parties in this cauſe ;” as in the pre- 


ſent caſe. An argument has been drawn at the bar from the 


ſubſequent words, by which it is agreed that the coſts ſhould 
abide the event of the cauſe; from which it was contended 
that only the matters in that particular cauſe were intended to be 
referred. But I do not think that thoſe words will warrant the 


concluſion which has been drawn from them; for it is well 


known that the coſts are ſubject to the will of the parties; and 
ſometimes they are referred in one form, and ſometimes in an- 
other. The next queſtion is whether the arbitrator, by his 
award, has infringed on the policy of the bankrupt laws, and 
altered the diſtribution of the bankrupt's effects. I am clearly 
of opinion that this award does not interfere with the bank- 
rupt laws, The ſum awarded to be paid by the aſſignees to the 
defendant was never paid into the bankrupt's hands; it was Part 

of a ſum paid after the bankruptcy, and the defendant could 
never have proved it under the WN Then it ſtands 


(9) 77. 22 Geo, 3. B. R. 


ii | 8 D . thus ; 
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Mat cola 
and Others 
again 
FuLLAR- 
TON. 


| demanded the balance of it. 
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thus; money has been paid into the hands of the plaintiffs, 
which was not due; and only ſo much of it, as was due at the 
time, is to be conſidered as part of the bankrupt's eſtate. 
Therefore the arbitrator has done right in awarding the 7001. 
to be paid by the aſſignees to the detendant. The only point 
upon which I had any doubt was, whether the defendaat was 
bound by the payment of 1500/. which he made to the 
aſſignees after they had delivered to him their account, and 
But I am now convinced that he 
is not bound by that payment, it having been made by miſtake. 
The only payment, by which a party is bound, is that which is 
made into court under a rule of court; that is a payment on 
record ; and the party can never recover it back again, though 


it afterwards appear that he paid it wrongfully: but that does 


Monday, 
Nov, 10th, 


If the payee 
of a bill of 
exchange, 
received 
from a third 
perſon as the 
price of an 


eſtate, give 
ruptcy was proved on the ad of May, 1785; but it was unknown 


time to the 
drawee on 
condition 
that he ſhall 
allow inter- 
eſt, and af - 
terwards the 
drawee diſ- 
charge the 
bill, having 
in the mean 
time com- 
mitted an 
act of bank · 
ruptcy, this 
15 not ſuch 

a payment in 
the ordinary 
courſe of 
trade as is 


not extend to payments between party and party. 
GROSR, J. of the ſame opinion. | 3 tin 
Rule diſcharged; 


Vernon and Others, Aſſignees of Tyres, a 
Bankrupt, again} HAL L. 


EARCROFT moved to ſet aſide the verdi which had been 


given for the plaintiffs at the trial of this cauſe before Lord 
Kenyon, at the Sittings after the laſt Term at Guildball. It was an 


action brought by the aſſignees to recover 5701, paid by the bank 


rupt to the defendant after the bankruptcy. The act of bank- 


to the defendant as well as to ſeveral of her other creditors at that 
time, Two months prior to the bankruptcy the defendant fold 
an eſtate to one Urerſn, who, in order to pay for it, had drawn 
a bill of exchange to that amount on the bankrupt, i in favour of 
the defendant, payable the 7th of February in the ſame year : 
when it became due the defendant applied for it, and was told 
that it was not convenient at that time to pay ; but if he 
would permit it to remain in the bankrupt's hands, ſhe would 
allow him intereſt on it; to this he aſſented, and on the 22d of 
Mav, 1785, applied for payment, which he received without 
knowing o of the bankruptcy. The motion for a new trial was 


protected by che 19 Geo, 2. Co 32. and the my recover the money from the payee, 


— 
* 
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made on the ground, that, as this payment of the bill of 
exchange was made in the ordinary courſe of buſineſs, it was pro 
tected by the 19 Geo. 2. c. 32. But 

The Court were clearly of opinion, that it was not ſuch a 
payment in the ordinary courſe of buſineſs as came within the 
proviſions of the ſtatute; for they conſidered the tranſaction 


as a loan of money at intereſt, which became a debt. 
| Rule refuſed. 


LADBROKE again} CRICKETT. 


N. an action of trover for a veſſel called The London, which 
was tried at the Sittings after Hilary Term, 1788, at 
Guildhall, before Groſe, J. a verdi& was found for the plaintiff 
for the ſum of 980 J. ſubject to the opinion of this Court on 
a caſe ſtating, that the veſſel was taken in execution on the 4th 
of May, 1787, by the plaintiff, as ſheriff of Surry, under a 
Fi. fa. teſted the 23d of April, 1787, ifſued againſt George 
Paſmore, the maſter thereof, at the ſuit of Henry Paſmore; 
and on the 24th of May, another writ, teſted the .21ft of 
May, 1787, was executed on the ſaid veſſel by the plaintiff, 
at the ſuit of A. Paſmore, againſt the ſame party. The plain- 
tiff was ſerved with a notice from the defendant on the 5th of 
July, 1787, whereby, after ſtating that he underſtood that the 
plaintiff meant to ſell the veſſel under the abovementioned exe- 
cutions, he gave him notice that he, the defendant, as mar- 
ſhal of the Court of Admiralty, was in poſſeſſion of the ſame 
by virtue of a writ under ſeal of the Court of Admiralty, at 


the ſuit of A. Atherley and others, for a bottomry bond, in 


the ſum of 824/. 8s. 5d. The judgments under which 
the plaintiff levied execution were of Eater Term, 1787. On 
the 8th of November, 1786, George Paſmore, who was maſter 
and owner of the veſſel, executed an inſtrument under ſcal at 
Cowes ; reciting, that he was maſter and owner, and that the 
veſſel, in the courſe of her voyage from South Carolina to 
| London, had ſuſtained great damage, inſomuch that he was 


the warrant of the Court of Admiralty, If 4. lend money on the ſecurity of a ſhip, TW pres poſſeſ- 


TueſUay, 
Nov. 11th, 


If the owner 
of a ſhip 
charge her 
for repairs 
done in Eu- 
gland by an 
inſtrument 
under ſeal, 
ſtated to be 
by way of 
bottomry, 
upon which 
ſhe is after- 
wards ſeized 
by Admiralty 
proceſs, and 
decreed to be 
ſold to ſatis- 
fy the de- 
mand, and 
no appeal is 
made from 


that ſentence, * 


but between 
the ſeizure 
and decree 
a writ of exe- 
cution iſſues 
againſt the 
owner at the 
ſuit of an- 
other credi- 
tor, the ſhe- 
riff cannot 
take the veſ- 
ſel under this 
writ, nor can 
he maintain 
trover againſt 
the officer in 
ſſeſſion by 


ſion before execution, executed at the ſuit of B. the veſſel cannot be ſeized under B.'s execution. Where 
the Court of Admiralty have given a ſentence, it ſhall be taken that they had juriſdiction, unleſs the 


. It. - 


under 
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under a neceffity, : for the ſafety and preſervation of the veſſel, 
to put into Cowes to repair; and reciting, that the agent of 
Atberiey and the others in that ſuit had expended in the repairs 
824 J. 85. 5 d. for the due payment whereof he, George Paſ- 
more, agreed that the ſaid veſſel and the tackle, Gc. thould 
be and remain a ſecurity by way of bottomry. It was farther 
ſtated that he ſhould immediately ſail with the ſaid veſſel for 
London, and would pay the bottomry bill on the 8th of May, 
1787; and he thereby bound his executors, Cc. and alſo the 
aid veſſel in the penal ſum of 1648 J. 16 5. 10 d. for payment 
of the ſum due; and further bound himſelf, his executors, &c. 
not to depart with the ſaid veſſel from London till the money 
ſhould, be paid. Atherley and the others inſtituted a ſuit in the 
Admiralty on this inſtrument ; and on the iſt of Fanuary, 1787, 
a warrant iſſued upon ſuch proceeding from the Admiralty 


Court, empowering the defendant, as . marſhal, to arreſt the 


ſaid veſſel, and to cite all thoſe who had any intereſt therein 
to anſwer. to the ſaid Atberley and the reſt in a cauſe of bot- 
tomry, civil and maritime. On the iſt of January, 1787, 
the defendant arreſted the ſaid veſſel in the river Thames, and 
cited all the parties, & . and was in poſſeſſion when the plain- 
tiff's executions iſſued; The caſe then ſtated that on the 16th 
of July, 1787, the Admiralty decreed the ſhip to be deli- 
vered to Atberley and the reſt; and on the 22d of November, 
1787, a warrant ifſued to the defendant, as marſhal, to ſell the 
ſhip ; (which warrant, it is to be obſerved, only ſtated that 
proceedings had been had in a certain cauſe of bottomry, civil 
and maritime, between the parties, in which the Court had 
awarded poſſeſſion, &c. without ſtating the grounds of the ſuit) 
by virtue of which warrant the defendant fold the ſhip for 980 . 
which was regularly certified to the Admiralty Court. 
Richardſon, for the plaintiff, contended, firſt, that the in- 
ſtrument given to Atherley by the owner and maſter of the 
ſhip was not a bottomry bond; and, ſecondly, even if it were, 
that the Court of Admiralty had no Juriſdiction over the ſubject 
matter. As to the firſt, all the writers on this ſubject have 
agreed that it is of the eſſence of a contract of bottomry, that 


the lender of the money ſhould: run the riſk of the voyage, and 
that both the principal and the. intereſt ſhould be at ſtake 


upon it; and it is on that ground that theſe contracts are not 
1 © 2 87 | : con- 
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eonſidered to be within the ſtatute! of uſury (a). In all bot- 
tomry contracts a clauſe is added, that, in caſe the ſhip ſhall not 
perform the voyage,” the money ſhall never be recovered. The 
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form of pleading ſhe ws that this clauſe is eſſential to a bottomry Caicx Err. 


bond, as it is always ſet forth in a declaration founded on it. 
And though the forms of writs and of legal proceedings in the 
courts of law do not conſtitute the law, yet they are good evi- 
dence of what the law is. Now in this inſtrument ſuch a 
. clauſe is wanting; neither does it contain any other words 
” .amounting to a covenant to diſcharge the borrower in the event 


of the ſhip's not performing the voyage, unleſs the following can 


be ſo conſidered, ** that the veſſel, and the tackle, &, ſhould be 
and remain a ſecurity by way of bottomry.” But he inſiſted that 
theſe words could not give the inſtrument the effect of a bot- 
tomry bond, the eſſential part being wanting. For if A. draw 
an inſtrument, purporting to be a bill of exchange, which in 
law is not ſo, as if he ſay, pay ſo much out of my growing 
ſubſiſtence, that will not make it a bill of exchange. 2 Lad. 
Raymond, 1361. 1 Str. 591. This appears from the genetal 
tenor of the inſtrument, not only negatively, not to be a bot- 
tomry bond, but there is alſo a ſubſequent clauſe, expreſsly 
ſubjecting the perſon of the borrower and quis executors for the 


payment of this money at all events. And in the event of the 


loſs of the ſhip, the obligor would till have been liable to an 


action on the bond, and could not have pleaded the inſtrument 


in diſcharge of it. Neither would a court of equity have in- 
terfered againſt the expreſs ſtipulation of the parties. So that 
the principal was not hazarded in the event of the voyage. 
| Secondly, the Court of Admiralty had no juriſdiction over the 
ſubject matter of this inſtrument, it having been made within 
the body of a county, and under ſeal, By the ſtatutes 13 Ric. 2. 
c. 5. and 15 Ric. 2. c. 3. all contracts arifing within the 
bodies of counties ſhall be tried in the courts of law, and not 
in the Admiralty. In 4 If. 135, it is faid that if a charter 
party be made within any county, although it be to be per- 
formed either upon the high ſeas, or beyond the ſeas, yet it 
muſt be tried by the ordinary courſe of the common law, and 
not in the Admiralty. 2 Wil/. 265. is to the ſame effect. And 
if the Court of Admiralty will nevertheleſs eee in ſuch 


OW | (a) 2 Vez. 143, 148, 151, 163. | 
TR 33 "ations, 
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actions, à prohibition will be granted, 4 If. 136. a Brown 


37. Owen 122. 2 Lad. Raym. $05, Salt. 34. Ot the par- 
ty injured by their proceeding, when they have no juriſdiction, 
may maintain an action for double damages under the ſtatute 
Hen, 4. againſt the judge of the court, 1 Roll. Rep. 80. Gadb. 
261. or he is ſubject to the penalties of a præmunire. Here too, 
it is material to conſider that the borrower: was in the double 
capacity of owner and maſter of the ſhip. There was no ne- 
ceflity therefore to hypothecate the ſhip at all; and it has been 
held that where the repairs have been ordered by the owner, 
who was upon the ſpot, the ſhip itſelf is not liable, and the 
lender reſts on the perſonal ſecurity of the borrower. | 2 P. 
Wms. 367. The principle on which the body of a ſhip is liable 
for repairs ariſes from the neceſſity, where the repairs are done 
in a foreign country: But no ſuch neceſſity exiſted in the preſent 
caſe, the repairs being done to an Engliſh ſhip, in an Engliſh 
port, and the owner himſelf on the ſpot. In Jobgen v. Sbip- 
pen (a), Lord Holt ſaid, If a ſhip be hypothecated here in 
England before the voyage begins, that is not a matter within 
the juriſdiction of the Court of Admiralty, for it is a contract 
made here, and the owners can give ſecurity to perform the con- 
tract. The form of pleading ſhews that the Court of Admi- 
ralty had no juriſdiction over this ſubject. For the obligee muſt 
have alleged in his libel that the contract was made within the 
Admiralty. juriſdiftion. Heb. 213. 2 Ld. Raym. 1453. But 


he could not have alleged it to have been made ſuper altum mare, 


when it appears on the face of it to habe been executed at Cowes 
in the le of Wight. It is alſo a deciſive objection againſt the 


| Admiralty juriſdiction in this caſe, that the contract was un- 


der ſeal. Hob. 79. 212. Upon the whole therefore it appears 

that the Court of Admiralty had no juriſdiction in this. caſe, and 
their proceedings were coram non judice. And even if that 
court has in point of fact entertained queſtions. of this ſort, ſuch 


uſage cannot give ma, to their nume. Vaug b. . 


Hard. 474. 
Mood for the defendant, after obſerving thus this mba * 


of a mortgage of the ſhip by the owner, which was followed by 


the mortgagee's taking poſſeſſion of her after wards, and that his 


right could not be deveſted by a ps e 22 — 
ſtopped by the Court. | 5; wy 


 () 2 IA. Rom. 983. S. o. in 6 Mo, 79. and 14 Mo $6 SOIT. 
| Lord 
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Lord Kenyon, Ch. }.—Confidering this queſtion in the 
manner in which it has been treated by the defendant's counſel, 
there can be no doubt. The 'plaintiff muſt make out the 


Qrength of bis title by bis own caſe: but. it appears by this 
caſe that his execution was not executed till a legal conveyance 


tention of the parties that this property ſhould be ſpecifically 
ſubjected to the demand of the perſon advancing the money, 


under whoſe authority the defendant took poſſeſſion of the ſhip. 
If no poſſeſſion had been taken under this inſtrument, it would 


| have been fraudulent ; and any other creditor might have taken 
her in execution: but here th: title of the firſt purchaſer was 


conſummated by taking poſſeſſion of the ſhip. Therefore, with- 


out going into the other queſtion, which has been made at the 


bar, it is ſufficient to ſay that the plaiotiff in this caſe has failed 
by the imbecillity of his own title; and if he is not entitled to 

recover, it is immaterial to conſider in this caſe whether the 

Court of Admiralty had any juriſdiction or not. If the pro- 

ceedings in the Court of Admiralty be erroneous, they are to be 

rectified on appeal: but if they have no juriſdiction over the 
ſubject matter, the whole is coram non judice; however, it is not 
neceſſary to examine that queſtion here. 

ASHHURST, J.— The juſtice of this caſe is clearly with the 
defendant. It does not appear to this Court for what the party 
libelled in the Court of Admiralty ; we only look to the ſen- 
tence ;. it does not appear from thence that they proceeded 
without having any juriſdiction, and we cannot preſume that 
they ated improperly. Then the party having inſtituted a ſuit 
in that court and being in Poſſeſſion of the ſhip prior to the 
plaintiff's execution, there is no ground on which this action 

can be maintained. 

Burr, J. -I am. a of opinion that the plaintiff cannot recover 
in this caſe for the reaſons given by my Lord. And J am as clearly 
of opinion that we cannot enter into the other queſtion which 

has been made at the bar. This action is brought by the plain- 

tiff, acting under the proceſs of this court, againſt the defend- 


ant, who has alſo acted under the proceſs of that court: and 


the law equally protects an officer acting under the Court of 
Admiralty,-.as-it does one acting under the common law courts. 
If on the face of the proceedings the Court of Admiralty had 


as n, was bound to execute the proceſe, and 


could 


2 


had: been made of the ſhip in queſtion, It was clearly the in- 
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An affidavit 
to hold the 
defendant 

to bail, ſtat- 
ing an act 
to have paſſ- 
ed in the 27 
G. 3. which 
was paſſed in 


the 22 G. 3. 


under which 
a penalty was 
incurred, is 

a fatal objec- 
tion in an af- 


fidavit to hold 


the defendant 
to bail for 
ſuch a penal - 
ty, even tho? 
the title of 
the act was 
properly ſet 
torth. 

It is ſuffici- 
ent if the af- 
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could not examine into the foundation of them; and that will 


protect him. There is a great difference between applications 
to this court for prohibitions to the Admiralty, pending the ſuit, 


and after ſentence ; in the firſt caſe, this court will examine the 
whole caſe, and ſee the ground of the proceedings in the Ad- 
mitalty: but the rule is quite the reverſe, after a ſentence is 
paſſed in ſuch a caſe they will not look out of the proceed- 
ings, for the party who applies for a prohibition, after ſen- 
tence, muſt ſhew a nullity of juriſdiction on the face of the pro- 
ceedings ; therefore the plaintiff in this caſe could not go into 
evidence at the trial to impeach the decree of the Court of 
Admiralty. The caſe ſtates in general terms that that court did 
pronounce a decree for the ſale of the ſhip in queſtion, and 
that a warrant iſſued out of that court for ſeizing and ſelling the 
ſhip... So that we muſt take it that they had j uriſdiction, for no- 
thing appears on the face of the decree to ſhew that they had not. 

GRost, J.—I thought at the trial, and am ſtill of the ſame 


opinion, that trover would not lie againſt an officer of the Court 


of Admiralty acting under, a decree of that court, it appearing 


on the face of it to be legal. 
Poſtea to the defendant. 


+ A 


WarsoN again SHAW, and Others. 


HE en da had been held to bail on an affidavit made 

1 by one Marga/on, ſtating that the defendants after the 
making of an act of parliament in the 27th year of the reign of 
his preſent majeſty, entitled An act for licenſing lottery office 
keepers, and regulating the ſale of lottery tickets“ and during 
the drawing of a lottery ſo eſtabliſhed, to wit, on the 14th day 
of March 1788, and on divers other days, &c. did take and 
receive of this deponent divers ſums of money, and in conſidera- 
tion thereof did promiſe and agree to pay to this deponent divers 
ſums of money, on certain events and contingencies relating 
and applicable to the drawing of certain tickets, or numbers 
in the - ſaid lottery ; and that the defendants: have thereby in- 
curred divers pecuniary penalties to the amount of 500 J. And 
it further ſtated that the plaintiff intended to bring an action 
on behalf of our ſovereign lord the king, and N ho daid 
George Watſon, for the. recovery of ſuch: penalties, GC. 


fdavit ſhew the aatare of the offence againſt the lottery act, without kating the particular cireum · 
| Baldwin 


ſtances of it. 
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Baldwin had obtained a rule on a former day to ſhew cauſe 
why the defendants. ſhould not be diſcharged out of cuſtody, 
and why the bail bond ſhould not be delivered up, on two 
grounds; Firſt, becauſe the act of parliament was mif-recited in 


ie affidavit, the offences imputed to the defendants being againſt 
an act of the 22d of the preſent king, and not the 27th ; For 


though it was not neceſſary to ſtate the act of parliament at all, 
yet being ſtated and miſ-recited, it was fatal; and Secondly, 
becauſe the affidavit did not ſpecify the particular offence ; it 
only ſtated that the defendants had taken and received divers 
ſums of money, promiſing to pay divers other ums on certain 
events, without ſpecifying either. 


Wigley now ſhewed cauſe, and in anſwer to the ficſt objeion 


inſiſted that it was immaterial in what reign the act of parlia- 
ment was ſtated to have been paſſed ;. for it appeared on the 


affidavit that the defendants had incurred certain penalties 


againſt an act of parliament, the title of which was ſet out 
correctly, He admitted that where the Seſſions was miſ-recited, 
it was fatal; Dyer 203. R. v. Hill, Cro. Car. 232. Sav. 41. 
Langley v. Haynes, Mo. 302. But in thoſe caſes the act was 
deſcribed as having been made at a Seſſions begun and holden 
at ſuch a day, &c.” without ſetting forth the title of the act. If 


indeed the title of this act had been miſ-recited, it would have 


been fatal, Mills v. Wilkins, Salk. 609. But here the title is 
properly ſet forth; and as it is a public ſtatute, the Court may 


take notice of it, and reject the year as ſurpluſage. With reſpect 


to the ſecond objection; the caſe of Davis v. Mazzinghie (a) 
ſhews that though it was neceſſary to ſtate the nature of the 
offence, the party was not bound to ſpecify the particular act 
which conſtituted the offence : and here the nature of the 
offence is ſtated in the affidavit, namely, Inſuring. 

The Court were clearly of opinion that the firſt objection was 
Fatal, The party was not bound to ſet forth the year in which 

the act paſſed, but having undertaken to do ſo and milſ-recited it, 
it cannot be rejected as ſurpluſage: he has here referred to 
another act of parliament which has no relation to this matter. 
But they held that the ſecond objection was ill-founded ; for 
the party had ſtated the nature of the offence, which was all 


that was ee. 
: | N Re (a) Aue, 1 vol. 705. | 
C Freuen 


Rule ablolute. 
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rien en, S417oX ? 


AS E for money had and received. At Fm wil after Hiſt 
Eafter Term, at Guildhall, before Buller J. a verdict was 
found for the plaintiff, with 14 J. damages, ſubject to the opinion 


of this Court, on the following caſe. Matthew Woodward, being 
ſeiſed i in fee of four undivided eightieth parts or ſhares of build- 


which ſhew a tings and premiſſes, called the Corn- market, in the city of Lan- 


nemo in- 


den, and of divers other freehold and perſonal eſtates, made his 
will on the 29th of March, 1766, duly executed, &c.; which, 


. "after directing all his debts to be paid, contained the following 


clauſes: Then I give to MaryWoodward, my wife, all my houſe- 
hold goods, plate, linen, and jewels, at my houſes at Romford, 
and London, with 500/. to her own diſpoſal, as ſhe ſhall think 
fit. I give one annuity to be paid to Mary Woodward my wife, 
of 100 J. a year, by William Morley out of the profits of the corn 
trade, as by our articles ſpecified, and 1000 J. to be left in the 


trade during her life, for this uſe and purpoſe; And alſo I give 


the. ſaid Mary Woodward the profit of my four ſhares in the 
Coru-market during her life; alſo, the income and profits of my 
Hates, as follows, during her life; my lands. lying [here follow- 
ed a particular enumeration of his ſeveral aſtates, ] as alſo the 
reſidue of my perſonal eſtate, to be laid out in Bank annuities ; 
and Mary Wocgward my wife to have the income during her 
life only of this and the eſtates before mentioned; and after 
her deceaſe, as follows, I give to Matihew Weatherley, my ne- 
phew, the income of my four ſhares - in the Corn-market, for 
his natural life ; and all 11 the : reſt of my eater, with all monies 


in ſtocks, and in William Morley's hands, or any other fecu- 
rities, to be divided in equal ſhares to E/rzabeth Snow, Elizabeth 


Mailard, Judith Weatherley, fJoyeph Weatherley, and Williom 


life.” And he appointed his wife executtix. 


Weatherley, ſhare and ſhare alike ; and out of my wife's 
income ſhe to pay to Ann Audain gol. yearly duting her 
The teſta- 
tor afterwards died, without iffue, leaving his widow Mary 


Woodward, and Matthew Weatherly, and Arn Auum (the 
Gfter of the teſtator) his coheirs alive at the time of his death. 
The widow afterwards died; on which Matrhew Weatherly be- 
came ſeiſed of and enjoyed che ſaid four ſhares during his life, 
ill the 5th day of October, 1787, when he died, W deviſed 

| 3 Vos e his 
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bis real and perſonal eſtates to the plaintiff. The defendant is 1788. 

treaſurer and paymaſter to the proprietors of the Corn- market. 
He has received half a year's dividend on the four ſhares, Frzrenzz 
and has the ſame ſtill in his hands. This action was brought ar 
by the conſent of all parties to try whether the reverſionary in- 

tereſt in the four ſhares paſſed under the deviſe to Elizabeth 

Snow and the four other deviſees. The queſtion for the opinion of 

the court is, whether the reverſionary intereſt in the ſaid four 

ſhares paſſed under the deviſe to Elizabeth Snow, Eliza- 


bet h Mailard; udith Weatherly, Joſepb Weatherly, and Wil- 


liam Weatherly ? If it did not paſs, the verdict to ſtand; 
otherwiſe for the defendant. 


- Shepherd for the plaintiff, It is apparent on reading this 
will -that the deviſor uſed the word * eſtates” as apply- 
ing ſpecifically to the things therein particularly enume- 

rated, and which immediately follow the word » eſtates'* 

in the firſt clauſe. In that place he clearly could not in- 
tend that a fee ſhould paſs by it, for thoſe eſtates are given 


to his wife er liſe, and the word is there uſed as a parti- 
cular deſcription of the lands which ſhe was to have for 


her life: then if he did not uſe it in a technical ſenſe in one part 
of the will, it cannot be contended that he ſo uſed it in ano- 
ther part. The word then in the latter clauſe not being uſed 
technically, Firſt, it does not apply to the ſhates in the Corn- 
market ; but; Secondly, if it dots, it canhot apply to his intereſt 
in them. As to the Firſt, the'word ** eſtates” could not have 
been meant to apply to the Corn-market ; for in the preceding 
clauſe the deviſor gave to his nephew the income of his four 
| ſhares in the Corn-market duting his life, adding immediately 
afterwards all the ref of my eſtates to Elizabeth Snow and the 

four other deviſees, ſhare and ſhare alike ;” fo that im this latter 

deviſe the Corn-market is expreſsly axcluded, and the word 

*« eſtates” in the laſt clauſe muſt have the ſame ſignification with 

the ſame word in the firſt clauſe, where it cahnot by ofibility 
extend to the Corn-market, If it be contended that 15 deviſor 

could only intend that his nephew ſhould take an eſtate for 
fe only in the Corn- mar let, and that the reverſion ſhould paſs by 
the fubſequent clauſe to the other deviſees, otherwiſe it was nuga- 
tory to mention his nephew at all, as he would have been entitled to 

a ſtill greater intereſt as heir; the anſwer is, that it was neceſſary 
that the deviſor ſhould give him the whole profits during his 
life, becauſe he was only co-heir with another, and as ſuch 


would 
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N only have been entitled to a moiety, which is conſiſtent 
with the intention contended for, namely, that the reverſion 
ſhould deſcend upon him in his character of heir. And as the 


deviſor has not expreſſed any intention of parting with the te- 


verſion, the Court will not give it away from the heir by im- 
plication (3). Secondly, Though the word © eſtate” will, ge- 


nerally ſpeaking, carry not only the thing deſcribed, but alſo 


the intereſt which the teſtator had in it at the time of making his 
will, yet the word ** eſtates” has not the ſame legal operation. 
In the only caſes in which the word “ eſtates“ has been held to 
paſs a fee, it has been coupled with other words, ſuch as © all 
my effects, Ce. which ſhewed the deviſor's intention of 


diſpoſing of all his property: but in this caſe no ſuch words are 


uſed, and it is apparent that the deviſor did not mean to paſs: 


the reverſionary intereſt in his ſhares in the Corn-market. In 


Wilkinſon v. Maryland (3) where the deyiſor, being ſeiſed of 
lands in A. and B. which he deviſed to ſeveral perſons, and of 
lands in C. by way of mortgage and forfeited, deviſed all his 
goods, eftates, and mortgages, to his wife, it was held that 
the lands in C. did not paſs ; though the Court ſaid, if he had 
deviſed all his eftate in ſuch land, or had mentioned: that he 
had ſuch land mortgaged in fee, and deviſed his mortgage, the 
fee had paſſed. And in Goodwyn v. Goodwyn (c), Lord Chan- 
cellor Hardwicke doubted whether a fee could be paſſed by the 
words all my eſtates,” which he ſaid in common parlance 
means a deſcription of the lands. Indeed, all the caſes on this 


ſubject ſhew that if thoſe words, which when technically uſed 


will carry the fee, are not ſo uſed, there muſt be ſomething in 
the will to ſhew that they were intended to paſs the fee. But 
the reverſe of that intention is to be collected from this will. 

Wood, contra, was ſtopped by the Court. 

Lord Kenyon, Ch. J.— The queſtion is, whether hs laſt 
clauſe i in the will comprehends the reverſion of the ſhares in 
the Corn-market, and carries the abſolute inheritance in them 
to the deviſees therein mentioned as tenants in common. There 
are caſes in which nice diſtinctions have been taken between a, 


* 


(a) Although the plaintiff claimed "under | ſent of all parties to wy, 1 queſtion wiſog F 
one of the co-heirs alone, it was underſtood | on the will. 
that no objection ſhould be made on that | (5). Cro, Car. 447. 
ground againſt the plaintiff 's recovering, (e) V. 229, . 
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deviſe of an eſtate ar ſuch à place, and a deviſe of an eſtate in 
4 particular place; and Lord Hardwicke alluded to it in the caſe 
cired in PYezey (a); but he added, that there is no caſe in which 
it was held, that a fee paſſed by the deviſe of an gate, if the 
teſtator added to it, . in the occupation of any particular te- 
„ nant.” And I admit that the word * eſtate” may be fo 
coupled with other words as to explain the general ſenſe in which 
it would otherwiſe be taken, and to confine it to mean farms and 
Fenements, But that is not the preſent caſe ; no ſuch words are 
here ſuperadded to ** eſtates.” It is admitted that if the word 
« eſtate” had been uſed, there could have been no doubt but 
that the reverſionary intereſt in the ſhares in the Corn-market 
would have paſſed; and I think that muſt have been the teſta- 
tor's intention. For his firſt object was, that all his debts 
ſhould be paid; now that intention might be defeated, un- 
leſs the will were to operate on the whole inheritance, for the 
debts could not perhaps be paid out of the particular eſtate carved 
out of it. However, this caſe does not depend on general ob- 
ſervation. For the word ** eſtates” has been held equivalent | to 
« eſtate,” unleſs other words are added to expreſs a different 


intention. Ia the caſe of Tilley v. Simpſen(b), in the Court of 


(a] 1 Jex. 228. 

(% Tilley v. Simjſon. 
Eafter, 1746. 

The teſtator, after declaring that he in- 


In Chancery, 


tended to diſpoſe of all hit wwordly eflate, and 


making ſeveral deviſes to different. perſons, 


gave and bequeathed all the reſt and reſidue of 


Bis money, goods, chattelt, and eftate what- 
ſeever to his nephew 4. 3. The queſtion 
was, whether a beneficial intereſt in a real 
eſtate not before diſpoſed of would pals to 
the nephew by this deviſe, 

Lord Hardvicke, Chancellor, was of opi- 
nion that it would. He ſaid, where the 
court had reſtrained the word Hate to carry 
perſonal eſtate only hath been where it hath 
appeared that it was the intention of the teſ- 
tator it ſhould be ſo underſtood ; as where it 


hath ſtood coupled with particular deſcrip- 


tions of part of the perſonal eſtate, as 2 


bequeſt of all my mortgages, houſhold 
goods and efate, in which the preceding 
words are not a full deſcription of the per- 


ſonal eſtate : he did not know any of thoſe 
caſes where the preceding words were ſuffi- 
ie pals de whole, perſonal s. 


$8 G 


(, 


. 
4 


| think cannot be diſtinguiſhed ; 
gift was of all the reſt and reſidue of my 


* eſtates whatſoever I give to J. I.“ 
only difference in the caſe is that there is 


If the teſtator had ſaid, ** all the reft and 
* reſidue of my perſonal eſtate and eftalts 
% whatſcever,”” a real eſtate would have 
paſſed, This bequeſt amounts to the ſame, 
for the word chatte!s is as full a deſcription 
of the perſonal eſtate as the word perſonal. 
Therefore when he hath uſed words com- 
prehending all his perſonal eſtate, and then 


| makes' uſe of the word ate, that word 


will carry a real eſtate, The word h- 
eve is uſed here, which is the ſame as if 


| he had ſaid, of whatever kind it be; and 


if that had been the caſe, it would moſt cer- 
tainly have carried the real eſtate,» The 
caſe of Tirrel v. Page, 1 Ch. Caf. 262. is 
very material to the preſent queſtion, and I 
there the 


money, goods, and chattels, and other 


the word other, which I do not chink can 


The 
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reſidue of my houſehold goods and mortga- 


ges, and all other eſtate, I do mw 2 
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1788, Changner, E. 1746, the queſtion, was, Whether by the words 
there uſed the fee ſhould paſs ? Lord Hendwicke ſaid, it would 
Freren he productive of bad conſequences, to confine the deviſe to a 
_ chattel intereſt, unleſs there were other words to ſhew that it 
| was intended to be ſo reſtrained: and he put this caſe, If a 
e teſtator deviſe all his perſonal eſtate and. eflates whatſoever ; 
« the inheritance ſhall- paſs by the latter words.” That is 
ſtrong to che y that the word ** eſtates would of itſelf carry a 
fee. Therefore on the authority of this caſe and many others, 
ſuch as ' Cheſter | v. Cheſter (a), Jam of opinion that this deviſe 
conveyed the abſolute inheritance j in the ſhares in the Corn- 
market, and that the teſtator did not intend that any thing 

ſhould remain undiſpoſed of by the general teſiduary clauſe. 

AsHnuRsT, J. of the ſame opinion. 

Borrzx, J. This i is a queſtion merely on the bos of 
the teſtator z and I think it is apparent on reading the whole 
will, that it was his intention that every thing which he had 
ſhould paſs by it. For, after making particular bequeſts of part 
of his perſonalty, he directed that the reſidue of his perſonal eſtate 
ſhould be laid out in the funds; then, after giving his real 


eſtate for e all the reſt of bis eſtates, with all mo- 
nies in the funds to the five deviſees. Then as it appears that 


he had firſt diſpoſed of all his perſonal eftate by other words, 
he muſt have intended to paſs his real eftate by the ſubſequent 


words, for there was no other property on which they engl 
1 


Onoen, Where the deviſor intended to en the ope- 


ration of the word ** eſtates,” he added 10 for life:“ but in the 
latter clauſe there are no words of reſtraint added, 


| | . Poſtea to the defendant, 
| 144 05 8 G . Was. 56. e | 
2 won —— ME 1 · 4 —ͤ— 7 * 
1 The Kin againſt the Undertaker: of ns my and 
Carper. Navigation. N 


1 


ur ek gen and overſcers of Leeds | in York/bire, by 


Where a na- 
el 2 an aſſeſſment duly made and allowed, aſſeſſed the under- 


B. through takers of the navigation of the rivers Aire and Calder for the 


ſeveral inte- 
vening pariſhes, and the tolls for the whole navigation are collected in ſe two pariſhes, they may. be 
aſſeſſed to the pgot rates in thoſe two. pariſhes for the whole amount according to the proportion collected in 
each. The juſkices' at the ſeſſions are the proper judges of the equality of unleſs the i rates ; and the court-of 
3. . R. will not interfere upon che ground of their being e e e be eie aps 
parent on the . 5 q *1 
. do tolls 


* 
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tolls and duties of the ſaid navigation at Leeds, at and after the 1588. 1 
5 rate of 1000 d. per annum; and for their lands, wharfs, houſes, NE 4 

warehouſes, and other buildings in their own occupation, at The Ka | 


and after the rate of e7/. per annum: and againſt the former part Te Under 1 
of the aſſeſſment the defendants appealed to the Seſſions, who 44 


as and | 1 
affirmed the tate, ſtating the following caſe for the opinion of + age || 
viga | 

this Court. | | 5 


© That the ſaid rivers Aire and Calder were made naviga- | bi 
| ble by an act of parliament of the 10th and 11th of Vill. 3. 

which act hath been amended by a ſubſequent act in the 14th 
Geo. 3. c. 96. under both which acts the undertakers are entitled 
to receive certain tolls and duties therein mentioned for all 
goods, Se, carried upon the ſaid rivers or cuts therein men- * 
tioned; according to the diſtance which ſuch goods ſhall be car- 1 
ried, The whole length of the navigation from Leeds to Whee- 
land meaſures 29 miles, of which 2790 yards in length and 
no more lie within the local limits of the townſhip of Leeds. 
The whole tolls and duties ariſing upon the whole length of the 
navigation from Leeds to Wheeland, or Selby, from the iſt. 
January 1785, to the iſt. January 1786, amounted to 8234 J. 
6s. 2 d. excluſive of the tolls and duties ariſing from the ſaid 
navigation from Wakefield to Wheeland and Selby, and the aver- 
age amount thereof for three years before the 1ſt Fanuary 1786 
was 7628 J. 27. The proportion of the tolls ariſing from the . 
2790 yards, part of the length of the ſaid navigation, and y- 


ing within the local limits of the townſhip of Leeds, 9— . 1 


Leer. . 1 
to 403 J. 15. 10 d. per ann.: and though upon the face of the «+ > ,. 


aſſeſſment the undertakers Rand only aſſeſſed at and after the 2; ae = "fl 
rate of 1000 J. per ann., yet as the houſes and buildings within 2 
the townſhip of Leeds are by the ſaid aſſeſſment rated only 


at one moiety of the actual rents or real value, the undertakers 5 2 1 


ſtand actually aſleſſed at and after the rate of 2000 J. per ann, << © 

The ſaid undertakers of the ſaid navigation had in a year com-  -- A eel Þ 
mencing in Fuß 1785. and ending July 1786, divided the ſum 3 e 

of 17000 J. profits ; but that ſum was made of many articles , lee ee, 

beſides the tolls and duties. The tolls and duties have been 

regularly and uniformly rated at the towns of Leeds and Wake- 

field from the year 171 3, and at Wakefield from the year 1759. 

at the annual value of 1200 J. per ann.; the length of the na- 

vigation within the local limits of Wakefield being 1189 yards, 

BY: 
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and the tolls and duties atiſing upon that branch of the naviga- 


tion from Wakefield to Selby, or Wheeland, being more than that 
which ariſes upon the navigation from Leeds to Selby, or Whee- 
land. The mills, warehouſes, and other real property of, the 
ſaid undertakers have been rated from time to time in the town= 
ſbips or places where ſuch property lies. But the tolls and du- 
ties have not been rated in any of the townſhips through which 
the navigation runs between Leeds and Wheeland or Selby, or 
between Wakefield and I beeland, or Selby, except at the towns 
of Leeds and Wakefield. From the year 1752 the ſaid vnder- 
takers have been invariably aſſeſſed for the tolls and duties, to 
the maintenance of the poor in the town of Leeds at the value 
of 6001. per ann.; and they, or their leſſees, have paid the 
aſſeſſments according to that value. The tolls and duties ariſ- 
ing upon the whole length of the navigation have never in 
any one year during that ſpace of time amounted to the annual | 
ſum of 82347. 65. 2 d. but in ſeven years during that time 

they have been conſiderably under that annual ſum. In the 
year 1740, upon an appeal to this Court, it was ordered 


that the undertakers ſhould ſtand aſſeſſed at the value of 


5000. per ann. In every land tax act from the year 1709 
is contained a clauſe that the*undertakers ſhall not be aſſeſs- 


ed to the land tax in any other part, townſhip, or place, 


through which the faid navigation runs, but at the towns 
of Leeds and Hakeficld; and the undertakers have been uni- 
formly aſſeſſed at Leeds at the ſame annual ſums for which 
they have been rated to the poor rates, and in the above- 
mentioned act of parliament of the 14th of his preſent Ma- 
jeſty is contained a clauſe, which enacts that the rivers or 


any of the cuts under the authority of that act ſhall not be ſub- 


ject or liable to the payment of any taxes, rates, or aſſe edc 
ſave and except ſuch taxes, rates, and aſſeſſments, as had been and 


then were uſually charged and aſſeſſed thereon,” 


Law and Cockell, Serjt. were to have argued in ſupport of 7 
the order of Seflions, but the Court deſired to hear the other 
fide. 

+ Bearcroft, Ei fine, and Pearaley, contra, admitted thae "ES 
ths in 3 Keble, 50. recogniſed in A v. ee (a). 
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and other caſes (a) it was not to be diſputed but that the ſpecies 


of property in queſtion was rateable : but they contended that it 
appeared upon the face of the rate that the company had been 


rated for more than the fair proportion of the profits of the na- 
vigation ariſing within the townſhip of Leeds. This is ſtated 
to be a rate upon the tolls and duties ariſing from this naviga- 
tion, and that ſo much has been aſſeſſed in reſpect of them with- 
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in the townſhip of Leeds: but it appears that the navigation 
runs for 29 miles, only 2790 yards of which lie within that 


townſhip ; therefore this rate is evidently diſproportionate to 
the extent of the navigation for which the townſhip of Leeds 
is rateable, No principle can be better eſtabliſhed than that 
every poor rate is to be aſſeſſed on the perſon in respect 
of the property within the pariſh; therefore the company were 
not liable to be rated for more than the proportion of the tolls 


which accrued and became due in Leeds. The locality of the 


property is of the very eſſence of the rate. But if this rate can 
be ſupported, the townſhip of Leeds will receive contribution 


from profits which accrue in other diſtricts, for which the com- 


pany will ſtill be liable in thoſe ſeveral places. For each of 
thoſe intervening townſhips through which the navigation runs 
will have a right to rate the tolls in proportion to the extent of 
the navigation in each ; and it is no anſwer to the preſent rate 
to ſay that in point of fact they are not rated now in theſe diſ- 


tricts, if by law they ate liable to be ſo. And the caſe of Putney 


bridge, mentioned. in the note in Dougl. 292. ſhews as far as it 
goes that great attention is paid to the Jocality of the ſubject of 
the rate. In the caſe of the King v. Cardiagton (5), where the 
grantee of the Ouze navigation was held rateable to the poor in 
Cardington for tolls ariſing from a fluice erected there, though 


he himſelf reſided elſewhere, and the tolls were collected in an- 
other pariſh; it is to be obſerved that the toll was in reſpect of 


- the ſluice which was locally ſituated in the pariſh of Carding- 
tan: and it goes to ſhew that in rating tolls ariſing from any 
navigation regard ſhould be had to the extent of the navigation 


within the pariſh. In the King v. Rebowe (c), great ſtreſs 


was laid on the circumſtance of the tolls not locally ariſing 


within the pariſh as a, ground for their not being rateable. 


there. 


(45 See Roll: v. Gell, Corp. 453.1 vol. [| (5) Coup. 581. 
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There is beſides another objection to this rate ariſing out of 
the 14 Geo. 3. c. 96. an act relating to this navigation „ Whien 
provides that the company ſhall not he liable to any rates or 
aſſeſſments which had not heen uſually charged or aſſeſſed; 'now 
though the defendants cannot infiſt upon the cuſtom Rated of 
their never having been rated at more than 600 1. becauſe the 
whole matter ariſes. upon an act within memory, yet the fair 
conſtruction of that proviſion is that they ſhall not be aſſeſſed 
now for more than they had been before that time. For it muſt 
be ſuppoſed that the legiſlature intended ſome benefit to the 
company; but if this conſtruction be not put upon it, that 
proviſion will be nugatory. Now it appears that they only ſtood 
rated then at 600 J. within the townſhip of Leeds, which ought 
therefore to have been the proportion for which they ſhould 
have been rated in this inſtance. Another objection was made, 


that it did not appear that the rate had been publiſhed in the 
church, purſuant to 17 Geo. 2. c. 3. , 1. It was only ſtated. to 


have been made and allowed, which did not include los 


tion. A 
Lord Kenyon, Ch. J. —With refed toan objection which i | 
been taken by Mr. Fearnley, that it does not appear by this caſe - 
that the rate in queſtion was regularly publiſhed in the church: if 
the queſtion were whether an action of treſpaſs could be ſypport- 
ed by the perſons whoſe goods were diſtrained for non-payment 
of the rate, there is no doubt but that the publication of the rate 
under the ſtatute of the 17 Geo. 2. c. 3. muſt be proved: but 
the parties here come upon facts aſcertained by the court of 


ſeſſions, on which they aſk for the opinion of this court as to 


the queſtion of law ariſing upon thoſe facts; therefore it would 
be wandering from the point to ſeek objections which were 


never intended to be referred. Then it was ſaid-at the bar, that 


a cuſtom commencing in the year 1709 cannot control the ex- 
preſs proviſions of an act of parliament : that is true; but co- 
temporary uſage in ſuch a caſe would give ſome aſſiſtance in 


the conſtruction of an act of parliament. - The obſervation 


which was made at the bar on the ſtatute 14 Geo. 2. c. 96., 
namely, that it prohibited-any encreaſe in the rate which exiſt- 
ed at that time, does not appear to be well founded. On 
the fair conſtruction of that act of parliament, it might pertraps 


be decided that no other kind of rate than thoſe which were 


aſſeſſed at that time ſhould be impoſed ; as. for inſtance. if an 
F *. ä a , q highway 
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highway rate, or church rate,” or county rate, had not been 
collected before, the legiſlature meant that no ſuch new rate 
ſhould be impoſed for the future: but the quantum of the rates, 
which had been impoſed, muſt neceſſarily vary according to the 
exigencies of the caſe. For ſuppoſing at that time the land tax 
had been at 2 . in the pound, it would be doing great violence 
to the words of the act of parliament to ſay that it never ſhould 
be raiſed in any future exigency. The remaining queſtion, and 
indeed the great one in this caſe, is, whether the rate in queſtion 


on this property has been aſſeſſed in a larger proportion than it 


ought. It is admitted generally that this ſpecies of property is 
rateable; it is alſo admitted that the juſtices at the ſeſſions are 
the proper judges reſpecting the equality or inequality of the 
rate. In the caſe of the King v. Brograve (a), the Court ſaid 
they could not enter into the inequality of the rate, unleſs it 
manifeſtly appeared to be unequal : and this rule appears to have 


been laid down with great wiſdom by the judges who fat in 


this court at that time. It has been argaed that, as the whole 
extent of this navigation is many miles, of which that which 

lies in Leeds forms bat a ſmall part, the rate in queſtion exceeds 
its due proportion: but that is not the rule by which theſe pro- 
portions are to be aſcertained, It is well known that the Duke 


of Bridgwater's navigation at Manchefter extends thirty or 


forty miles, within three miles of the end of which the grand 
trunk empties itſelf, and of courſe the tonnage in that part of 
the navigation exceeds beyond all compariſon the proportion in 
any other part of it. So that it is moſt probable that the part 


of this navigation which comes into the town of Leeds is of 


greater value than any other part. However I diſclaim form- 
ing my opinion upon any conjecture of this ſort, though it is, 
probably well founded; it being enough for me to ſay, what 
was ſaid by this Court in the caſe reported in Burrow, that we 
cannot enter into the inequality of the rate, unleſs it be mani-. 
feſtly unequal upon the face of it. Therefore, without enter- 
ing into any diſcuſſion of more points which are open to it, I 
am clearly of opinion that this rule ought to be diſcharged. 

_ AS$HHURSDP,: J. -The greateſt part of the argument uſed by 
the counſel, who have argued in ſupport of this rule, is founded 
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this navigation receives an equal benefit. But that in all pro- 
bability is contrary to the fact; for moſt likely many barges are 
navigated near the town of Leeds which do not paſs ahy other 
part of tlie navigation. So that the proportion for which the 
profits of this canal have been rated in this patiſn does not ne- 
ceſſarily exceed the guantum. The caſe then before us is ex- 
tremely ſimple; for this Court never interferes in a queſtion of 
inequality of a rate, unleſs it manifeſtly appears on the rate 
itſelf to be unequal: now that does not ſo appear in this caſe 7 
and therefore I am of opinion that it muſt be confirmed. 

Bol IER, J. If the objection, which was taken by one of 
the counſel, that the rate does not appear to have been publiſſi- 


ed in the church, would hold, it would deſtroy every caſe of 
this ſort which comes before the Court. But the diſtinction 


between orders of juſtices and ſpecial verdicts has been long eſta- 
bliſhed ; in the latter, where it concludes generally, the whole 
caſe muſt appear upon record; but the very reverſe is the rule 
which obtains in the caſe of orders of juſtices; for the Court 
will intend every thing to be right, which does not appear to 
be otherwiſe, and they will not entertain any doubt upon a ſub- 
je& upon which the juſtices did not. Here the court of Seſſions 


have ſaid that the rate was duly made; they made no queſtion 


about the publication of the rate, and they did not intend to leave 


any queſtion upon that head to the Court. Then it becomes ne- 
ceſſary to conſider thoſe facts in this caſe upon which the lawariſes; 
and it is material to obſerve that it is not ſtated that the tolls are 
collected at any other place than Leeds and Wakefield; for if 
there were any other houſes in different pariſhes at which the 
tolls are collected, it would make a difference; but on this ſtate 


of the caſe we are bound to take it that all the tolls are colleR- 


ed at theſe two places. Taking that fact therefore as clear, I 


9 


| payable at the place to which by that contract they are to be 


think the caſe which has been decided in this Court muſt go- 
vern the preſent. It is material to conſider at what place the 

toll becomes due. I agree that, if a perſon has property in 
Yorkſhire, and receives the profits of it in London, he ſhall 


not be rated for it in London; for a toll muſt be confidered to 


be paid at the place where it becomes due. It is impoſſible to 
adopt the argument uſed at the bar that the toll becomes due at 
the end of every mile for that miley for it is an entire contract 
to carry the goods the whole diſtance intended, and the hire is 


Carried. 
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_, carried. The caſe. of Purney-bridge (e) is an illoftration of 


the preſent; there the bridge is rated in Putney and Pulbom 


pariſhes at 700/, a year in each, there being gates at each end; 
formerly there was no gate at the Putney end, and then the 


bridge was not aſſeſſed in Purney at all, With reſpect to 


the laſt objection on the act of the 14 Geo. 2. c. 96. if that 
argument has any weight, it muſt go the length of ſaying, that 


the legiſlature intended that a certain ſum ſhould be raiſed at all 


events, neither more nor leſs : but that would be doing great 


injuſtice ; for it is ſtated that the tolls in Zeeds amounted only 
to 400 J. per annum, and yet at that moment they were rated at 
600 J. a year; and if the rates ſhould be reduced, it would be 
manifeſt injuſtice to fay that the proprietors of this nevigation 


ſhould be ſtill rated at 600 J. per annum. | 
—_ Grosx, J. faid that this caſe was s abundantly t too clear to re- 


quire any farther comment. 
5 Rule diſcharged. 


| (s) Dong! 305. n. ad. edit. 


Russ zr and Others again The Men dwelling in the 
County of Devon, 


THIS was an action upon the caſe againſt the men awelling 


jury done to the waggon of the plaintiffs in conſequence 'of a 
bridge being out of repair, which ought to have been repaired 
by the county; to which two of the inhabitants, for themſelves 
221 the reſt of the men dwelling in that county, appeared, and 


demurred generally. 
_ Chambre, in ſupport of the demurrer, inſiſted that. by the laws 


of this kingdom no civil ad ion can be maintained againſt the 


inhabitants of a county at large for any injury ſuſtained by an 


in the county of Devon, to recover fatisfaRtion for an in- 
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individual in conſequence of a breach of their public duty. No 


- Inſtance can be found of any attempt to ſupport ſuch an action 
- a8 the preſent, which, is a ſtrong argument to ſhew that ſuch 


ah action will not lie, eſpecially where the circumſtances, which 


would give occabon to it, are in daily occurrence: for on principle 
there can be no diſtiaction between any ſpecial injury ariſing from 


81 does 


2 e in not repairing a bridge and an e But this 


666 
1788. 


RvusszLL 


/ _ apal 
mak 
— Dsvon, 


CASES IN MICHAELMAS' TERM 
does not reſt on acneral obſervation only; for if the principles, 


on which this action muſt be ſupported, are examined, it will be 


found equally clear. Conſider, firſt, who are the neceſſary parties 
to all civil ſuits ; they muſt either be brought againſt individu- 
als, who are to be particularly named, or againſt corporations, 
or againſt perſons who are rendered liable by the proviſions of 
particular acts of parliament: if it be brought againſt indivi- 


| duals, all of them muſt be brought before the Court; they muſt 


appear before the Court or be outlawed. This mode of bring- 
ing actions againſt large bodies of men would render nugatory 
the privilege of the Crown of creating corporations, and would 
deſtroy the mode of ſuing corporations in their corporate capa- 
city. And no act of parliament has yet made the inhabitants of 
a county at large liable in this caſe. Beſides here the defen- 
dants are the men of Devon, who muſt be taken to mean the 
inhabitants of that county at the time of purchaſing the writ : 
but the inhabitants of a county are a fluctuating body, and be- 
fore judgment obtained, other perſons may have come to reſide 
in the county, when the whole damages may be levied on ſuch 

innocent perſons; whereas, if the action could be maintained 
at all, the damages ſhould be paid by thoſe who were inhabi- 
tants at the time when the injury was ſuſtained. And it is a 
principle of law, that no man ſhall be reſponſible for any injury 
unleſs occaſioned by his own act or default. If it be contended 
that this mode of ſuing is founded on the analogy it bears to 


actions on the ſtatutes of hue and cry, and actions on the 9g Geo. 


I. c. 22. / 7. to recover damages ſuſtained by fire; the anſwer © 
is that the legiſlature has given a remedy in thoſe particular in- 
ſtances ; and when an act of parliament renders any deſcription 
of men liable to an action, the courts of law muſt deviſe ſome 
means by which they may be ſued, But the ſtatutes of hue and 
cry furniſh an argument to ſhew that the preſent action cannot 
be maintained. The obligation to make hue and cry ſubſiſted 
at common law: 2 Inft, 172. or at leaſt by the ſtatute of Mes- 
minſter iſt. (a), which was prior to the ſtatute of Vinton (5), by 
which the inhabitants of a hundred were ſubjected to an action. 
But if the hundred had been liable to a civil action by the com- 
mon law, or the ſtatute of Weſtminſter, which raiſed the duty, 
the ſtatute of Winton would have been nugatory. But it was 


only on the grouus of the ee 2 being liable before that F 
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time that the legiſlature made them reſponſible in a civil action. 
The conſequence of permitting theſe ſort of actions to be main- 


tained deſerves the ſerious attention of the court, fince it muſt 


neceſſarily lead to a multiplicity of ations ; for as the whole 
damages to be recovered might be levied on any one individual, 
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he muſt have recourſe to numberleſs ſuits in order to reim- Ws 


burſe himſelf for the exceſs which he muſt pay beyond his own 
proportion. The principle which decides againſt this kind of 
action is in Bro. Abr. title © accion ſur le caſe” pl. gy. where 
it is ſaid that if an highway be out of repair, by which my 
horſe is mired, no action lies, car eft populus et ſerra reforme 
per preſentment ;” which muſt be underſtood to mean, that, as 
the road ought to be repaired by the public, no individual can 
maifitain an action againſt them for any injury ariſing froni their 
neglect. | 

Gibbs contra, The general principle is, that where one 
perſon receives an injury by any other perſon or perſons 
omitting to do what by law he or they are bound to 
do, he may maintain an action on the caſe to recover ſatis- 


faction for the damage he has received in conſequence 


of that omiſſion. In the preſent caſe the county were bound 
to repair this bridge; they omitted to do ſo ; and the plaintiffs 
received a particular injury by that omiſſion. It is true that 
this negle& in the county was a public nuiſance, and was an 


injury to ell the king's ſubjects; and that no individual could 


have brought an action for bis ſhare of the general injury: but 
this is a ſpecial damage ſuſtained by the plaintiffs, who have 


therefore a right to recover a ſatisfaftion in damages. In Tve/on 


v. Moore (a) it was held that an action on the caſe for ſtopping a 
public way, whereby perſons were prevented from coming to 
the plaintiff's colliery, might be ſupported. So that there is 
no objection to this action from the nature of the injury, If 
any individual, or a corporation, ought to have repaired this 
bridge, there can be no doubt but that the action would have 
lain. Now there is no difference between an action againſt an 
individual, or a corporation, and the preſent which is brought 
againſt the men reſiding in the county of Devon, who have 


been guilty of the ſame neglect. With reſpe& to the plain- 


tiffs, the injury is the ſame; they are equally innocent, and 
have ſuffered by the default of others who were bound by 
000 to | angie; a duty which they neglected : they therefore 


5 (s) 3 Ld. Ram, 46. 


upon 
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upon every principle of reaſon and juſtice ought to have pe- 


argument was drawn, it will appear on conſideration that the 
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ration. With reſpect to the defendants, they are equally 
guilty of a breach” of duty, and ate at leaſt 'cqually able to 
make this compenſation; they therefore on the ſame pria - 


eiples of reaſon and juſtice ought to make ſatis faction to the 


plaintiffs WhO have ſuffered by their neglect. Et ubi endem g 
ratio idum eft jut. Upon principle, therefore, the plaintiffs are 

entitled to recover a ſatisfaction againſt the defendants ; but 
the defendants wiſh to ſhelter themſelves under the forms of 
law, and ſay that, though in juſtice they ought to make a com- 
penſation, there is no mode by which they can be compelled to 
do it. However there is ho ground for ſuch an objection, be- 
cauſe they may be compelled to appear in a civil action by the 
ſame proceſs by which they are brought into court in an in- 
dictment, namely, by venire and diſtringas. With reſpect to the 
ſtatutes of hue and cry, from which part of the defendant's 


caſes which have been determined on thoſe ſtatutes furniſh 
an argument in favour of this action. All aQions againſt the 
hundred are brought on the 13 Ed. 1. c. 2. 1 Ventr. 235. 
Yetv. 116. and not on the ftatute 27 Elia. c. 13. and there- 
fore if a declaration were to conclude contra formam flaulutorum 


it would be bad, The ſtatute 13 Ed. 1. c. 2. enacts that inqueſts 
ſhall be made in the hundred, Sc. where felonies are commit- 


ted, ſo that the offender may be attainted, and if the county 
will not anſwer for the bodies of ſuch offenders, every county, 
that is, the people dwelling in the county, ſhall be anſwerable 
for the robberies done, and alſo the damages, ſo that the whole 
hundred, where the robbery ſhall be done, ſhall be anſwer- 
able. And “ä by conſtruction upon the ftatate Vinton. 13 Ed, 1. 
If the country, does not apprehend the felons within forty days, 
an action lies againſt the inhabitants of the hundred, where 


the robbery was committed, for the money or goods whereof 


the party was robbed.” 3 Com. Dig. title Hundred, C. 2, Now 
it is to be obſerved that the ſtatute does not preſcribe the form 
of action or the mode of proceeding againſt the hundred; it 
2 declares that they ſhall be anſwerable; but the com- 
law interfered and ſupplied the form of action and 
bong proceſs by which they are to be brought into cott. 
Then to argue by analogy ; as in that caſe the common law - 
furniſhed dhe form of action to recover. gn the hundred 

2 that 
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hat! ſatisfaction which the legiſlature declared they ſhould 
make: ſo in the preſent caſe will it afford a remedy, and com- 
pel the county to make that compenſation which it ſays on 
principle they are bound to do. It has been ſaid that great 
injuſtice might be done to thoſe who were not inhabitants of 
the county at the time when this injury was ſuſtained, by mak- 
ing them reſponſible for the negle& of their predeceſſors ; 
but that objection would apply with equal force to the ac- 
tion on the ſtatutes of hue and cry as to this. With reſpect 
to the argument drawn from the novelty of the action, it may 
be anſwered by recollecting that the perſons who are bound 
to repair bridges and roads are generally compelled by in- 
dictment to repair them befor any ſpecial damage has been 
ſuſtained, As .to the caſe in Bro. Abr.; perhaps it was not 
conſidered to be ſuch a ſpecial injury for which an action 
would lie; the inſtance put is only that of miring a horſe : 
but it does not follow that, if there had been any ſerious da- 
mage (a), the action would not have lain. However it is 
to be obſerved that, at the time when that caſe was deter- 
mined, doubts were entertained concerning other actions 


upon the caſe, which are now clearly held to be maintainable; 


for it was doubted by Balduin Ch. J. whether an action could 
be ſupported for a ſpecial damage ariſing from a nuſance in 
an bigh way ; though Fitzbervert J. was indeed of a different 
opinion. 
Cbambre, in reply, was topped by the Court. b 

Lord Kenyon, Ch. J.— If this experiment had ſucceeded, 
it would have been productive of an infinity of adions. And 
though the fear of introducing ſo much litigation ought not 
to prevent the plaintiff's recovering, if by law he is entitled, 


yet it ought to have conſiderable weight in a caſe where it is 


admitted that there is no precedent of ſuch an action having 
been before attempted. . Many of the principles laid down by 
the plaintiff's counſel cannot be controverted ; as that an ac- 
tion ld lie by an individual for any injury which he has ſuſ- 


- .. tained againſt any other individual who is bound to repair. 


But the queſtion here is, whether this body of men, who are 
e in the preſent ien are a corporation, or gui à cor- 


| (a) The caſe in 5 Ed. 4. 2. tes lich ing the horſe. | 

the paſſage in Broke is taken, ſuppoſes a da- (5) er title Aion for le caſt 
mage to be ſuſtained in conſequence of mir- | | 
998 | 8 K poration, 
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poration, againſt whom ſuch an action can be, maintained. If 
it be reaſonable. that they ſhould be by law liable to ſuch an 


action, recourſe muſt be had to the legiſlature for that. purpoſe. 


But it has been ſaid that this action ought to be maititained 
by borrowing the rules of analogy from the ſtatutes of hue and 
cry: but I think that thoſe ſtatutes , prove the very reverſe. 
The reaſon. of the ſtatute of Y/inton-was-this; as the hundred 


were bound to keep watch and ward, it was ſuppoſed: that thoſe 


irregularities which led to robbery muſt have happened by their 
neglet, But it was never imagined that the hundred could 


have been compelled to make ſatisfaction (a), till the ſtatute 


gave that remedy ; and moſt undoubtedly no ſuch action could 


have been maintained againſt them before that time. There- 
fore when the caſe called for a remedy, the legiſlature inter- 


poſed ; but they only gave the remedy in that particular caſe ; 


and did not give it in any other caſe in which the negle@ of 
the hundred had produced any injury to individuals. And 


when they gave the action, they virtually gave the means of 
maintaining that action; they converted the hundred into a 


corporation for that purpoſe : but it does not follow that, in 
this caſe where the legiſlature have not given the remedy, this 


action can be maintained. And even if we could exerciſe a 
legiſlative diſcretion in this caſe, there would be great reaſon 


'for not giving this remedy; for the argument, urged by the 


defendant's counſel, that all thoſe who become inhabitants of 
the county after the injury ſuſtained and before judgment, 


would be liable to contribute their proportion, is entitled to 
great weight. It is true indeed that the inconvenience does 


happen in the caſe of indictments ; but that is only becauſe it 
is ſanctioned by common law, the main pillar of which, as 


Lord Coke ſays, is unbroken uſage. Among the ſeveral quali- 
ties which belong to corporations, one 1s that they may ſue 


and be ſued ; that puts it then in contradiſtinction to other 
perſons. I do not fay that the inhabitants of a county or 
hundred may not be incorporated to ſome purpoſes ; as if the 
king were to grant lands to them, rendering rent, like the grant 
to the good men of the town of Mington (5). But where an 
action is brought againſt a corporation for damages, thoſe da- 
mages are not to be recovered againſt the corporators in 


3 


their 
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their individual capacity, but out of their corporate eſtate: 


But if the county is to be conſidered as a corporation, there is no 


corporate fund out of which ſatisfaction is to be made. There- 
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fore I think that this experiment ought not to be encouraged ; The Men of 


there is no law or reaſon for ſuppotting the action; and there 
is a precedent againſt it in Broke : though even without that 
authority I ſhould be of opinion that this action cannot be 
maintained. | 
ASHHURST J.—lt is a ſtrong preſumption that that which 
never has been done cannot. by law be done at all. And it is 
admitted that no ſuch action as the preſent has ever been 
brought, though the occaſion muſt have frequently happened. 
But it has been ſaid that 'there is a principle of law on which 
this action may be maintained, namely, that where an indivi- 
dual fuſtains an injury by the negle@ or default of another, 
the law gives him a remedy. But there is another general 
principle of law which is more applicable to this caſe, that it is 
better that an individual ſhould ſuſtain an injury than that the 
public ſhould ſuffer an inconvenience. Now if this action 
could be ſuſtained, the public would ſuffer a great inconve- 
nience; for if damages are recoverable againſt the county, at 
all events they muſt be levied on one or two individuals, who 
have no means whatever of reimburſing themſelves: For if 
they were to bring ſeparate actions againſt each individual of 
the county for his proportion, it is better that the plaintiff ſhould 
be without remedy, However there is no foundation on which 
this action can be ſupported ; and if it had been intended, the 
legiſlature would have interfered and given a remedy as they 
did in the caſe of hue and cry. Thus this caſe ſtands on prin- 
ciple: but I think the caſe cited from Broke's abridgement is a 
direct authority to ſhew that no ſuch action can be maintained; 
and the reaſon of that caſe is a good one, namely, becauſe 
the action muſt be brought againſt the public. 


Bor TER J. and GRosE J. aſſenting. 
Judgment for the defendants. 
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75 OVER for” 705 * of lead, tried at the fridngs at 
Guildhall before Buller J.; verdict for the plaintiff 10007, 
ſubject to the opinion of this Court on the following caſe: 
Edward Hague bought the 705 pigs of lead of the defend- 
ants in Liverpool on the iſt of March 1787, and ordered them 
to be ſhipped to Rouen in France. The lead was of the value 
of 10000. The ſaid lead was accordingly ſhipped on the ioth 
of March 1787 by the defendants at Cheſter on board the 
Jane ; and the bill of lading was indorſed by the defendants 
in blank, and ſent to Edward Hague. The plaintiff on the 
16th of March 1787 gave Hague his acceptances for 700 J. as 
ſtated in the following note; upon which Hague delivered the 
bill of lading to the plaintiff. Londen, 16th of March 1787; 
*© Whereas: Jonas Salomons has this day accepted for us the 
ſum of 900 /. at two months on account of a cargo of lead 
ſent to Rouen, we hereby promiſe, in caſe the ſaid lead is not 
remitted for, by the time theſe bills fall due, they ſhall be re- 
newed for two' months longer. Charles and Edward Hague.” 
The acceptances were paid by the plaintiff when due to the 
On the 21ſt of March 1787 
the following agreement was made between Edward Hague 
the firm of Charles and Edward Hague) 
and the plaintiff; ** Be it known that it is this day agreed be- 
tween Edward Hague of, &c. trading under the firm of Charles 


and Edward Hague, of the one part, and Jonas Salomons of the 
other part as follows; that the ſaid Jonas Salomons ſhould pay 
' for and ſend in his name to Meſſts. Robert Garvey and Co. 
| merchants, at Rouen, a cargo conſiſting of ſeven hundred and 


five pigs of lead to be ſhipped at Cheffer on board the Jane, 
bound to Rouen, to be ſold by Meſſrs. Robert Garvey and Co. 
at the beſt price and prices that can be obtained for the ſame ; 
and the net proceeds to be remitted to the ſaid Jonas Salomons. 
And it is hereby agreed between the ſaid parties that the pro- 
fit and loſs arifing from the ſaid cargo of lead ſhall be equally 
divided between the ſaid Edward Hague and Jonas Salomons. 


And the faid Eauard doth hereby promiſe and agree to and with 
. the ſaid Jonas e that in caſe the ſaid cargo of lead is 


ſold 
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dit, that then and iv ſuch caſe the ſaid Nobert Garvey and 
Co. ſhalt ſtand de!” credbre for the purchaſers, and: that he the 
faid Edward Hogne ſhalF and will ſtand guarantee: to the ſaid: 
Jonus Salomons for the ſolidity of the ſaid: houſe of trade of 
Robert Garvey and Co. and the due payment by them of the 
proceeds of the ſaid cargo of lead: And laſtly it is agteed that 
the ſaid cargo of lead ſhall be inſured by the ſaid Edward 
Hague, or by the ſaid Jona Salomons, to the amount of 
1100 J.; and that the policy ef inſurance ſhall be and remain 
in the hands and poſſeſſion of the faid' Forres Salomons, for him 
to recover and receive ſuch loſs and lofles as may ariſe upon 


the ſad cargo of lead, and ſhould be recoverable from the un- 


derwriters of ſuch- peliey ; and that he the ſaid Jonas. Salomon 
ſhall and will account with the faid Edward' Hogue for tho 
monies ſo recovered upon the policy, in caſe of laſs: as afore- 
faid. The veſſel ſailed with the lead for Rowen in March 1787, 
but was forced back by ſtreſs of weather to Chefter ; and Ed. 
ward Hague having become a bankrupt, and the defendants 
not having been paid the price: of the ſaid goods, the de- 
fendants on that account on or about the 5th of April ſtop- 
ped the ſaid goods while they were on board the ſhip in 


England, and took them away. The goods were never paid 


for by Hague or any other perſon. On the 25th of May Ja- 
nas Salomons demanded the 705 pigs of lead of the defendants, 


_ whorefuled to deliver them, and converted them to their own 


uſe. 

Dauncey for the dhe glaiatiff. The general queſtion i is only 
how far the aſſignment of a bill of lading by the ori- 
ginal conſignee to a third perſon is a transfer of the pro- 
perty againſt the original conſignor. As to which the caſe 
of Lickbarrow and Maſon (a) is in point; and is a direct au- 
thority to ſhew that an aſſignment of ; a bill of lading by the 
original conſignee, for a valuable conſideration, . where. the 
tranſaction. is nd fide, is a complete transfer of the property, 
and diveſts the. right of the confignor to ſtop the goods in 
_ granſitu in any event. It may perhaps be argued on the part 


of the defendants that the agreement between the plaintiff . 


and Hegue amounts: to a partner ſhip between them, and 


therefore that the queſtion will remain the. ſame between the 


(a) * 63. 
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conſignee. But, Firſt, that agreement does not amount to a 
partnerſhip; or, Secondly, if it does, it is not of ſuch a nature 


as to enable the defendants under the circumſtances. to retain 


poſſeſſion of the goods againſt the plaintiff. As to the Firſt, 
there is no ground for contending that there was any general 
partnerſhip between the plaintiff and Hague; and though in- 
deed there may be a partnerſhip ſubſiſting for a particular pur- 
poſe, according to Willet v. Chambers (a), yet that will. not 
apply. to the preſent caſe. In Hoare v. Dawes (6) it was held 
that in order to make a man anſwerable as partner with another, 
there muſt either be a contract between him and the oſtenſible 
perſon to ſhare jointly in the profits and loſs; or he muſt have 
permitted the other to make uſe of his credit, and to hold him 
out to the world as one jointly anſwerable with himſelf. But 
there is no pretence for conſidering this as a dormant partner- 
ſhip; neither has credit been obtained by any falſe repreſenta- 
tion. If the agreement had ſtopped at the diviſion of the pro- 
fits, it could not have been contended that as for this purpoſe at 
leaſt there was no partnerſhip : but then it proceeds to ſtate that 
Hague ſhall ſtand guarantee to the plaintiff for the ſolidity of the 
houſe of Garvey and Co.: this was no private or concealed co- 
venant between the parties purpoſely omitted in the articles of 
partnerſhip in order to gain a falſe credit, which would have 
rendered the plaintiff liable on account of the other ground, but 
it makes a part of the original agreement itſelf, and is equally 
notorious. This agreement is an entire contract, and muſt be 
conſtrued all together; and then there is one caſe where the 
parties are not to ſhare jointly, which is deſtructive of the 
principle of partnerſhip. Secondly, if it be conſidered as 
a partnerſhip; yet it was not of ſuch a nature as will juſ- 
tify the detention of theſe goods by the defendants, upon 
the ground of being at liberty to ſtop them in tranſitu as 
againſt Hague. It is neceſſary to conſider the ſituation of 
the parties, and the dates of the different tranſactions. The 
goods were bought of the defendants by Hague only 6n 
the iſt March 1787; the bill of lading was figned on the 
10th; and on the. 16th of the ſame month it was aff ign- 
75 to 0 plaintiff 200" A Bede e S el a e 
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| the right of the conſignor was diveſted, and continued ſo from 
the 16th to:the.21t,, when the agreement was entered into. So 
that at all events there was a period of five days during \ which 
the defendants had no right to retake the goods. Thus far the 
caſe falls exactly within the principle of Lickbarrow v. Maſon. 
Then. the agreement which is, ſtated will not vary it: that was 


only for a re-ſale of the goods which it appears were once ab- 


ſolutely veſted in the plaintiff; and muſt be conſidered as en- 


tirely diſtinct from the transfer of the property to him on the 


16th. Taking that to be ſo, it muſt not only be contended 
that that agreement revives a right in the conſignor, who is no 
party to it, which was once clearly diveſted, but that it alſo 
creates a right againſt the plaintiff which never before exiſted. 
But in order to give the defendants a right to retake the goods as 
againſt the plaintiff, . they ſhould have conſidered him as jointly 
intereſted in them, and that they were ſold on the joint credit of 
him and Hague. But there is no pretence for ſaying that 
the partnerſhip exiſted at the time when the goods were aſſigned 
to the plaintiff for a valuable confideration, much leſs when 
they were originally conſigned to Hague. Beſides, in caſe the 
goods had reached the plaintiff's hands, to fay that the defen- 
dants would have had a right to recover the value of them would 
be to raiſe an aſſumpſit by an ex poſt facto private agreement be- 
tween others than the original parties to the contract: for there 
is no colour for ſaying that the plaintiff was originally intereſt- 
ed in the contract. Nor can the partnerſhip agreement have re- 
lation to the original contract; as that would be to diveſt a le- 
gal right by relation, which is never permitted. 18 Vin. Abr. 
28 5. The doctrine of relation only extends to the ſame thing 
and the ſame parties. But if it hold as for the defendants, it 
muſt equally | be taken in favour of the plaintiff. Then as in- 
ſolvency in the conſignee is the only ground for ſtopping goods 
in tranfitu,. the defendants had no right to detain them in this 
caſe, where the plaintiff is not ſtated to be inſolvent. Here the 
loſs muſt at any rate fall on one of two innocent individuals; and 
che language of the Court on ſuch occaſions has always been, 
that where one of two innocent perſons muſt ſuffer by the act 


of a third party, the loſs ſhall fall upon him who enabled that 


thicd; perſon to impoſe upon the other. Now here the bill of 


lading was indorſed i in an to Hague, 1 who therefore transfer- 
red 
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red the goods to the plaintiff for a vatuadie confderition by the 
authority of the conſignors: they then mult ſuſtain the los. 
Mood, for the defendants, obſesved that this vas very dif 
tinguifhable from the caſe of Littbarrow: and Mum: that cafe 
only determined that the indorſee of 4 bill of ladiug, who had 
paid a valuable conſideration for: the indotſement, and had re- 
ceived it without notice, had à right to retain the goods as 
againſt the conſignor. But that caſe ſo far governs this, that as 
between Hogue and the defendants they would clearly, accord- 
ing to the principles there laid down, have been juſtified in ſtop - 
ping the goods in tranfitu + and the queſtion here is, whether 
the plaintiff's right is in this reſpect different from that of 
Haogue's. Hague on the 1ſt of March ordered the goods in 
queſtion, and the bill of lading was ſent on the 10th'; on the 
16th he borrowed the plaintiff's acceptances of 700 4. for two 
months: that ſum was borrowed with reference to the cargo 
mentioned in the bill of ladipg, but it was not to be paid till 
the arrival of the cargo. This was therefore a loan to Hague to 
induce him to admit the plaintiff into partnerſhip in this tranſ: 
action: and by the ſubſequent part of the agreement it mani- 
feſtly appears that the goods then remained unpaid for within the 
plaintiff s knowledge, for it ſays that the plaintiff . ſhall pay for 
them.” By that agreement alſo he became partner with Hague 
for this particular purpoſe ; conſequently he is ſubject to the 
ſame equity as his partner the original conſignee was; he has 
adopted his acts, and ſtands in his place. In the caſe of 
Wright v. Campbell (a), it was held that if a factor plays over a 
bill of lading with notice to a third perſon, then it may be fol- 
lowed into the hands of ſuch third perſon by the conſignor. 
The ſame principle was adopted in Sauignar v. Cuff, which is 
cited in Lickbarrow v. Maſon. There Selvetti aſſigned the 
goods to Lingham in England, and ſent bim bills of lading in- 
dorſed in blank, who indorſed them to Savignac for a valuable 
conſideration, ſhewing him at the ſame time the letter of advice 
and the bill of parcels, by which it appeared that the goods had 
not been paid for: And it was held that the aflignee of the bill 
of lading ſhould be bound by ſuch notice; and the original con- 
ſignee having becoine inſolvent, the right of the conſignor to 
retake the goods in franfitu was der ron a D* parity of 
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reaſoning therefore, the plaintiff having had notice that theſe 
goods were not paid for ſhall be bound by ſuch knowledge, and 
precluded from recovering the value againſt the defendants, 
they not having received 0 valuable conſideration for them, 


| Dauncey i in reply. It is not ſtated that the plaintiff took the 


| aſſignment of the bill of lading with notice that the goods had 


not been paid for ; and it has only been attempred to be inferred 


from the agreement. But it appears by the caſe that the accep- 
tances were given on the 16th of March, when the bill of lad- 


ing was indorſed over; and it was not till the 21ſt that he had 


notice by the agreement that they were not paid for. However 
that makes no difference. The aſſignee is not to look at any 
private tranſaction between the original parties; he truſts to 


the bill of lading, which in its nature is a negotiable inſtru- 
ment; and it was upon the faith of that that he actually paid a 
conſideration. This money could not be faid to be paid in or- 
der to become a partner, for the acceptances were given before 
the agreement, ſo that the goods might be ſaid to have been 
already bought at that time. In right v. Campbell the goods 
had been fent to the factor of the confignor, who had not given 
him any right to aſſign them: but here the vendor gave the 
vendee an abſolute diſpoſition over the goods ; and there too the 
indorſee had not actually advanced any money or other conſide- 
ration, as was the caſe here, If the defendants have any claim, 
at molt it only amounts to an equitable one; but the plaintiff has 


alſo an equitable lien on the goods for the amount of the 700 J. 


and the equity of the one may be ſet off againſt the equity of 
the other. 


Lord Kexyon, Ch. J.— This appears to be a harſh demand 


againſt theſe defendants, who it is confeſſed have not received 


the value of the goods in queſtion. The firſt caſe on this ſub- 


ject is that of Snee and Pręſcot (a), before Lord Hardwicke, who 


was of opinion that where a merchant has ſold, goods, which 
have not in fact been delivered nor paid for, he may, while they 


are in tran/itu, obtain the poſſeſſion of them again by any means 


ſhort of abſolute violence. But the caſe of Lickbarrow and Ma- 
/en has in my mind very properly narrowed the extent of that 
doctrine: that caſe was decided on principles of policy and 
common honeſty ; it was there faid that if the goods come into 
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1788. the hands of a third perſon for a valuable conſideration, ; Band. 
— fide, and without notice, he ſhall not be prejudiced, becauſe the 
Sion conſignor was ſo incautious as to truſt the goods out af his poſ- 
2 ſeſſion without payment. But this caſe is widely different from 
2 that of Lickbarrow and Maſon, and is virtually, the caſe of Szee 
and Preſeot. It was ingeniouſly put by the plaintiff's counſel that 

there was an interval of five days, in which the plaintiff in this 

cauſe muſt be conſidered as the purchaſer of theſe goods for a. 

valuable conſideration, without notice, under a title which was 
indefeazible: if the fact were fo, to be ſure the conſequences. 
which he ſtated would neceſſarily have followed. But during 
that icterval the plaintiff was not in ſuch a ſituation ; he had 
not then paid for the goods; and then he ſtood in the ſituation 
of the holder of a bill of lading without having paid for the 
goods, when, according to the opinion of Lord Hardwicke in 
the caſe of Snee and Preſcot, he had no right to them as againſt 

the original confignor. On this ground therefore I am of opi- 
nion that the caſe of Lickbarrow and Maſon is not ſhaken by 
this determination: but on the very ground on which that caſe 

was decided, I think that the defendants 1 in this caſe had a right 

to detain theſe goods. 

ASHHURST, J. — Although in general the conſignor of goods 
is entitled to ſtop them in tranſitu in caſe of the inſolvency of 
the conſignee if he has not been paid for them, yet that rule 
does not hold in the caſe of an aſſignment of the bill of lading to 
a third perſon for a valuable conſideration without notice; be- 
cauſe the poſſeſſion of the bill of lading by the conſignee makes 
him the viſible owner of the goods, and would enable him to 
commit a fraud on a third perſon : ſuch, was the caſe of Lick- 
barrow and Maſon. But it ſeems to me that there are particular 
circumſtances in this caſe which diſtinguiſh it from that ; becauſe 
it appears upon the contract made on the 21ſt of March, that 
the plaintiff made himſelf a complete partner with Hague quoad 
this tranſaction. And he not only made himſelf a partner, but 
by the terms of the contract he made himſelf the paymaſter ; 
therefore he put himſelf in the place of the original conſignee, 
and muſt take the. bill of lading ſubject to the ſame rights. 
That being the caſe, it follows as 2 neceſſaty conſequence that 
the defendants had a right to ſtop the. goods in tranſitu. And it 
would be a very hard caſe if he had not that power; for the 
OR has not in fact been 5 fince though Meyer: 
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dad as the viſble owner, c een _ eee Wr 1 1788; 
he had nat paid fat them. 


-BULLER, J.—It has Deen indformly; laid Wan in this Giant | SALOMONS 
as far back as we can tememben, that good faith is the bafis of 4, 


Niss kx. 


all mercantile, tranſactions: and therefore it is material in queſ- 
tions of this kind to conſider whether the purchaſer has acted 
fairly and honeſtly, or with a deſign to deceive: and deſraud. 
The firſt caſe. on this: ſubject is that of Snee and Preſcot, and 
that has never been impeached in the ſmalleſt degree; but on 
the contrary. it has always been mentioned by the Court with ap- 
probation. But till it is to be remembered that that caſe only re- 
lates to a tranſad ion between the buyer and ſeller of the goods; 
and in the caſe of Lickbarrow and Man, it never was the in- 
tention of the Court to uſe a ſingle expreſſion that could im- 
peach that authority. If the tranſaction be between the buyer 
and ſeller of the goods, and the former has not paid for them, 
the latter has a right to ſtop them in tranſitu, in caſe of the in- 
ſolvency of the other. The caſe of Sree and Preſcot went no 
farther than that: but in Lickbarrow and Maſon, and ſome 
other caſes, the Court has been obliged to conſider whether in 
conſcience that rule ought to be extended to other parties; and 
they have held that it ought not, becauſe it would put it in the 
power of the conſignor to enable the conſignee to cheat an inno- 
cent third perſon. He who contracts on the faith and credit of 
the bill of lading ſhall not be diveſted of his right, But till the 
\ criterion is, does the purchaſor take it fairly and honeſtly ? On 
that principle the caſe of Fright and Campbell turned; there 
the Court thought there was abundance of evidence to be left to. 
a jury to ſhew that the party, who took the bill of lading, had 
full notice that the goods had not been paid for. That cir- 
cumſtance had flipped the attention of the learned Judge who 
firſt tried the cauſe: but on a motion for a new trial, the Court 
thought that they ſaw reaſon to ſuſpect fraud between the fac- 
tor and the third perſon to cheat the real owner of the goods. 
So in this caſe, if the plaintiff knew at the time that Hague had 
never paid for the goods, it was an agreement between thoſe two 
to obtain poſſeſſion of the goods without paying for them. 
And the fact of the plaintiff's knowledge appears on the face of 
the agreement itſelf, for he there agrees to pay for them him- 
ſelf, But there is ſtill another ground which would prevent the 
plaintiff 8 recovering i in this action; for there is no doubt but 
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rhat under this agreement the plaintiff and Hagur were part- 
ners; and then the plaintiff could not. recover in this form of 
action. That is like a ciſe Which þ argued here many years ago 
of Fox and Hanbury (a), where it was held that if one part- 
ner became a bankrupt,” and the other partner afterwards 
diſpoſed of the goods, and he then became a bäankrupt, 
the aſſignees *of both under a joint commiſſion could not 
bring trover againſt the vendee of fuch partnerſhip effects. 
Now that applies to the preſet caſe. And on both grounds 
'I am of opinion that the Pre moſt be delivered to the de fen- 
dants. DEE | 
GRose, J.—lIt never was my intention, in the cafe of Lick- 
barrow and Maſon, to throw the leaſt doubt on that of Sree and 
Preſcot, and other caſes, which have held that the confignor of 
goods may obtain the poſſeſſion of them before they reach the 
conſignee, who becomes inſolvent before payment. But in 
Lickbarrow and Maſon a third perſon intervened. There a fair 
and bond fide purchaſer of the goods under a bill of lading differ- 
ed that caſe from the others, which were only between the origi- 
nal parties. The only ground on which this cafe can be ſup- 
ported is by likening it to that of Lickbarrow and Maſon; but 
I think it is totally unlike. I agree with the counſel for the 
defendants in conſidering the money paid by the plaintiff to 
Hague, as in reality a loan to permit the plaintiff to enter into 
partnerſhip with him: if fo, the plaintiff muſt ſtand in the 
ſituation of Hague, who knew the whole tranſaction, and that 
the goods were not paid for, and ſo it comes within the principle 


of Snee v. Preſcot. The agreement alſo ſhews that the plaintiff 
himſelf knew that the goods were not paid for, and that he ac- 


tually agreed to pay for them; ſo that he ſtands preciſely in the 
ſame ſituation as the original purchaſer of the goods. I agree 
alſo with my brother Buller on the laſt point: the plain inten- 
tion of that agreement” was, that the plaintiff and Hogue ſhould 
become partners in the goods, and then one partner could not 
recover thoſe goods whi-.h the other could not. 


Poſtea to the defendants. 
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a and Others, Aſſigaees of a Bankrupt, 
againſt CAZALET 0 Others. 


HIS was an action of trover for goods by the af foes of 
the bankrupt; and the n rg whether they were 
or were not fold, © 

Baldwin, on the part of the defendant, moved for leave to 
inſpe& the bankrupt's ſale books. He obſerved that though 
there was not perhaps any inſtance of ſuch a motion to be found, 
yet in actions on policies of inſurance the Court had frequently: * 
permitted the underwriters to inſpect all letters and papers di- 
recting the aſſurance, in order to prevent the expence attending 
an application to the Court of Chancery for a diſcovery. 

The Court doubted whether they had power to grant ſuch a 
motion: but, as a diſcovery might be obtained in the Court of 
Chancery, they ſaid the regular way was to ſtay the proceedings 
here till the party had an opportunity of making ſuch a diſco- 
very. A rule was therefore made to ſhew cauſe why the defen- 
dants ſhould not have till the firſt day of next term to plead, un- 
leſs. the plaintiffs would produce the books in the mean time, 
in the courſe of which time the defendants would have an op- 
portunity of obtaining an anſwer in Chancery; and this rule 
was afterwards made abſolute, after cauſe ſhewn. 


The Kino against BuxrTs and Others. 


HE defendants, who had been convicted of a conſpiracy, 
were brought up for judgment on Friday, November 
- the 14th; and, it being diſputed at the bar whether the coun- 
ſel for the proſecutor or the priſoners ſhould begin, the Court 
thought it proper, in order to obviate this difficulty for the 
future which had perpetually occurred, to make a general rule 
for that purpoſe, without prejudicing the rights of the Partien 
in this indictment; and on this day 


Lord Kenyon, Ch. J.—ſfaid, that the Court, after conſidera- 
tion, had reſolved to adopt the following rule. When any de- 
fendant ſhall be brought up for ſentence on any indictment, or 


| informations after verdict, the affidavits produced on the part 
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of the defendant, if any ſuch are produced, ſhall be firſt. read, 
and then any affidavits produced on the part of the proſecution 
ſhall be read; after which the counſel for the defendant ſhall 
be heard, and laſtly the counſel for the proſecution. 
And when any defendant ſhall be brought up for "Tarot 
after judgment by default, the proſecutor's affidavits ſhall:be firſt 
read, then the defendant's affidavits ; after which the counſel 


for the proſecution ſhall be heard, and, laſtly the counſel for 


the defendant. 

If no affidavits ſhall be Neid the . for the = 
fendent ſhall be firſt heard, and then the counſel for the e 
cution. | | 


Dos on the ſeveral Demiſes of Ho DS DEN 2 
: STAPLE. | 


\HIS was an ejectment brought laſt Hilary Term to re- 
cover certain premiſes in Tatsfield, Surry. And in the de- 
claration three demiſes were laid ; the firſt on the 10th of OHo- 
ber 1768, for 31 years; the ſocond: on the 16th of November 
1777, for 21 years; and the laſt on the 12th of November 1787. 

At the trial at Guildford, before Lord Loughborough, the jury 
found a ſpecial verdict, ſtating in ſubſtance as follows: On the 
23d of Auguſt 1758, Richard Staple, now deceaſed, was ſeiſed 
of the premiſes in tail general, ſubject to a term of gg years, 
outſtanding in A. Culver, in truſt for ſecuring four ſeveral life 
annuities to Sarab Dixie, Joſeph Coxe, Mary Curwen, and 
Mary Day ; which term was determinable on the death of the 
ſarvivor of the ſaid annuitants, and ſubject to the ſaid annuities 
was limited in truſt to attend the inheritance ; the reverſion be- 
ing veſted in Catherine Culver. On the ſame day and year 
Catherine Culver, in contemplation of a marriage with Fames 
Hibbins, ſigned a paper writing without feat or ſtamp, produced 
at the trial, which, after reciting the intended marriage, and 
that Catherine Culver was entitled to a confiderable property 


not be ſet up 
in an eject- 


— 


— 


both real and perſonal, ſtated that it was agreed, That the 
ment n *<08 Catherine cen en ſhall be ſetiled or remain to 
tbe title of the 


wife's heir at law. In FI Went: the plaintiff muſt recover on a — title. A asse term may be pre- 
ſumed to be ſurrendered, but an unſatisfied term, raiſed for the purpoſe of ſecuring an annuity, durin 


the life of the annuitant cannot, and may be ſet up as à bar to the heir as en COS - 
/ubjees to the charge 
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** their joint uſe for her life, or the life of the longeſt liver, and 
„ if the ſhall ſurvive the faid James Higbint, her whole for- 
tune, together with her plate and jewels, 10 be fettled to ber 
«« own uſe; And if the ſaid Catherine Culver ſhall happen to die 
fi, then the afareſatd fortune to be at her own diſpoſal ;” and 
it was agreed that proper ſettlement deeds to this effect ſhould 
be prepared as ſoon as it could conveniently be done. A dupli- 
cate of this paper, without ſeal or ſtamp, was ſigned by James 
Hibbins. On the ſame day and year Catherine Culver made her 
will, duly Eibcnted to paſs real eſtates, and after giving“ the 


« whole intereſt of her fortune to James Hibbins her intended 
% huſband” for life, and after ſeveral ſpecific deviſes in which 


the reverſion in the premiſes in queſtion was not mentioned, 
deviſed the reſidue of. her eſtate and effects to the ſaid James 
Hibbins, whom ſhe appointed her executor. On the ſame day 
and year the marriage took effect; and on the 7th of April 
1759, Catherine Culver died, without iſſue, in the life of her 
huſband, and of the ſaid Richard Staple ; leaving Mary Bra- 


zier, (who afterwards died in the life-time of Richard Staple) 


and Richard Hodſden, the leſſor of the plaintiff, her co-heirs. 
On the gth of October 1768, Richard Staple died without iſſue, 
leaving only one of the annuitants, Sarah Dixie, ſurviving him. 
On his death James Hibbins entered, claiming the premiſes 
under the agreement and will of his wife, ſubject to the annuity 
to Sarah Dixie. On the 7th of October 1777, James Hibbins 
died, having deviſed the premiſes to James Lloyd for life with 
remainders over. After his death James Lloyd entered, claims 
ing title ſubject to the annuity. On the 14th of November 
1786, Sarah Dixie died, and the term of 99 years determined. 
The ſaid Richard Staple, James Hibbins, and James Lloyd, 


regularly paid the annuity ; and the truſt of the term was ſatis- 


fied at the time of the death of Sarah Dixie. The ſpecial ver- 
dict then ſtated that Richard Hod/den, after the death of Richard 
Staple, to wit, on the gth of October 1768, as heir of Catle- 
rine Culver, claiming title to the premiſes, ſubject to the ſaid 
annuity payable to Sarab Dixie, entered and ejected the ſaid 
James Hibbins, and was ſeiſed of the premiles ; ; and being fo 
ſeiſed, demiſed to the plaintiff as mentioned in the firſt count, 
by virtue whereof the plaintiff entered and was poſſeſſed till the 
defendant as ſervant of the ſaid James Hibbins ejected him. 
That the faid Richard * after the deaths of the ſaid 
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Richard Staple and James Hibbins, to wit, on the 5th of No- 
vember 1777. mentioned in the ſecond count entered and eject- 
ed James Lloyd, was ſeiſed ſubject to the annuity, and demiſed 

to the plaintiff, who entered and was poſſeſſed till the defen- 


dant as ſervant of James Lloyd cjected him. That the ſaid 


Richard Hod/den, after the deaths of the ſaid Richard Staple 


and James Hibbins, and after the determination of the truſt 
term, to wit, on the 12th of November 1787, entered and eject- 


ed James Lloyd, was ſeiſed, and demiſed to the plaintiff, who 


entered and was poſſeſſed, till the defendant as ſervant to James 
Lloyd ejected him. But whether upon the whole, Ce. 

Marryat for the plaintiff, The marriage of the teſtatrix, 
Mrs. Culver, ſubſequent to the making of her will, was by 
operation of law a virtual revocation of it; Firſt, becauſe her 


| eſtate and intereſt in the lands was changed by it; and Secondly, 


becauſe the teſtatrix's capacity of revoking and altering the will 
in fact at her pleaſure was determined by the marriage. That 
the marriage of a feme ſole is a revocation of her will, as a general 
propoſition of law, appears from a variety of concurrent authori— 
ties. In Forſe v. Hembling (a), which happened very ſoon after 
the ſtatute of wills, it was expreſsly determined that where a 
woman makes a will, and *then marries, the marriage puts an 
end to the will. So in Cotter v. Layer (6), it was ſaid by Lord 
Chancellor King, without any qualification, that a woman's 
marriage is alone a revocation of her will. The ſame doctrine 
was alſo held in Mrs. Lewts's caſe (c), before the Delegates ; 
and is recognized by the late Mr. Juſtice B/ackflone in his 
Commentaries (d). And the ſtatute of frauds, which is ſubſe- 
quent to the deciſion of Forſe and Hembling, having expreſsly 
provided that no revocations by operation of law ſhould be 
affected by the act, ſeems to be a legiſlative recognition of that 
deciſion. Firſt, the marriage of Mrs. Culver was a revocation 
of her will, on account of the alteration of the intereſt in her 
freehold property. In order to give effect to a deviſe of lands, 
it is requiſite that the eſtate and intereſt of the party deviſing 
ſhould remain in the ſame ſtate from the 'time of making the 
will tilt his death. For as was ſaid by Lord Hardwicke in 
Sparrow v. Hardcaſtle (e), © any alteration or new. modelling 
will make it a different eſtate, and occaſion a different con- 
(a) 4 Rep. 60. b. Gould, 109, (4) 2 Bl. Com. 499. 


(6) 2 P. Vnt. 624: Ie) 3 44. 803. 
(c) 4 Burn. Eecl. c. 47. * 


4e ſtruction 
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4 ſtruction at law, unleſs in ſome exceptions.” If a teſtator, 
after making his will, make a feoffment to the uſe of himſelf in 
fee, it is a revocation, 1 Ro, Abr. 615. J. 55.; and this is 
adopted by Lord Hardwicke in Brudenell v. Boughton (a). A 
feoffment even to the uſe of the will is a revocation of an ante- 
cedent will. 1 Ro. Abr. 614. J. 32.; and confirmed in Pollen 
v. Huband (6). So if a party make any conveyance, either by 
fine, feoffment, recovery, releaſe, &c. and takes back a new 
eſtate, or even an old uſe unaltered, it is a revocation, Parſons 
and Freeman, 1 Wilſ. 308. 3 Atk. 741. Darley v. Darley, 3 
Wilſ. 13. Even an imperfect conveyance is ſo, or articles, if 
for a valuable conſideration. A feoffment, defective for want 
of livery ; a grant of a reverſion, defective for want of attorn- 
ment; a bargain and ſale, defective for want of inrolment, 
Have all been held to be revocations of wills. Com. Dig. Fitz, 
Deviſe F. And Lord Lincoln's caſe (c) is ſtill ſtronger; there 
the Earl, after having deviſed his eſtate to Sir Henry Clinton 
who ſucceeded him in the earldom, upon an idea that he ſhould 
be married to a particular lady, although no treaty had ever 
been on foot, made a conveyance to the uſe of himſelf in fee 
until the marriage, and after the marriage to other purpoſes, 
and died without altering his will ; and this was held a revoca- 
tion of the will, and let in the heir at law. This caſe was cited 
and relied upon by Lord Hardwicke in Parſons and Freeman (d), 
and recognized as law by Lord Mansfield in Doe dem. Gibbons v. 
Pott (e). Now in the preſent caſe a material alteration of the 
teſtatrix's eſtate took place between the time of her making the 
will and her death. At the time of making her will, ſhe alone 
had a legal remainder in fee, expectant on the determination of 
the eſtate tail in R. Staple; under the agreement the took an 
eſtate jointly with her huſband, and if the agreement be opera- 
tive, the huſband took an eſtate for his own life, as ſurvivor ; 
and ſhe. parted with the exclufive power and control which ſhe 
had over her frechold property previous to her marriage. And 
It is material to obſerve that this agreement could not have been 
carried into execution by any mode that would not have operated 
as a revocation of the will; for it muſt have been done by a fine 


after marriage, which has repeatedly been decided to be a revo- 


cation. Secondly, the marriage was a revocation of the will, 


(a) 2 400. 73. | (4) 1 Wilf, 312, 
4% 1 Eg. Caf. Air. 412. (e) Dougl, 722. 
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becap ſe the, teſtattix is capacity of revoking or altexing that will 
was; determined; by, her, mamigge. The party, making a will, 
muſt not only bed teſtable at. the time of making it, but miſt | 


17. alſo gontinbe ſo:till death, except in one inſtance in reſpect 10 


the viſitation. .of god. In Horſe, and Hemb ling (a) although it 
is admitted that if a man of ſane memory make a will, and 
afterwards become inſane, it / is no countermand of the will; and 
the reaſon, is there given, abecaule it is. done by the act of God: 
but marriage is the voluntary act of the patty, and amounteth in 
the caſe of a woman to a countermand of her will. The fame 
doctrine is to be found in Swinburne... This general rule cannot 
be denied: but perhaps, it may be contended that the agreement 
before marriage diſtinguiſhes this caſe from the general rule. If 
it be ſo contended, hy the defendant's cdunſel, it will be mate- 
rial for him to conſider, Firſt, whether that iaſtrument com- 
municates any power of making a different will even after her 
marriage, and would have given effect to any ſuch ſubſequent 
will; Secondly, whether, even if ſo, the will made before 
marriage could opetate without republication ; Thirdty, whe- 
ther a will made before. marriage is within the power given by 
the agreement; and Foaurthly,, whether, if the inſtrument had 
contained an expreſs ſtipulation that her will before merriage 
ſhould be valid notwichſtandieg her marriage, ſuch a contract 
could have obviated the legal operation as againſt her heir at law, 
bowever binding it might have been upon the huſt and. Bat 
in the firſt place, no power is or could be raiſed by the agree- 
ment. It is a mere inſtrument without ſeal, without ftamp, 
and without any of the requiſites of a legal conveyance or deed, 
But even if it were @ deed, it could only amount to & covenatit 
to ſtand ſeiſed to the uſes there ſpecified, as there is no tranſmu- 
tation of poſſeſſion; and it is a decided rule of law that no general 
. unreſtrained authority either of diſpoſition, or even of granting 
| leaſes, is well raiſed by a mere covenant to ſtand ſeiſed, although 
ſuch authorities may be limited by a fine; or conveyanoe that ope- 
rates by tranſmutation of poſſeſſion. It has even been decided that 
a leaſing power, raiſed by covenant to ſtand ſeiſed, will not au- 
thotiſe a leaſe to one of the blood; becauſe as the power was to 
| leaſe to any perſon indefinitely; it is void in its creation. Mau- 
- way's caſe, 1 Rep. 176. The ame” doctrine was laid down in 
Cro. Fac. 180. In Perrot's caſe (5), it is ſaid ' upon a cove- 


(s) 4 Ce. 60 TORR (5) Maar, _ 


=—T _ 
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-<inant'to "Rand ſeifed, a man cannot reſerve a Power 10 make 


this agreement chuld nor even prevail in a court of © equity, is 
clear from the caſe of Peacoc and Monk (a). And in à court of 
equity there ſeems to be "this diſtinction, that although i it will 
ſupply a defect of citeumſtance in the execution of a power, it 
will never ſupply a defect in the creation of one. Warwick x J. 
Gerrard, 2 Vern. 57. This caſe ut the belt i: Is only a « doubtful 
equity on belialf of the defendant; for after the elaborate | arg u- 
ment in tlie cauſe in Chancery between theſe very parties about 
a year ago, the preſent Lord Chancellor expteſſed a ſtrong incli- 
"nation in favdtir of the lellor of the plaintiff's « claim: but if it 
be even A Youbtful'equity, this Curt will not interpoſe againſt 
the legal title. But eben admitting that under the agreement a 
power could be raiſed for rs. Culber to make a new will, it 1s 
contended, id the fecond'phite, that the will made ekebe dar- 
-tiape cannot Have any operation withont 'a republication after 
mtriage. In Mrs, Tehirs bafe (5) it was decided it a ill 
mude by/a woman before tlarriuge is To totally revckéd by her 
matriage, that it cbuld Hot revive Uh the ſubfequent death f 
her huſband; and ſarely a Woman 1equires ab complete à power 
of making anew will on her hüfband's delth, 28 Mis. 17 bbins 
ould poffeſs by virtue of this agreement. It has Mio been de- 
termined that, whert a tbſtätör by a ſerönd Will evokes his 
firſt, the cancelling of the ſecond A does not let u up the fickt, 
which was fevoked by it; 3 Ack. 798. Ervin Weber it ſeems, 
That a will once revoked can never be revived without a repub- 
Heation. In the third place, ſuppoſing the 2 agreement to amount 
to à Power, ſtill the Words are not dpplicahle to à will made 
before marriage. The intent of the dgreetient appears to have 
been that dteds ſhould be executed, Ble the teſtatrix a power 
ef diſpoſition, to be executed not only after the miattiage bot 
even after the deeds,” But in the fourth place, ſich a power 
could not have had any legal operation 4painſt the heir at law. 
The intentions and the tontratts of parties can prevall only fo 
far as they art conſiſtent with the rules of lad, but canhor con- 
travene them. The caſes of conveyances tb the uſe of the 
parties wille, already Eited; left ho 'robtii to ſuppbſt that 
the partieb meat to revoke their Wills. And hy: Aria 
v. Turner (e), where's peffor ſeiled in tl, wil a tentaitider 
a. 5 ä | | (0 3 ß. 2 „ 
( 4 Burn, Eccl. c. 47. 
* ä | TT to 
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to bimſelf in fee, * having made TH will, levied -a- fine 


with a view of giving effect to it, and died without iſſue, 


the fine was held a virtual revocation of the will which i it was 


intended to confirm, | | | | 


If then the plaintiff be entitled to recoyer, the 1 next it queſiitin.i is 


on which of the courts judgment ſhould be given in his favour; 


in the conſideration of which it may be material to attend to 


the different dates of the demiſes in the different counts in the 


declaration. The firſt demiſe is on the 1ath of October 1768, 


being the day after the death of Richard Staple, the tenant in 


tail, upon whoſe deceaſe the reverſion which had been veſted in 
Mrs. Culver, the teſtatrix, fell into poſſeſſion, ſubject to the re- 
maining annuity to Mrs. Dixie. The ſecond is on the 16th of 
November 1777, a ſhort time after the death of Dr. Hibbins, ſo as 
to be adapted to the title of the leſſor of the plaintiff in caſe the 
Dr. ſhould be thought entitled to an eſtate for life, and the 
Term for ſecuring the annuities ſhould not be deemed a bar. 


The third is on the 12th of November 1787, which is ſubſequent 


to the death of the laſt annuitant and the determination of the 


term. With reſpect to the firſt, it may perhaps be too much 


to contend that Dr. Hibbins did not take a life eſtate under the 


agreement; for if he took a clear equitable eſtate for life, the 
Court of | Chancery may compel the plaintiff's leſſor to pay coſts 


in equity for taking a larger judgment at law than he is equi- 


tably entitled to; and therefore this may be abandoned, and the 
plaintiff will conſent that a verdict ſhould be given againſt him 
on this count, on the ground that a court of equity will con- 


fider every thing as done which in equity ought. to be done. 
But the. term of gg years, which was ſubſiſting at the time of 


the two firſt demiſes for the particular purpoſe of ſecuring the 
annuities, can be no bar to the, plaintiff's recovery upon the ſe- 


cond demiſe. Fe or it has been repeatedly ſettled that a leſſor of 


a plaintiff ſhall not be turned round, by a leaſe paramount his 


title, if he does not mean to diſturb the tenancy ;. and that a re- 
verſionary intereſt, /u/jeZ to a right of preſent poſſeſſion in an- 
other, is recoverable \in_ an ejectment. Now it is expreſsly 
found by the ſpecial verdict that the leffor of the plain- 
tiff claimed JSubjebt... to, tbe remaining annuity, and conſe- 


quently: did not mean to diſturb it; the term of 99 yeats, 


which was created for that pur poſe only, cannot therefore be 
ſet up by a tries perſon, who derives title W the ſame 
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proprietor as the leſſot of the plaintiff... The caſe of Doe dem, 
Briſtom v. Pegge(s) is a deciſive authority on this point: the Court 
there were unanimouſly of opinion that the outſtanding terms, 
which were clearly unſatisfied, and which the plaintiff ſubmit- 
ted not to diſturb, could not be ſet-up as a bar to the ejectment 


by the defendant, whoſe own title appeared to be ſubject to 


the ſame incumbrances. And here the objection of the out- 
ſtanding term is leſs forcible than in the caſe of Bri/tow and Pegge; 
becauſe this is for the purpoſe of ſecuring an annuity only, and 
there is no mortgage term as there was in that caſe; and an 
annuitant is not, like a mortgagee, entitled to apply the whole 
profits of the eſtate in diminution. of his demand. Beſides, 
upon a principle of ſubſtantial juſtice, the leſſor of the plain- 
tiff in this caſe ought not to be barred by the term from re- 
covering upon the ſecond count; becauſe, if the verdict ſhould 
be entered upon the laſt count only, he will be precluded from 
the ſurplus of the meſne profits after payment of the annuity: 
whereas if judgment ſhould be given for him upon that count, 
the defendant will ſuffer no injury, inaſmuch as in any ſubſe- 


quent proceedings for meſne profits, he will have credit up- 


on the record of the recovery in ejectment (which will be in- 
diſpenſable evidence in ſupport of ſuch proceedings) for what 
he has paid on account of the annuity, and be chargeable only 
with the balance in his hands. 

Shepherd, for the defendant, admitted as a general principle, 
that if a feme ſole make a will, and afterwards marry, the 
marriage is in law. a revocation of the will, if ſhe die during the 


marriage; but contended that in this caſe the will was a due 


execution of the power contained in the agreement. The reaſon 
given in Forſe and Hembling, that, if marriage were not held to 
be a revocation of a will, it would be making a will irrevocable, 
forms an exception in favor of this very caſe. A will has three 
different ſtages, its inception, its ambulatory ſtate during the 
teſtator's life, and its conſummation at the death of the teſtator: 
And in that-caſe though the will was good atits inception, yet 
as the teſtatrix was a feme covert at its conſummation, it could 
not have any effect, becauſe ſhe was ſuppoſed in law to be un- 
der the conſtraint of her huſband : but in this caſe that reaſon 
does not exiſt, and by the poſitive ſtipulation of the parties, 
which is now to be conſtrued. as a deed, on, the Sound that 
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equity will conſider as done that which ought to be done, the 
teſtatrix, Mrs. Hibbins, had the power of revocation by having 
the power of making: her will notwithſtanding her coverture: 
And where a will is good at the time of its inception and its 
conſummation, it Is indifferent what becomes. of it during its 
ambulatory ſtate. For Marwoad Serjeant ſaid, in Brett v. 
Rigden (a), If a feme ſole make her will the iſt of May, 
* and give lands thereby, and afterwards the 1oth of May 
« the take huſband, who dies the 2oth of May, and af- 
% terwards the woman dies the goth of May, the deviſe is 
* pood; and yet if it ſhould be conſidered according to the 
* time. of the date, the will would be countermanded by 
„ the eſpouſals ; but it is not ſo, for it does not take effect 
until her death, at which time ſhe was diſcovert as ſhe was 
«© at the time of making the will; and the inter-marriage 
* ſhall not countermand that which was of+ no effect in her 
„ life time.” This has been adopted in ſeveral caſes. Now 
here the teſtatrix had power to make a will, and at the time of 
her death ſhe was diſcovert to that ey So in Godo/phin, 
on laſt wills (5), it is faid alſo, if a teſtament be made by a 
woman before marriage, and ſhe outlive her huſband, it ſhall be 
good. And though by the ſtatute 34 & 35 Hen. 8. c. 8. femes 
covert ate diſqualified from deviſing lands, it has been conſtant- 
ly determined that they may have a power given by ſettlement 
of diſpoſing of lands by writing in the nature of a will, which 
ſhall be conſtrued according to the rules of conſtruction relative 
to wills. Duke of Marlborough v. Ld. Godolphin (c), and Southby 
V. Stonehouſe (4). [Lord Kenyon obſerved that the firſt was an 
appointment of money; and the other a conveyance to uſes.] 
This muſt be conſidered as a good execution of the power. 
The commencement of the power muft have reference to the 
time of the creation; and no time being limited when the act 
is to be done, it may be done at any time after its creation. 
The word“ then” in the agreement cannot have reference to 
time, but it means in caſe; for otherwiſe ſhe: could not 
execute the power till ſhe was dead; like the caſe of Tmin 
v. Dighton (e). If then it's being to take place does not con- 
fine it to be by will, neither ſhall it be confined to the time, or 


(a Plow, 343. | (d) 2 Ver. "FR 
(%) Page 29. 0%) Salk, 239. 
(e) 2 Hex. 75. 
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after marriage. This is a collateral power like that of Thomlin- 
, fin v. Dighton; and therefore! when once created, it is of no 
importance in what condition the perfon having the power was 
when ſhe executed it. If a ſubſequent marriage would not 
prevent her executing it, neither ſhall her being a feme ſole do 
ſo. ' Suppoſe the marriage had not taken place, the will would 
have been good ; ſurely then the marriage ſhall not deſtroy that 


done before, which ſhe would have had a power to do after,” The | l 
will in its' contents is conſiſtent with the power, The agree- | 0 | 


ment was to give an eſtate for life to Mrs. Culver and Dr. Hib- 

bins, and the ſurvivor, and ſhe was to diſpoſe of the fortune if 

the died firſt. She gave nothing by her will till after his de- 
f ceaſe, for ſhe ratified the ſettlement. -Or this may be taken 
as a covenant by the wife to ſtand ſeiſed to uſes : ſhe had the 

great requiſite of ſeiſin of the covenantor at the time; and if 

this had been done by deed (and it muſt now be fo taken) it 

would operate as a good covenant to ſtand ſeiſed to the uſe of 

herſelf and her huſband for life ; and then the diſpoſition to the 

" huſband under the power muſt be good. The caſes, which 
have been cited to ſhew that the marriage muſt operate as a revo- 
cation of the will of Mrs. Hibbins, do not apply to this caſe. For 
revocations, which are not expreſſed by the parties, muſt be 

0 implied by law; and when implied, they may be rebutted by 
extrinſic circumſtances. An implied revocation is only a pre- 
ſumption of the change of intention from a change of ſituation ; 
one change of fituation, from which a revocation may be » 
implied, is marriage and the birth of a child, And | . 
in Brady and Cubitt, Lord Mansfield (a) ſaid “ there was no 
caſe where marriage and the birth of a child have been held to 
raiſe an implied revocation, where there has not been a diſ- 
poſition of the whole eſtate.” In the preſent caſe, therefore, the 
preſumptive revocation is rebutted by the circumſtance of the 
teſtatrix having provided for her intended huſband by will. 
With reſpe& to the other queſtion, from what time the plain- = 
tiff is intitled to recover: The plaintiff's title to the poſſeſſion | 19 
did not acerue till the determination of the term for 99 years. 
It has been ſaid that a clear truſt eftate ſhall not be ſet up 
againſt the celui gue truſt z but according to what Lord Manyfeld 
aid in Briſtom and Pegge, that muſt be taken to mean a mere 
(a) Doagh 39% ei 
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truſt for the party bringing the ejectment. But where the 


truſt is raiſed, and ſubſiſts, for the benefit of other perſons, if 


a court of law were to interfere, it would totally deſtroy the 
truſt, not having power ſpecifically to relieve. Now here the 
leſſee for 99 years was a truſtee for annuitants, and unleſs he 


had a right to the poſſeſſion, he could not perform his truſts : 


otherwiſe ſuppoſe the annuitants had not been regularly paid, 
and the leſſor of the plaintiff had taken poſſeſſion, he could not 
have been ejected. But the purpoſe of creating this term was 
that the leſſee ſhould have poſſeſſion to ſecure- the annuities. 


During the term therefore the heir at law had no right to the. 


poſſeſſion. One reaſon given in the caſe of-Brifow and Pegge 
was that the truſtees did not ſet up the term againſt the heir at, 
law ; if they had, the plaintiff could not have recovered. Now, 
here the term was ſatisfied at the time of the trial, and there- 
fore could not have been ſet up by the truſtee ; but it does not 
follow that he would not have ſet it up, if an ejectment had been 
brought during the lives of the annuitants. And the laſt an- 
nuitant being alive at the time of the demiſe in the ſecond en 
the plaintiff can only recover on the laſt count. | 
Marrya! in reply. The whole of the defendant's argument, 
proceeds on a ſuppoſition that the teſtatrix, had the power of 
making the will; but no caſe or authority has been cited in 
ſupport of ſuch doctrine, and it was even contrary to the agree- 
ment itſelf in this caſe. A feme covert. can only execute. an 
appointment, not make a will; this is the language of a court 
of equity in all ſuch caſes, The agreement in this caſe operates 
as a revocation of the will in law; and though a preſumptive 
revocation may be rebutted, yet there is no caſe. which ſays. 
that a virtual revocation may be ſo. In Marword v. Turner (a) 
where a tenant in tail male, with remainder to himſelf in fee, 
deviſed lands to F. S., and then ſuffered. a recovery to the uſe 
of himſelf in fee, and died without iſſue male, it was held to 
be a revocation of the will. As to the caſe in Plauden, the paſ- 
ſage which has been cited was only the argument of counſel, 
which was over- ruled by the Court, as appears in the ſame re- 
port. With reſpect to the ſecond point; as in a real action, a 
judgment may be recovered with a ceſſet executio during the 


. term, ſo in this caſe, if the plaintiff were to recover, he would 


not interfere with the annuity, as he only claims ſabject to that 
> (a) 3 P. Wms. 163. | 
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charge. Beſides, the truſtee We ihe term has no right to the por 


ſcion of the whole eſtate on account of the annuity. i 


Lord KNV, Ch. J. — The leſſor of the plaintiff hab os 
united in him all the rights of the two co-heirs of Cacberine 
Hibbins; and therefore he is intitled to recovet᷑ the premiſes in 


queſtion, under one or other of the counts in the declaration, 
unleſs the will and the inſtrument of the 23d of Ag 1758 
defeat his title. Some of the ptinciples which have been diſ- 
cuſſed at the bar are not to be diſputed; there is no doubt but 
that the will of a woman made before coverture ceaſes to be 
her will afterwards; becauſe it is of the eſſence of a will that 
it ſhould be valid during the remainder of the deviſor's life. 
Therefore, generally ſpeaking, the will of a feme ſole ceaſes to 
have any operation after ſhe becomes covert. But it is equally 
clear that, where an eſtate is limited to uſes, and a power is 
given to a feme covert before marriage to declate thoſe uſes, ſuch 
limitations of uſes may take effect; and this is the rule even in 
a court of law. Then as to this caſe now before us; this will, 
quaſi a will, ſtanding -unſapported, would certainly have no 
effect: but it has been argued that it receives ſupport from the 


inſtrument ; but it muſt be remembered that that inſtrument is 


no deed; it is not under ſeal, and a ſeal is eſſential to a deed. 
Therefore it cannot operate as a covenant to ſtand ſeiſed to uſes. 


Then conſider how the general doctrine ſtated by the plaintiff's 


counſel from the caſe of Peacock and Monk applies; Lord Hard- 


wicke there points out ſeveral ways by which a power may be 


' reſerved to the wife of making a diſpoſition of the eſtate ſo as 
to prevent its going to the heir at law, namely, either by way 
of truſt, or of power over an uſe: but he doubted whether 
even a court of equity could carry into execution a bare agree- 


ment for that purpoſe to the prejudice of the heir at law: 
However that, which was then conſidered as a doubt, no 


longer remains ſo. For in Mrigbt v. Lord Cadogan and others (a), 
it was determined that a court of equity would compel the 


heir to make a conveyance to the party in whoſe favour ſuch an 


agreement was made. That point was very ably diſcuſſed in 
the Houſe" of Lords, on the doubt which Lord Hardwicke had 
thrown out in Peacock and Monk, though his doubts were not 


ſuffcient to induce the Houſe to determine "againſt ſueh an 


derne But is it poſi ble for a court of E to enter into 


(4) 6 Bro. Pari. Caf. 186. 51. f IR 
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the diſeuſſion of ſuch nice. poiats of equity ? we have no ſuch 
authority. Sitting in this court we muſt look at the gecord, and 
fee; whether a legal title is conveyed to the party claimiag under 
theſe inſtruments : now there is no colour for ſaying that theſe 
give any legal title. Without deciding or preſuming to think 
whit a court ef equity would do in this caſe, it is ghongh for 
me to ſay that we are to decide a legal queſtion, and cannot 
enter into ſuch an entangled equity: and an. that ground only, 
Jam of opinion that the plaintiff is entitled to a verdict. . The 
next queſtion is, on what count in the declaration the verdict 
hall be taken; and here again we muſt. remember that we are 
in a court of law, I extremely approve of what was ſaid by 
Lord Mansfield in the caſe of Lade v. Helfard and another (a), 
that he would not ſuffer a plaintiff in ejed ment to be nonſuited 
by a term ſtanding out in his own truſtee, or a ſatis fied term 
fet i by a mortgagor againſt a mortgagee, but would direct a 
ſome a ſurrender : I much approve of that; and 
———— 9 a ſurrender is prefumed, there is an end, of the legal title 
2 = created by the term. * here the facts of the caſe preclude 
any ſuch ion: there was an exiſting term at the 
1 2 ſeveral times of the two firſt demiſes laid in this declaration, 
1 —— .. and a conſiderable benefit was to be derived out of it: the laſt 
1 — annuitant did not die till after the time of the ſecond demiſe; 
ee © therefore there is no reaſon to prefume that the truſtees had ſur- 
. rendered, and they would have: boen.prrſonally liable. if they 
1 4 bad. Suppoſing two ejectments had been brought at the ſame 
. before the death. of the laſt annuitant, the one by the 
i [E277 truſtees of the term, and the other by the preſent leſſor of the 
| { 1 7 ra plaintiff ; the Judge could not have directed the jury to find for 
| both; but the truſtees muſt have recovered, for they would 
Have 'thewn a legal title. The juriſdiction. of this court in 
ejectments is confined to legal titles, taking care that they do 
not | intrude on the cules of law, nor. diſcuſs equitable titles. 
In real actions there is no doubt but that the party muſt ſtate 
A legal title on the record; then it would be abſurd that, re- 
ſpectiug the manor of Dale on a; ſpecial verdict; in ſormædon, the 
doc iſion muſt neceſſarilꝭ be given according to the ſtrict legal 
title; and chat, reſpecting tbe manor of Sale, on a ſpecial ver- 
dict in ejectment, there muſt be a contrary judgment. In this 
n im poſſi ble to ſuppaſe that there was a ſurrender of 
(a) 3 Burr. * 2 Bl. Reps da. Bull, N. E. 410. 
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the term, or that it was ſatlefied, beeauſe the verdict finde the 1988, 
-contriry fact. Tberefone, I am of opinion that judgment muſt 


_ be given oy on the laſt count"in ebf buen ARR 
death of the laſt annultant. N . rr 0 

Aensuser J. —tt is — that ind fe the . of 

2 plaintiff in this vjoctment is clear, unleſs it be affected by 

the will or marriage agreement of Mrs. Hibbins : now I am of 

opinion chat this title is not to be affected by either of thoſe 

inſtruments. With reſpect to the general queſtion whether 

when a feme ſole has made a will, and afterwards marries, ſuch 

ſubſequent marriage does not operate as a revocation. of the 
will: The marriage muſt-have that operation, becauſe a will 
ſuppoſes a diſpoſing power at the time in the perſon making it, 
and that it ſhall be always aſterwards ſubject to his control: 
but that is not the caſe with a woman after covertute; for 
vrhen the enters into that engagement ſhe gives up the right to 
her own property. Then it has been attempted to ſubſtantiate 
_ the will by connecting it with the marriage agreement: but 1 
think it cannot be ſo connected with it as to give it any 
effect; for by the expreſs terms of the agreement her fortune 
was to be ſettled to her and her huſband jointly, and the ſur- 
vivor of them, and if the ſurvived her huſband, then her 

hole fortune was to be ſettled to her own uſe; from 
, whence the defendant's counfel would infer a power in the mar- 
riage agreement to make à will. Even allowing that to be the 
caſe, and that, in planning the ſettlement, eſtates might have 

been conveyed to uſes, which uſes would 5400 ber fubject to 

her control by way of appointment, yet that agreement clearly 

refers to an'executory act, and not to a will made prior to the 

marriage. It might Have been a great doubt whether it could 

have been agreed that the marriage ſhould not revoke the will, 

even if there had been words for that purpoſe, betauſe it would 

| be a ſtipulation in direct oppofition to a poſitive rule of law. 

Por if the agreement referred to the will then in exiſtence, ſtill 

the wilt would want a neceſſary ingretfient, namely, a diſpoſing 

power by che party making it during the whole time. How 

ever it is not neceſſary to decide that point here, becauſe the 

agterment ktſelf refers to an executory act. As to the ſecond 

queſtion; 1 think judg ment muſt be given on the third count 


only, becauſe during the exiſtence of che. term "the heir ar law. 
. not intftied to retoꝰ er. 


1 


1 * 


SrTxrTL z. 


cod The 


1588. 


IJ 


a given 
public in general, whether that ſhall ſtill be conſidered as law, 


uc 821 MC EAA MAUER 


— j On dhe. faſt / ue ſtien al Steglwwith ny, Lord 

Ohie fa uſties andi my brother; Aſbunſi. that the plain tiff is eo- 
tirledſte recovetiin this ej ctmeot. I is matenial to con dec the 
fituation in which theſe two parties and : the plaiatiff has no 
cn tiect ion with the eſtate ot ivtereſt which cho dxfendant glaims ; 
his tile is adverſe to him: an agreement as made before mar- 
riage between Catherine Culver and cher intended huſband, and 
it has been attempted to connect it with a will made by bet be- 
fore marriage, under which the defendant claims : but at beſt 
that taiſes only a doubtfol equityg and the title of the plaintiff 
being clear, the defendant cannot keep him out of poſſe ſſion by 
a doubtful equity. But on the ſecund point, I am ſorry to be 
under the neceſſity of differing from the opinion which has been 
It is a queſtion of the moſt- ſerious importance to the 


which bas undoubtedly been received as ſuch for thirty years 
paſt; or whether in all caſes, as between the truſtee andthe 


ceſtui que truſt, or between the perſon entitled; to; the ptofits of 


the eſtate and him who is intitled to certain incumbtances an it, 
we muſt abide by the ſtrict letter of the law, and ſay that, if 
there is any legal outſtanding term, the leſſot of the plaintiff 
ſhall not recover. In the firſt place, the caſe of Doe dem. Briſ- 
toue v. Pegge goes directly to this point. In that caſe there 


were outſtanding incumbrances ; but as neither party affected to 


diſturb, but admitted, them, and as the truſtees did not aſſert 


their title, the court would not permit the term, which was 
created for ſecuring thoſe incumbrances, to be ſet up to nonſuit 
the plaintiff. Suppoſe the eſtate in this caſe had been of the an- 
nual value of 1009 /, and the charge upon it had only been 20“. 
per annum, which! was to be raiſed by a term, the heir at law 


«would be entitled to have the management of the eſtate, and to 
improve it, and to have all the profits except that charge; and 


if he did not intend to diſturb that charge, I thiok the term 
ought not be {et up againſt bim] for why ſhould - he be deprived 
of that to which he is entitled? This caſe in its conſequences 
will go a great way to overturn that which has been conſidered 
as ſettled law. in a variety of caſes, where:it, has been; held that, 
though the immediate; poſſeſſion may belong to ſome other. per- 
ſon, yet provided the leſſot of the plaintiff claims under the 
ſame title with the deſendant, and de that the perſon 


ho made the defendant: s leaſe pg a right. Wehrden it, and does 
l ; | Pg we th not 
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not mean to diſturb it, but is only deſirous of being put into the 
receipt of the rents and profits of the eſtate, the ejectment may 
be maintained: otherwiſe where the title is diſputed between 
the heir at la and the devifee, and there is a leaſe for 21 years 
in Exiſtence, neither of them could get into poſſeſſion. But all 
theſe caſes muſt fall to the ground, if it were ſufficient to find 
out ſome term outſtanding in a third perſon, and ſet it up as a 
bar to a recovery in ejectment. Again in the caſe of a mort- 
gage, ſhall a mortgagee be compelled to take poſſeſſion whether 
he will or not? It is contrary to the intention of the parties. He 
only takes the legal eſtate as a ſecurity ; if it were otherwiſe, no 
perſon would lend his money upon ſuch terms. A mortgagee 
would ſay that he would have nothing to do with the manage- 
ment of the eſtate; and if he is unwilling to take the eltate, 
ſhall it be competent to a third perſon to compel him? So where 
portiuns for younger children are to be raiſed, if they, who are 
probably at a diſtance from the ſpot, are content that the eldeſt 
ſon ſhall have the eſtate, ſhall they or their truſtees be compelled 
to take poſſeſſion and hold it againſt the head' of the family ? Very 
ſerious miſchiefs will follow from ſuch a determination, The 
queſtion then is whether we are going too far in a court of law 
in preventing the legal title from being ſet up as a bar to a re- 
covery in ejectment in ſuch caſes; if we are, we muſt de- 
termine that a court of law is totally incapable of examin- 
ing a queſtion of truſt, and indeed of deciding whetherit be 
a truſt or not: but if we are to do that, we muſt overturn every 
caſe upon the ſubject from the time of Littleton down to the pre- 
ſent hour. Littleton (a) ſays, that the ceflue gue u/e ſhall ſerve in 
aſſizes and other inqueſts, and this by the common law: for that 
the law wills that the feoffors and their heirs ought tooccupy and 
take the profits as if the lands were their own without interruption. 
of the feoffees. In that inſtance, courts of law ate bound to enter 
into the queſtion of truſt, and ſay what effect it ſhall have. On 
looking into the ſtatute of 27 Henry 8. c. 10. it ſeems ſtrange 
that any doubt ſhould ever have been made concerning the true 
conſtruction of it. Not that I mean to overturn any of the caſes. 
which have been determined on the diſtinction between uſes 
and truſts as to the limitations of real eſtates. They have been 
decided; and for the ſake of certainty muſt be adhered to. 
For the ſame reaſon * * what has been erde as n 
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1 . of the times that ſuch a diſtinction was exyer made: and, 
a Lord Hardwicke ſaid, this act of patlisment, which was 
þ =o with the utmoſt ſeriguſneſs and deliberation, by. this con- 
— Agen had go other effect than to add three. words to a gonvey- 
dance. That cannot now be unſettled... But the queſtion i in the 
preſent caſe is, whether againſt plain ſenſe we ſhall overturn: all 


the caſes that have been determined. upon ejectments. And in 
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my opinign there is a ſubſtantial, difference. between cjeAments 
and real actions; the reaſoning cn one js not applicable to the 
other. The actions are diverſo intuitu; apd are not brought for 
the ſame purpoſes or for ths fame intereſts, . And therefore it is 
| true that a party may be eppipled t to recoyer in ejectment, who 
is not entitled to recover ip a real aQion. A real action can 
only be brought for the freehold ; whereas an ejectment may be 
brought for a term of years, for which a real ation will not 
lie. An ejetment is a ficitious remedy ; and it bas always 
been ! ſo modelled as may be beſt adapted to the adminiſtration of 
juſtice, and to eaſe parties in the recovery c of their rights. It has 
; been extended to the caſes 9 mentioned, and to caſes ſimilar 
i to, the preſent, where, though there has, been an outſtanding 
term, yet, the plaintiff undertaking not to diſturb 1 the incumbran- 
ces, .the defendant has not been pe ermitted to ſet it u againſt 
| bich. Therefore I am of opinion that judgment chou d be en- 
tered.c on the ſecond, count i in the declaration. 
GRose, J.—1 am clearly of opinion with my brothers on the 
: rſt queſtion, that there muſt be Jodgment for the plaintiff; .and 
it is vndeceſlary to go into a tepetition of the reaſons which 2 


Lo 4 


bee have given. With reſpect to the ſecond, I agree with my Lord 
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Chief Juſtice and, my brother Abbt. I am very well Aware 
"that ſome bad conſequences may follow from recognizing in a 
"court of law the doctrine. which we are now. conſidering : 
hut the legillature, mY interfere and remedy chat. | We are 
'fintiog i in a court of law, and, are. bound. to. give a legal 
deeiſfian, The owner, of fs ſtats. raiſed, a term for 99 
"years, and ſaid that, for particular. purpoſes, the truſtees, ſhould 
bens. the pelkfipn, of. ther sGgts- Then if the. truſtees ate 
in poſſeſſion, no perſon can e out of n till the 
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potpoſes of the truſt ure uh eredl. Thie pörpoſt r wit ag "the ,* 
term was, that the truſtees ſhbuld hive Wi theif power 10 taiſe 


01 
— 558. 


dhe annvitics”” Then ſüppoft theini out of pofletfion; the truce be 


rees may fay it was the will of the donor that they mould Have 


| the poſſeſſion for thoſe purpoles. To determine ant that, 
If in poſſeſſion, hey ſhall not retain it, or ſhall not- recover it if 
out of poſſeſſion, would be counteratting the will of the perfon 
creating the term, and would be taking the eſtate out of the poſ- 
ſeſſion of truſtees and putting it into the hands of perſons dif- 
ferent from thoſe he intended. It is true that the purpoſes for 
which ſuch a term is created may be trifling, when compared 
with the reſt of the eſtate ; but we cannot take that into conſidera- 
tion. Therefore on the broad ground, that we have no right to 
change the poſſeſſion, and take it from him for whom the owner 
intended it, I am of opinion that the judgment is to be entered 
for the plaintiff on the third count only, 
Judgment for the plaintiff on the third count. 


ki TownLzy againſt GizsoNn and Others. 


Als cauſe was tried at the laſt Lancaſter aflizes before 

Tbamſan, Baron; when the jury found a verdict for the 
plalatif, ſubject to the opinion of this court on the following 
caſe. The plaintiff at the time of the treſpaſs was in the poſ- 
ſeſnon of the cloſes in which and under which the mines in 
queſtion are ; which cloſes were formerly part of the waſte lands 
of the manar of Y ealand, in the county of Lancaſter, and were 


allotted to the plaintiff's anceſtor George Townley by the 


award made under an act of the 17 Geo. 3. c. 79. for incloſing 
the waſte lands; and Mrs. Sarab Gib/an, under whom the de- 
feadant; derives title, was at the time of paſñ ng that act ſeĩſed 
in her demeſne as of fee of the ſaid manor of Fealands, and of 


Tue/aay, 
Nov. 18th. 


Where by 
the terms of 
an incloſure 
act, for in- 
cloſing the 
waſtes of a 
manor, a 
certain por- 
tion was to - 
be made to 
the lord in 
lieu of his 
right and 
intereſt in 
the ſoil, and 
the reſidue 
was to be 
allotted to 
the ſeveral 
tenants in 


all the waſte lands lying within the manor, ſubject to certain fee, diſcharg- 
rights of common. Mony tenements within the manor were w) vcrody 
formerly enfranchiſed by Robert Gibſon deeeaſed, but there are i vr ke, 
nine cuſtomary, tenoments ſtill remaining} unenfranchifed; Hiag . 
diſperſedly in different parts of the manor, ena), in the lod al 
eignories 


incident. to the manor, and, all. rents, figes, ſervices, &c. abd- al other ede and manerial ju- 


h „Will not reſerve mines under thoſe allotments to the tenants, though it appear there 
Leal whatever, Wi palleds by 4 ora ke 
tne 


* 


E IN MCHRNTUMNERRE RAM 
me w hole about three or four feres of land. The eüfe then Tet 


out ſcveral leafes reſerving? rent, made by former tords, "of 25 
waſtes and the mines and the minerals therevnde the Tat 


of thefe by which the mines only were demiſed Was granted” on 
28th Feb. 1757, to hold from the 23th of the *enfuing "March 


for 21 years. Upon the granting of the laſt Wette leaſe to 


one Tiſingron, the mines were worked and continued to be o 
till ſome time in the year 1559 but from that period che leſſee 


diſcontinued the works. In the year 1777 an act of parliament, 


intitle An act for dividing and inclofing the common and 


„ waſte grounds, and certain common helds, and alſo two 
* moſſes called Waitham-moſi, and Hilder fone-moſs, within 
« the manor of Yealands, in the pariſh of Varton, and county 
T palatine of Lancaſter, was obtained for encloſing the waſte 
lands Cc. within the ſaid manor of Yealands, upon the terms 
and under the proviſions therein ſet forth; which act amongſt 


other et things contains the following clauſes, viz, © That the 


© commiſſioners ſhall ſet out, allot, and aſſign unto the ſaid Sarah 


Ce Gibſon 20 ſtatute acres of the ſaid common and waſte grounds 


«* in lieu of and as 4 compenſation for ber right and mmtereſt i in and 


* t0 the ſoil of the reſidue of the aid common and waſte grounds. re- 
« ſpectively. And then the ſaid commiſſioners ſhall allot and 
« aflign the reſidue of the ſaid common and waſte grounds un- 


« to, for, and amongſt, the ſaid Sarah Gibſon, for and on ac 


% count of her meſſuages, tenements, lands, and hereditaments, 


«* within the, ſaid manor, in reſpect whercof ſhe is entitled to 


right of common upon the ſame common and waſte grounds, 


* and the ſaid George Townley, George Gray, and the ſeveralother 
« perſons, and bodies politic and corporate, having right of 
* common or other right, intereit, property, or privilege; there- 
* on, and to their heirs, aſſigns, and ſucceſſors, reſpectively for 


* ever, according and in proportion to their ſeveral and reſpec- 


« tive rights, Sc. A ſubſequent clauſe directed that all and 
« eyery the allotments &c, to be made under the act, ſhould 
© be veſted in ſee-fimple in the ſeveral and reſpective perſons, 
« &c, to whom the ſame ſhould be ſet out or allotted, and 
« their heirs, afſigns, and ſucceſſors, reſpeRively for ever, ab- 
« ſolutely freed and diſcharged of and from all cuſtomary. te- 
T nures, rents, fines, boons, and ſervices, whatſoever z and that 
c the ſeveral ſhares or allotments, ſo to be ſet out as aforeſaid, 


N "ould be ia lieu of and in full compenſation and ſatis faction 


4% for, 
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16 for all rights of common, and other former property, pri- 
40 vilege, right, Ce. and that all right of common, together 
40 with. all other former rights, intereſts, profits, &c, ig and 
« upon the lame, ſhould from and immediately after that” time 
10 ceale, and be for ever barred and extinguiſhed ; provided al- 
40 ways, and it was further enacted, that notbing-in that act con- 
40 tained ſhould extend to prejudi ce, tefſen, or defeat, the righr, 
6 * title, or intereſt, of the ſaid lady of the ſaid manor, her heirs 
« or affigns, of in or to the ſeigniories incident or belonging to the 
& ſaid manor ; but that ſhe and they and every of them ſhould 
„and might at all times thereafter hold and enjoy all rents, 
*« fines, ſervices, courts, perquiſites, and profits of courts, 
« goods, and chattels, of felons and fugitives, felons of them- 
«ſelves and put in exigent, deodands, waifs, eſtrays, for- 
«© feitures, and all other royalties and manerial juriſdifions what 
t ſoever, in and upon the ſaid common and waſte grounds, 
* thereby intended to be incloſed as aforeſaid, to the ſaid ma- 
« nor, or the lord or the lady thereof for the time being, in- 
« cident, appendant, belonging, or appertaining, in the fame 
«and as full, ample, and beneficial, manner to all intents and 
* purpoſes, as ſhe or they might or could have held and enjoyed 
© the ſame, in caſe this act had not been made,” At the time 
of paſſing the act the term in Tington's leaſe was unex pited. 
| Allotments were alſo made to the ſaid Sarah Gibſon in purſu- 
ance of the ſaid at. 

Ainſley for the plaintiff, The id is, whether the lord 
of the manor is entitled to the mines under the clauſe of reſer- 
vation in the act allotting the incloſures to the ſeveral tenants of 
the manor. That part of the caſe which ſets out the leaſes only 
goes to prove that the defendant's anceſtors were lords of the 
manor, and that they were entitled to the ſoil in the waſtes before 
the paſſing of the act. But by the firſt clauſe it appears that 
the commiſſioners were to ſet out 16 acres to the lady of the 
manor, in lieu of and as @ compenſation for ber right and intereſ ia 
the foil of the refidue of the waſte grounds : and on the other hand, 
all the allotments to the ſeveral tenants are to be in ſee; whichy 
the act declares ſhall be a full canpenſation ar ail rights: of cam. 
man, and other former property, privilege, right, tit, inteveht, 
claim, and demand, whatfiever, If the act had ſtopped here, 
there could have been no doubt but that the lady of the mattor 
would have had no right whatever to che mines in theſe allet 
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Ae Ata the clauſe. of reſervation entitled her to them; 
and A right ſtill remained. in ber of digging in thoſe incloſures 


witl hout making any allowance for the injury ſuſtained by the 


owner. of the ſoil, all the purpoſes of the act would be defeated. 
It, will | be argued, ; from this latter elauſe that the intention of the 
parties 1 is apparent that the mines were to be reſerved to the 
lady of the manor; bat upon examination the operation of that 
clauſe will be found to be very different, for it only provides 
that ſhe ſhall ſuffer no prejudice as to her right to all Jeigniories 


incident to the manor, and that ſhe ſhall fill enjoy all rents, 


fines, ſervices, &c. and other royalties and - manerial juriſdittions, 


but there is nothing in that clauſe which has the leaſt re- 
ference to the ſoil of the manor; and the particular enumera- 
tion of the ſeveral things intended is decifive that mines were 
not intended to be reſerved, otherwiſe they would have been 
mentioned. The word ſeigniories in the former part of the 
clauſe is explained and defined by the words which follow, and 
can only mean things of the ſame nature as thoſe men- 


| tioned. 


Ti opping, contra. This being a private at, paſſed at this re- 
quiſition of the parties concerned, is to be conſtrued like all 
other private agreements ; and conſequently the Court will con- 
ſider the probable intention of the parties, to be collected from 
the ſituation and ſtate of their ſeveral rights at the time the act 
paſſed. The anceſtor of the defendant was the lady of the manor 
in which theſe copyhold tenements are, and therefore, as ſuch, 
ſhe would have been entitled not only to the mines undet the 
waſtes, but alſo under the copyhold incloſures, unleſs there had 
been ſome cuſtom to exclude her. The right in theſe mines too 
exiſted in the lady ſeparate from the intereſt in the foil, as ap- 
pears from the leaſes of the mines ſtated in the caſe ;* which 
ſhew that the right of digging for mines was in fact exerciſed by 
the lords of the manor from 1714 to 1757, and during the con- 
tinuance of the latter of theſe leaſes the act in queſtion paſſed. 
He admittcd that the words in the firſt clauſe were large enough 
to comprehend mines, if ſuch had been the intention of the par- 
ties; but that could not have been ſo intended, for then the 
ſubſiſting leaſe would have been affected, and the rents thereby 
reſerved, which certainly could not have been intended, inaſ- 
much as they are reſerved expreſsly by the word rents in the 
faviog clauſe ; 3 there being no other rents ſtated in the caſe to 
4 . | which 
| | 4 Fo 
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Which that word: can relate; In Kaye v. Livin and 6thers(2), 
a bequeſt of leaſchold ground rents was held to paſs the ground 
. itſelf out of which the rents iſſued. © 80 here, there being a re- 
ſervation of renti to the lord, the right to the mines themſelves 
out of which the rents iſſued will be alſo reſerved to him. Be- 
ſides there are other words in the ſaving clauſe which are ſyffi- 
ciently comprehenſive to reſerve this right of digging for mines, 
ſuch as ſeigniories and royalties : if therefore the mines had 
been intended to be taken out of the lord, there ſhould have 
been expreſs words for that purpoſe. 


 Ainſley in reply was ſtopped by the Court. 


Lord Kenyon, Ch. J.—I agree that private acts of parlia- 


ment are to be conſtrued according ts the intention of the par- 
ties, but then that intention muſt be collected from the words 
uſed by the legiſlature, without doing violence to their natural 
meaning. The defendant's counſel has ſuppoſed that mines are 
a diſtinct right from the right to the ſoil: but I do not think 
ſo, where they are under the land of the lord of the manor. 
In caſes of copyholds a lord may have a right under the ſoil 


of the copyholder ; but where the foil is in the lord, all 


is: reſolvable into the ownerſhip of the ſoil ; and a grant of the 
ſoil will paſs every thing under it. The only word, in the 
ſaving clauſe, which affords any ground for argument, is the 
word'** rents ;” but when we ſee how that word is uſed with the 
others in that part of the act, it cannot be taken to include 
mines. At the time of paſſing this act of parliament, the mines 
under the waſte ground were in the lady of the manor as part 
of the demeſnes ; the intended to give up ſeveral rights to the 
tenants, for which ſhe has reſerved a ſatisfation. Then how do 
the tenants hold their allotments under the act? They could 
not take as. copyholders, unleſs the act of parliament had ſo 
directed: but they take their allotments as freehold eſtates of 
inheritance. It is extremely clear that no new tenure can be 
created, unleſs by the authority of parliament, ſince the ſtatute 
of guia emptores (S), nor can any perſon reſerve to himſelf a right 
of eſcheat. Then it was urged by the defendant's counſel that 
the act of parliament could not affect the leaſe which was in 
exiſtence when it paſſed : it certainly would not ; neither would 
it have been affected if the lady had ſold her eſtate in the manor, 
hut _ pant would have become the landlord, and entitled ia 
4 iN Caf. 76, 'E: / (3) 18 22. 1,c, 75 n . 
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the beneficial 9 reſerved by the bbs ſo here the lest 


will remain valid, but the right to the rents of the mines wilt 


. paſs to the perſon in whoſe favor the allotment was made un- 


der the act. For we cannot narrow the wards of this act, and 


that transfers all the right in the ſoil to the feveral tenants, 
There is no doubt but that the mines might have been reſerved : 
if it had been ſo intended, it would have been by expreſs words; 
but there is no ſuch reſervation here. The word ** rents” is 
explained by the other words uſed ; but thoſe rights which are 
reſerved are mere badges of royalty, incorporeal rights, and 
other fruits of tenure of the like ſort. 

ASHHURST, J.—lIt does not appear to me that mines were 
intended to be reſerved to the lady of the manor. The object of 
an incloſure is, that the lotd of the manor in reſpect of his 
ſeigniory and waſte ſhould have ſome part of the ground to be 
alloted to himſelf in lieu of his manerial rights; and the other 
lands are allotted to the proprietors of the encloſed lands within 
the manor ; and theſe are not made copyholds, but the gran- 
tees take them as freeholds of inheritance, Therefore primd 


facie they are entitled to all mines, Cc. belonging to the land. 


Then what is there in this caſe to take them out of the grantees, 
and veſt them in the lord. The ſaving clauſe only amounts ta 
what perhaps the law would otherwiſe have reſerved without 
ſuch a clauſe ; for as the rights reſerved are of an incorporeal 
nature, they would ſtill have remained in the lady, becauſe there 
is nothing in the act to diveſt her; but they have nothing to do 
with the ſoil or freehold, in which mines are included. \. + 
BUuLLER, J.—The general object of this incloſure act was to 
extinguiſh all the antecedent rights of the ſeyeral parties inte- 
reſted, and to create others in lieu of them; in deing which it 
was thought right to make particular exceptions, Now. when 
the legiſlature have made ſome exceptions, we cannot imply 
others which they have not made. As to the leaſe which did 
not expire till a year after the act paſſed, it probably was not 
thought of by either party at the time; the mines had-not been 
worked fince the year 1759; it was pethaps therefore aban= 
doned, and not thought to be of any value for the ort remain 


der of the term. However, the Court cannot carey. the ene p- 


tion beyond the words of the act, and all the teſeryatians are of 
incorporeal rights, By the general, wards the: oll palitd hy e 
allotments to the ſeyeral proprietors, and mines are conſidered 
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ag part of the foil, 1 do not agree with the defendant 8 coun» 
ſel that the lord may, unleſs reſtrained by cuſtom, dig for 
mines on the copyholder's lands: : But it is not neceſſary to 
conſider that queſtion here. 
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GROSSE, ],—lt is extremely dangerous to See A 


deeds or acts of patliament according to ſuppoſition. The 
queſtion here is, whether, under this act of parliament, the mines , 
paſſed to the tenants? The foil undoubtedly paſſed ; now 
what are the mines but part of the ſoil. 
which was intended to be reſerved to the lady of the manor 
is expreſſed ; and all thoſe rights are incorporeal hereditaments, 
and. not like mines. Then, not only the general words, under 
which the allotments were made, are large enough to carry 
mines, but the ſubſequent exception is not broad enough to 
ſave them. At the ſame time it is rather extraordinary, that 
ſo valuable a part of the property as mines ſhould not have 


been expteſsly reſerved to the lady of the manor, if it had been 


ſo intended. | 
Poſtea to the plaintiff, 


6 kd! 


Gore qui tam againſt PoreLEWELL and 
Another. 


RE YAT obtained a rule to ſhew cauſe why the de- 
claration in this action (which was for uſury) ſhould 
not be amended in the dates and ſums. This motion was 
made on the authority of Bonfield gui tam v. Miller (a), where 
Lord Mansfield ſaid “ whilſt all is in paper, you may amend”: 
and Deniſon J. added * there is no difference between civil 
and penal actions, where they apply as for an amendment at 
common law, and all is in paper.” Now in this caſe all is 
yet in paper; and the objection to this rule cannot be ſo 
ſtrong as that in the caſe in Burrow, where the Court per- 
mitted the amendment notwithſtanding iſſue was joined. And 
_ unleſs the Court will grant this application, the party will be 
without remedy, inaſmuch as the action was commenced four 
years ago, and if he is obliged to commence another, the de- 
fendants 7 Peet the ſtatute of nitetions.” 


(a) 2 1 1098. 
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Where a qui 
tam action 
for uſury had 
been depend- 
ing four 
years, the 
court would 
not allow 
amendments 
to be made 
in the decla- 
ration, tho? 
the pleadings 
were ſtill in 


paper. 
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1 : : ment of this action ought to weigh in their diſcretion in per- 
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Where a pur- 


Chaſer of a 


ſmall part of 


an eſtate 
takes a co- 
venant from 
the vendor 
to produce 


the title deeds 


whenever it 


Mall be ne- 


ceſſary, and 
the deeds af- 


| terwards | 


come into the 


vendee's f- 
ſeſſion on 
taking a 
mortgage of 
the other 
part of the 
eſtate, and 


he then aſ- 


ſigns the 
mortgage to 


a third per- 
ſon not men- 


tioning the 
deeds, ſuch 
third perſon 


cannot main- 


tain trover 
againſt him 


for the deeds, | 
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Eine, againſt che rule, admitted the power of the Court 
to comply with the preſent application, but gbſeryed that the 
circumſtance. of four years having dapſed fince the commence- 


mitting the amendment in this caſe. 
. The. Court (a) ſaid that though there was no difference . 
tween civil and penal actions, as to amendments at common 
law, whilſt all was in paper, yet, as this action had been 


hanging over the deſengants' head for four years, they would 
not in their diſeretion permit the propoſed amendments to be 


made, which would in effect amount to a permiſſion to bring 
another action, to which otherwiſe the defendants might plead 
the ſtatute of limitations, And therefore they 
| - Diſcharged the rule. 
(a) Abſ. Lord Kenyon, | 


9 


'Y 4, Baronet, again FIE L p. 


T HIS was an action of trover for title deeds. The de- 


fendant had purchaſed a parcel of the eſtate ; but the reſt 
being in mortgage, no title deeds were delivered, and he took 
a covenant from the vendor to produce them at any time or on 
any trial, &c.” on the requeſt of Field, whenever they came to 
his hands. Afterwards he took an aſſignment of the mort- 
gaged premiſſes on an adyance of the money, and had all the 
deeds delivered to him with the aſſignment. He afterwards 
aſſigned the ſame mortgage to the plaintiff, who adyanced the 
money on it; and the title deeds. remaining with the defend- 
ant who refuſed to deliver them up, this action was brought 
to recover them, At the trial at the laſt aſſizes at Wells, Bul- 


ter, J. nonſuited the plaintiff ; to ſet afide which nonſuit a 


motion had been made on a former day (a) ; but it ſtood over 
far an enquiry to be made whether any mention was made of 
the deeds in the aſſignment n defendant to the plain» 
8 

+ Gibbs now — his 5 ch l that though 
no mention was made of the deeds in the N yet as 
they came into the defendant's goſſeſſipn not as vendee of the 
Sonar promiſe: but. as alli ee of the mortg de, and as he 
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had afligned the mortgage o the plaintiff, he ſhould have 
delivered over the deeds. 
aſe of à feoffment wüth a general warranty of the title, 
where the feoffee is not entitled to the poſſeſſion of the deeds. 
Lord Bucłburſ s caſe 1 Rep. 1. Here the defendant relied on 
the covenant. of the vendor to produce the deeds whenever it 
mould be neceſſary, and it was not ann that he Moukd 
Have the poſſeſſion of them. 

Lord Kenyon Ch. en at the time of the 
purchaſe, the defendant had no right to the poſſeſſion of 
the deeds, yet fince that time they have by accident come into 
his poſſeſſion; and the plaintiff cannot recover them from him. 
To entitle the plaintiff to recover, he ſhould have a better 
right to the deeds than the defendant: but in the aſſign- 
ment to him, there is no grant of them. In old conveyances 
there is a reſervation made of och nen as tend to deraign the 
warranty paramount, 

Per Curiam, 


Rule refuſed. 


The K ING againſt the Inhabitants of FIL LON G- 
L E v. | 


W © Juſtices, by an order, removed Jobn Glover, his wife, 
and their fix children, from Fillangley to Kinwalſey, both 
in the county of Warwick. On appeal, the ſeſſions quaſhed the 
order, and ſtated the following caſe, 

The pauper Fohn Glover on the 1k January 1786, and for 
ſome years befare, rented, and reſided on, a tenement in the 
| pariſh of Fillongley, of the yearly value of 10/7. and upwards, 


and continued thereon until the 2gth April in the ſame year, 


when he was removed by an order of removal from the pariſh 
of Fillengley to the hamlet of Kinwelſey + and on the ſame day 
on which he was delivered with the ſaid order of removal, he 
returned back to the tenement in the pariſh of Fillongley, where 
he refided without making. any new contract with his land- 
lord for the . ſame, and without any interruption for about 
three quarters of a year, and then was removed by the pre- 
ſent order to the ſaid hamlet of Kinwalſey. An appeal againſt 
the ſaid order of removal of the agth April 1786- was entered, 
but was aot proſecuted. 


2 Dayrell 


And he compared this to the 


Wedne/day, 
Nov. 1gth. 


Where a per- 
ſon renting 
and reſiding 
on a tene- 
ment of 10, 
a year in A. 
was removed 
to B. by an 
order of two 
juſtices, and 
afterwards 
returned to 
the ſame te- 
nement with- 
out making 
any new con- 
tract, and re- 
ſided there 
more than 
forty days, 
he thereby 
gained a ſet- 
tlement, tho? 
the order of 


removal was 


unappealed 
againſt; for 
the contract 
was not there- 
by diſſolved. 
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Dayrell in I * * order . ſeſſions was Ropped by 
the court, 2 X ＋ 
Beartroſt and 2 2 ate The . of odmoral of * 
29th of April, as the appeal was not proſecuted, was con- 


cluſive to all the world that the pauper was not then ſettled 


in the pariſh of Fillongley. Then the queſtion is, whether he 
did any act ſubſequent to that day to gain a ſettlement in 
Fillongley? It appears that he returned there on the very day 
of the order of removal; and then he was in flatu quo, But 
this return was an offence againſt the poor laws; for which 


he was puniſhable by the 13 & 14 Car. 2. c. 12. and 17 Geo. 


2. c. 5. as a vagrant, And though he remained there three 
quarters of a year afterwards, yet as It is ſtated that he entered 
into no new contract on his return, he cannot be confidered as 
„ coming to ſettle on a tenement of 10 /. per annum within 
the ſtatute.” They admitted that under the determinations on 
this ſubject no leaſe was neceſſary, but there ſhould be ſome, 
contract or other, But here no new contract can be inferred 
after the pauper's return, becauſe it is negatived by the caſe. 
And the former contract was entirely done away by the order 
of removal. In the King and St. Michael's, Bath (a) it was 
held that no ſettlement was gained by the pauper's being 
barely in poſſeſſion of a tenement of 10/7. per annum, but that 
there ſhould be a privity of contract. The pauper's remain- 
ing in the pariſh was a mere” continuation of an unlawful act; 
and it is a clear principle that a right cannot be derived out of 
a wrong. In order to-ſupport the ſettlement in Fillongley, the 
Court muſt virtually reverſe the firſt order of removal. But 
the Court muſt now' preſume that the firſt taking was fraudu- 
lert, otherwiſe' a ſettlement would have been gained. And 
even though that removal was wrong, that queſtion cannot be 


| entered into now. The caſe of the King v. Kenilworth (b) is 


like the preſent. That indeed was a cale of hiring and ſervice; 
but the principle is the ſame; for thete no ſettlement was gain- 


ed, becauſe that could not have been done without having 


recourſe to the contract and ſervice before the order. In that 
cat Buller, J. ſaid the pauper was indictable for returning to 


* 


the pariſh in defiance of the order; and that the order of re- 
moval put an end to the contract between the maſter and ſer- 


vant. 80 here the contract was diſſolved by the. firſt removal, 
and no new contract was made, 


+2... (8). Cai, 110, | (8) 4 56. 
3 - OY ö Lord 


* 


IN THE TWENTY-NIN TH YEAR OF GEORGE me. 


Lord 'Kznyon; Ch, J.-—This caſe is abundantly too clear to 
caiſe any ſerious doubt. Nothing can be better eſtabliſhed 
than that the order of removal unappealed from is concluſive as 
to the pauper's ſettlement at that time: but there is nothing 
in the order Which prevents the -pauper's return, provided he 
does not return in a ſtate of vagrancy. It is alſo clear that it 
is not in the power either of the two magiſtrates who remove 
the pauper, or of the juſtices at their ſeſſions on an appeal, to put 
an end to a contract between the parties reſpecting the taking 
of a tenement.” As far as reſpects the ſettlement of the per- 
ſon removed, they may determine, but no farther. And that 
diſtinguiſhes this caſe from the King and Kenilworth that 
Was a caſe of maſter and ſervant, and there the juſtices have a 
power of putting an end to the contract. But here, at the 
time of the firſt removal the juſtices had no right to put an 
end to the contract, nor can we ſee on what ground the pau- 
per was removed; for it is ſtated that he rented and refided on 
4 tenement of 101. per annum, which infers a contract. 
That contract was moſt clearly not diſſolved by the adjudica- 
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tion of the juſtices; and then the pauper cannot be conſidered 


as teturning in a ſtate of vagrancy. And though he did not re- 
turn under a new contract, yet that was not neceſſary, for the 
old contract remained; and then by reſiding at Fillong ley forty 
days after the removal, he gained a ſettlement. It has been 
ſaid that the Court may preſume fraud in the firſt taking: but 
there is no rule better eſtabliſhed than that fraud is never to 
be preſumed: and I believe in à caſe ſent for the opinion of 
this Court which was pregnant with fraud, they would not 
"preſume fraud, becauſe it was not ſtated. 

Asus r, J.—The: firſt order of removal could not 
poſſibly reſcind the prior legal agreement between the pauper 
and a third-perſon. And though an order is concluſive as to 
the ſettlement at the time when it is made, that is merely 
technical, and ſo far we are bound; therefore in this caſe it 
muſt be taken that the pauper had not gained a ſettlement in 
|  Fillongley at the time of the firſt removal. But when he re- 
turned, it was under the old contract which had never been 
reſcinded.” Then he did not return as a vagrant; but he 
the pariſh of Fillongley to ſettle on a tenement. of 107. per 
ann, and he there acquired a ſettlement by a reſidence for 
more a Ts days. It is not LAS to determine. here 

3 Sihk xm nc ys what 


ll | 


to | 
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1788. what would have been the effect of his reſiding in Fillangley 
— for à ſhorter ſpace of time than forty days after the firſt order 
The Kine of removal. The caſe cited from Caldecott does not apply to the 
11 . preſent; for it is there ſtated that the pauper reſided on the 
2805 . premiſes againſt the conſent of the landlord; but in this caſe 
| LEY, the pauper refided under a contract, 
GRosE, J. (a) This caſe is diſtinguiſhable from that of The 
King and Kenilwortb for the reaſons given. I think, if we could 
proceed on ſuppoſition, that the real tranſaQtion was this; after 
the appeal againſt the firſt order was made, the juſtices diſco- 
vered that he was wrongfully removed, and then they agreed that 
he ſhould be at liberty to return to Fi/longley on his dropping 
the appeal, However we are to determine on the facts ſtated. 
And for the reaſons given, I am of opinion that the contract was ; 
not diſſolved by the firſt order; that the pauper had a right 
to return to the pariſh of Fillongley ; and by reſiding there mere 
than forty days he gained a ſettlement i in Fillong ley. 


Rule for quaſhing the order of Seſſions diſcharged. 


(a) Abſ. Buller, J. 


Fear PESHAL IL, Bart, againſt LAVYT ON. 
The Same againſt MARTIN. 460 1 
The werif HE plaintiff (a) having recovered a penalty of. 504. againſt 
and the bail- 
i# 690 woe each of theſe defendants, 
1 —_ Bower had obtained a rule to ſhew cauſe why, on payment of 


action fora one penalty and the coſts in both. actions to be taxed ts the 


pens. 44 m_ Maſter, all further proceedings ſhould not be ſtayed. | 


4 On! _ Lane now ſhewed cauſe, obſerving that if the Cont mould 


actions ha- be of opinion that the plaintiff was not entitled to recover 


„ =" againſt both theſe defendants, he would not drive him to an 


gainlt cam audita querela, But he contended that under the words of the 


obtained in 32 Geo. 2. c. 28. , 1. both the ſheriff and the bailiff were liable. 
— d The firſt ſection of that ſtatute enats that no ſberrff; under- 
the proceed- ** ſheriff, or Sailiſf, ſhall carry the party arreſted to ptiſon within 
. 5 th twenty-four hours; and the 12th. ſetion declares. that every 
882 ſheriff, under-ſheriff, bailiff, &c. ſball forfeit 50 J. for every 


one aftion. ſuch offence; In the caſe of Mocdgate and Knatchbull (6), tbe 
1 beld that the ſheriff was liable civiliter for the acts of bis 


$4." Game 14h 


5. 


8 (9) Ante 512. 


| bailiff W 
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'bailiffs 3 and there can be no doubt but that the bailiff bimſelf, 1789. 
who actually made the arreſt, is alfo liable. Beſides there may 
be good reaſon and policy in making the ſheriff anſwerable in Pz5#arr 
this caſe as well as the bailiff, becauſe he ought to fuperintend 1. 
the conduct of his officers. And when this caſe was before the 
Court in laſt Eafter Term, they ſeemed to intimate that the 
plaintiff might recover againſt both the defendants. 
Bower in ſupport of the rule was ſtopped by the Court. 
Lord Kenyon, Ch. }.—This ſeems to be an extremely clear 
caſe on the words of the act of parliament. In this cafe the 
ſheriff himſelf did nothing : I admit that, under the rule of re- 
ſpondet ſuperior, the ſheriff is liable for the acts of his officers; 
but. it ſhall not be permitted to the party to ſay that the bailiff 
hath offended in his own perſon, and the ſheriff by the 
bailiff as his repreſentative: The words of the a@ are to be 
taken reddendo fingula fingults. So, by analogy, in the game 
laws where ſeveral perſons offend by going out and killing a 
hare, it has been determined that only one penalty can be re- 
covered, though the plaintiff has his election to ſue either. 
ASHHURST, J.— The reaſon of enumerating all the officers 
in the act of parliament was that the plaintiff might have his 
option to proceed either on the law, or on the fact, of the caſe. 
If the former, the ſheriff is liable for every act done by the ſub- 
ordinate officers : but if he proceed according to the truth of 
the caſe, then the bailiff, who did the act, is perſonally anſwer- 
able. But he cannot proceed againſt both for the ſame act. * 
GROsE, J. (a) If this were not the conſtruction of the act, 
the very ſame perſon muſt pay the penalty twice; for as the 
bailiff gives a bond of indemnity to the ſheriff, he would pay 
the penalty in each ation, _ peter ee _ 5 = 
Rule abſolute to ſtay the proceedings, on payment of one 


— 3: penalty and the coſts in one action. 
| (4) Abſ, Buller, J). CAE 


in, + } * 


RO ORERS againff STEPHENS: © ob g, 


Nov. 2076. 


2 ren nen £08: 50%; DB ariſing from 
tried before Lord Kenyon, at the Sittings after, laſt term at want 9 
. . . , | | ” S » | © 4.3 = * N Ss © . tice of al. 
| acceptance of a bill of exchange from the holder to the drawer is done away by ſhewing that the latter 


| j 'PON a motion for a new trial in this caſe, which had been Tbeobjectien 


had go effects in the hands of the drawee at the time. Qu. How far this rule holds if the drawer 
ſhew ſrom other circumſtances that in fag he ſuſtained an injury for want af ſuch notice t at any gate 
if on demand made he anſwer that the bill muſt be paid, he ſhall be liabie. Where a foreign bill of exchange 

. payable 40. days after ſight is refuſed acceptance, and an action is brought in order to charge the drawer, 
proof of the noting of the bill alone for non - acceptance is not ſufficient, without proving that it was 
alſo proteſted for non-acceptancey though there be a ſubſequent proteſt for non- payment, 
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Guildhall, his Lordſhip reported, that this was an, aQion by the 
plaintiff, as payee of a bill of exchange, at forty days after fight 
for; 87 J. value received fer: the uſe of Mr, William Calvert, 
Lyiverpgol ;, drawn by the defendant from Newfoundland on the 
1ſt October 1785, on Mefſ” Berbeck and Blake, in London, who on 
its | being preſented for acceptance. on the 1ſt. November refuſed to 
accept it; in conſequence « of which it was firſt noted for non-ac- 
ceptance, and afterwards proteſted for non · pay ment, The defence 
ſet up was, want of a proteſt for non- acceptance (a), and notice 
to the drawer, which was rebutted by ſhewing, that he had no 
effects in the hands of the drawees either then or afterwards. 


Upon which facts his Lordſhip ſtated that he had been of opinion 


that the objection, ariſing from want of notice to the drawer, 


had been done away by ſhewing that be had had no effects in 
the hands of the drawees, and that therefore a proteſt for non- 
acceptance was unneceſſary in this caſe. And that there ap- 


peared further to have been a ſubſequent promiſe. made by the 


defendant to the plaintiff to pay this bill; for at a meeting 
between the plaintiff's agent and the defendant at Cheer, upon 
the former's repreſenting to him that the bill had been diſ- 
honoured, and prefling him for payment, he aid * it muſt le 
et paid,” His Lordſhip therefore directed the jury to band a 


verdict for the plaintiff, which they did, 


In addition to the above facts, Bower, in moving for a new 
trial, and afterwards on the rule to ſhew cauſe, ſtated that he had 
evidence ready at the trial to have produced, if it would have 


been of any avail, . which would have ſhewn that tbe defendant 
really had been injured by want of notice in this caſe;  accord- 


ing to which the real tranſaction ſtood thus; the defendant 


and one Calvert had had dealings together previous to the de- 
partute of the former to Newfoundland, and he had à right to 
-draw upon Calvert at the time the bill was drawn, having 


advanced money on his account to that amount, Jn this fitua- 
tion Calvert: had directed the defendant to draw upon Birbecł 
and Blake as his agents, inſtead of drawing upon him. The 


00 Vide qu v. | Mead, Wfpmiafer [! e of ic in arreſt” of 


£ 1951, "Bull. V. P. 271. The: proteſt was Judgment; upon the authority of Salomons v. 
not ſet out in the declaration in the preſent | 'Stawth, B. K. M. 24 G. 3. Doagl. ogg. n. 
ceaſe, which Boxver at the trial preſſed as a: ILA. Kenyon admitted the objection ; but on 


ground for a nonſuit; becauſe if the objectĩon the other circumſtances hrs eh . 
were not taken in that ſtage, the defendant Kane. . 
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| defentlatit accordingly drew the bill bend fide, upon u ſuppoſition 
that Calvert had effects in their hands to anfwet it. It turned 


out indeed that he had none, but that was not known to the 


defendant ; who, when he returned to England, relying upon 
thoſe bills having been duly honoured, he not having had notice 
to the contrary, had ſettled his accounts with Calvert, who was 
fince inſolvent, and had delivered vp to him goods and effects 
which he held in his hands of greater value thin the amount 
of the bill. The reaſon aſſigned for the non- production of this 
evidence was that it had been underſtood at the trial that his 
Lordſhip had delivered his opinion upon an admiſſion of theſe 
facts; but Lord Kenyon ſaid that he had no note or recollection 
of this evidence having been tendered. 

Erſkine and 5. Heywood ſhewed cauſe againſt the rule. The 
objection which was taken to the want of a proteſt for non- ac- 
ceptance in this caſe, even admitting it to hold, was entirely 
done away by the proof which the plaintiff gave of the drawecs 
having no effect of the drawer in their hands to anſwer the 
bill. His Lordſhip/ was decidedly of that opinion at the trial 
on the facts which were given in evidence. The principle on 
which that opinion was founded is explicitly eſtabliſhed in the 
| caſe of Bickerdike and Bollman (a), and recognized in Goodall and 
Dolley (b); and it is too clear to be now diſputed. But thoſe 


detetminatioas were ingeniouſly attempted to be' diſtinguiſhed - 


from this caſe, by ſaying that the Court there proceeded on the 
preſumption of fraud in the drawer; and it is argued from the 
additional evidence, brought forward in ſupport of the rule for 


a new trial, that the circumſtances which induced the defend; 


ant to draw this bill' ſufficiently) exelude ſuch a preſumption. 
Perhaps it would be ſafficient to ſay in anſwer that nothing of 
that ſort appears from the report which have been made: but 


even admitting the full force of ſuch evidence, it could not vary 


this cafe; for. as between theſe” parties it is not neceffary for 
the holder of a bill to 180k to any othef perſons than thoſe who 
are liable upbn the fabe of the bill irſelf- He cannot enter into 
the particular grounds which iaduce tht drawer to draw the bill, 

or the drewee to refuſe his acteptante ; it wWould lead to efidleſs 
uncertainty if it were other wiſe. If one man chobſe to draw a 


will, having nb 7 of his own in tte hands'vF the drdwee, 
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RV he. has | his remedy aver again; 55 perſon. 1 11 bat m—_— 
no a Iteration . in the law relative, to .the bolder of ſuch a bill, 
The rule e of law i is clear, and operates with a double aſpect in 
this cale;; for ſuppoſing the plaintiff was bound, to take. notice 
that this was in truth the bill of Calvert, and not of the defen- 
dant. Stephens, which it purports, to be, ſtill the rule would 
apply againſt the latter, for it appears that Ca/vert himſelf had 
no effects in the hands of the drawees, Again too, this evidence 
could have no operation; for admitting that the: defendant. was 
entitled to notice of the bill's being diſhonoured, it is in the 
power of any party to wave an advantage which the law gives 
him; and that has effectually been done here by the ſubſequent 
promiſe to pay the bill made by the defendant to the plaintiff's 
agent; which amounts to a full admiſſion in law of that debt, 
which he was before bound in conſcience to diſcharge. dc 
Bower and Walton, in ſupport of the rule, reſted their arg u- 
W al together upon thoſe facts, the admiſſion of Which * 
had taken for granted at the trial was fully underſtood. Rea- 
ſoning from theſe, they contended that the principle upon 
which the caſe of Bickerdile and Ballman, and the other caſes 
were determined againſt, the drawers, of thaſe bills, to whom 
notice of non · acceptance had been held not neceſſary to be given, 
was deciſive that it ought to have been given in this caſe 3 for 
beſides the preſumption of ftaad againſt a man who draws a bill 
upon another, knowing that that other has no effects in his 
hands to anſwer it, one of the principal grounds alſigned by the 
Court for their opinion in thoſe caſes was, that no injury could 
ariſe to the drawer for want of notice, where the drawees had no 
property of his in their hands, which be might withdraw, on 
their refuſal. to accept his bill. That reaſon therefore does by 
no. means apply. to a caſe. like the preſent where. the drawer 
ated. bond fide, and has aGually- ſuſlained an injury from want 
of due notice, Beſides thoſe. caſes were exceptions 10 the 
geperal rule. Nothing can be clearer than that primd- ſaci- 
the. bolder.) af a, bill of exchange. whereof. s CCeptance, is re- 


Fuled, is bound; 19 give. notice. thereof ,to-the, drawers. if theo 
be takes upon himſelf to withhold. it from any callatersl eir- 


Fumaſtances, he ads at bis. Peril. If x appear that the drawer 
could receive no injury . from the want of it, he is in 7 


by the event ; bur Kill there is laches i in him, which that fact 
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„inden alone 
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Mobi can \jultity: The very fort in which'this bill Was dtawan 

was ſufficient notice to the holder that it was to be paid out of 
Calvert effects; for it is ſaid to be for his uſe, So that there was 

more reaſon than ordinary to imagine that want of notice might 

be prejudicial to the defendant.” Confidering the queſtion even 

in a general point of view it would be highly detrimentaf to com- 
merce, if it were to be laid down as a'general rule, without excep- 

tion, that the objection ariſing from want of notice in theſe caſes 

might be done away by ſhewing that the drawee had ho effects of 
the drawer in his hands at the time. Nothing is more common 
than for merchants abroad, who are about to ſhip goods to their 
conſignees or factors in England, to draw bills of exchange on 
them before the goods come into their hands; in which caſes 
the moſt material injury might ariſe to thoſe traders from want 
of notice that the bills had not been accepted, fince they might 
be deprived by that mean of the opportunity of ſtopping theit 
goods in tranfitu. Now here the defendant his actually ſuſ- 

tained a damage by the laches of the plaintiff, as he was induced 
to part with effects belonging to Calvert in his hands, on the 
ſuppoſition that his demand upon him was ſatisfied by means of 
this bill. If under theſe circumſtances the plaintiff were not 
juſtified in neglectipg to give notice, then he ought to have been 
non-ſuited for want of a proteſt for non· acceptance. Gooftrey v. 
Mead, Bul. N. P. 271. 2 Ld. Raym. 993. Borough v. Perkins, 

1 Cat. 131. As to the converiftion which paſſed at Chefer, 
it by no means amounts to a promiſe that he, the defendanr, 

would would pay the bill; it rather applies to Calvert pay- 
ing it: but if it were only doubtful, the Court under the 
eircamftances of neglect on the part of the plaintiff, or even of 
ignorance on the part of the defendant, would not permit the 
latter to be bound by it. In the caſe of Bi/ard v. Hirft (a), 
where an indorſer of a bill of exchange 54 been once diſ- 
charged by the laches of the indorſee in not giving due notice 
of non acceptance, the Codrt held that the indorſer did not 
wave the advantage which the law and common Juſtice had 
entitled him 10 by bis making 4 ſubſequent promiſe to pay the 
bill, deing ante at tk time that he od no longer dean to 
piy e et... 

Doerd Kron, Ch. 5. Ia eser it 1 true that in ha 
caſe of PEN of exchange a proteſt for noh-cceptance d is 
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1588. begehen; and it s/alfo tie” that |! generatty {pakigg,” cot 

ef nofi-paymenit ſhould be'given tothe dra wer is order that 15 
beer may withdraw his effeQs out of the bands of the drawee: bor it 
. has been Tong eſtabliſhed that the want "of effects. 1 in the hands 
EE of the perſon on whom the bill is drawn di iſcharges the holder 

of the bill from the common formaliiles; becauſe the drawer 
muſt koow-that he had no right to draw eu the drawee. 'To 
$0 be ſure it would not be a ſufficient excuſe for the drawee to lay 
that he had no effects belonging to the drawer in his hands 
but in this caſe it was proved that in point of fact he bad none. 
Then this does not differ from the ordinary caſe, | But i it is now 
urged at the bar, that the defendant offered evidence to prove 
that he acually ſuſtained an injury in conſequence of not ro- * g 
ceiving notice of the non-payment of the bill: but as fac as my 
memory goes, no evidence was refuſed, which Was offered at the 
trial: and it would be extremely dangerous to grant a new trial 
on a ſuggeſtion that .the party will make out A better caſe. on 
a ſecond trial. But even admitting for a moment the additional 
facts which have been brought forward, no anſwer gn be givea 
to that part of the cafe relative to the ſubſequent promiſe. , For 
when he was, informed at Cheſter. by the plaintiff's agent __ 
the bill had, not been paid, he-faid,; *.it-muſt; be paid: 
this appears to me to be an aeeeweb:adkahede bed va 
to reſort to him on the bill. | 
» _ A$SHHURST,. J.-0z the facts. Appearing on, 0 degert. 1 am 
clearly of opinion that the, verdict is right. It does not 49 
pear from thence that any evidence Was offered i to prove: 
trenſadion between the defendant apd Calvert. But even a 
mitting that ſuch proof had been given, yet Ide net think it 
clear that that tranſaction would haye, taken this caſe ont of the 
common rule. For, the law being now eftabliſhed «thay notide 
of non- acceptance of a bill of exchange to che dta wer is not no- 
cCeſſary, Where the, dra wee has ng effect belonging tothe drwer 
in bis hands, every petſon muſt be ſuppoſed to knows the lad 
And whes the plaintiff found that the draw of this bilh h, 
naons of the defendant's effects in theithands., he hh the he 
was not bound by la te. give notieepf/the.non-acerplancs. "ks 
was not bound to take cognizance of any private tramſactiun er 
wegn the dtawer and; afthitd peru which — 
- the face of the bill. At all events;the ather groundoaffords.a 4 
fatisfaQory anſwer to this e ee The defendant's ſubſe- 1 
a * my | quent | 
2 | 


* 
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quent acknowledgment, . that the hill muſt; be;paid,”, amounts 
in.point of law to a promiſe that it ſhall. be paid and, does 
away the neceſlity, of conſidering. the queſtion relative to the 
want of notice. Therefore neither on the one ground or the 
other does there ſcem to be any reaſon for granting a new trial. 
- Gros, J. () It appears on the facts of this. caſe, as re- 
ported, that the drawees had no effects belonging to the defen- 
dant in their hands either at the time when the bill was drawn, 
or when it became payable, Then this caſe falls within that of 


1768. 


Rocks 
aint 
* = ns +. 


Bicker dike and Bollmas, which was well confidered. ' But it 


has been endeavoured to take this caſe out of the rule there. laid 
down, by ſaying that the defendant could have proved that he 
really ſuſtained an idijuty in conſequence of not teceiving notice 
of the non- acceptance of the bill: but it does not appear upon 
_ the acpart. that any dach evidence was, or was offered to be 
8 giveng therefote the facts fail him. The other ground is alſo 
decilive againſt granting a new trial: for the defendant' s ſubſe- 
quent acknowledgment,  ** that the bill muſt be paid, is an 
admiſſion by the drawer that he had no effects in the hands of 


chat the bill had not been paid. 


Role dgbarged 
(a) Abſ. Blr, j. 


sun. againſt Paints a. 


* HE writ in this caſe was iſſuod the 29th of Snakes 
Haſt, returnable the firſt return of Hilary term; notice of 
declaration in chief was delivered va the th of May, (the laſt 
da of aer term) as of Eaſter term; but common bail was not 
Giled till the: zd of June, when the plaiotiff filed it according 
tothe ſtatute, and then @ rule to plead was allo given; and on 
ches th of June intetlocutoty judgment was ſigned. Notice af 
executing à writ of enquiry was dated on the 21ſt of Juna, 
wut was not tedeived by the defendant's. agent until the 25th af 
Jane, on, which day the defendant's attorney gave notice that 
e ud move to ſet aſide the eee eee far irre- 

Selby. Avordingly 
3 ae by (9) t-that ech, e an 


the idtawecs, and that he ſuſtained uo damage for want of notice 


— 
Nov, 13th. 


The plaintiff 
cannot file 
common bail 


according to 
the ſtatute 


after the ſuc- 
<eedin; ps 
after t 


is ee. 


Plaintiff may 


deliver a de- 
claration 
againſt the 
defendant 


conditionally - 


betore the 
time for his 

. appearing is 
paſt, and file 


common bail 
for him: but 


xx-9babÞ t ingen ee 194 he myſt ae ent- can declare. 
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F eg Fro Fit, that Cotton bai wüs not Hled either in 

W 5 wh the ' writ was returnable nor in ce term follows: 

sb] 85 2) Se ndly;” that coinmor bail was not filed when the 

p —_ e was 2 in chief; and therefore the declaration 
- muſt be cohſidered a8 & vullity (ee n 07:28% Roni def 

Land now ſhewed cauſe. By the practice of this court, the 

pfai oti ff has a right to file common bail at aby time befort judg- 

ment ſigned, as of the proper term. And even if there were any 

ircegularity with teſpect to the notice of deelaration ot to the 

time, of delivering it, any application on that ground ſhould 

DOE, been made before the Dr N een was ſigned. 

But ee * 1 ente tiunelg 

Per Curiam : (After referring to the Master,) The firſt is an 

inchrable' objection; and the defendant applied to ſet -afide:-the 

proceedings as ſoon as he had any opportunity. And as to dhe 

ſecond objection; the plaintiff may deliver a declaration condi 

tionally before the time for the defendant's appearance is ex- 


pited; but if he wait till after that time; he muſt b UB 


Fendant i into Court before he' can declare at all. 
ING n Sd de, ate ga abfolats. 
4a) 17. Temp. 14. Hardws. 1 „ 00 Pia! Coo Baus, vel. 590 0 
| bs 67 9117 +0 550! of 
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1 L IECTIMENT for leaſchold premiſes, tried : at the aft Maid- 
e None aſſizes, when a verdict was found for the plaintiff, 
lawful heirs, ſubject to the opinion of the Court on a cafe ; ſtating,  » 
— 2 pi That Thomas Biley, being poſſeſſed of the premiſes in ebe 


[ for a term of years, by will dated zoth Auguſt 1763, gave 
the limitation them to his grandſon Thomas Biley Peake, ſon of Danie? and 
70 B. is good. « Sarah Peake, and the heirs lawfut of him for ever; but in 
q A at wo { Caſe. he ſhould happen to die and leave no lawful heir, then 
a ig and in that caſe he gave them, aftet the death of the] ſaid 
of 6s Mw? | eee Biley Prale, to the next eldeſt” ſon or heir of thi ſaid 
33 * Daniel Peake and Sarah his wife and ſo on to'theinext bideſt 
en ſon ot heir, if the laſt ſhoüld die without heirs,” Themes 
. 1 Pate, the debiſee, took poſſeſfion of the lesſehold eſtate in 
DOD queſtion under the will, and continued in poſſeſſion, till May 
13784, when he di ied Without — and the defendant claims 
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under him. The leſſor of the plaintif, claims the eſtate under 
the will of the teſtator, Thomas Biley, being the next. eldeſt ſon 
of Danirl and Sarab Peate. living, a8 che time of the death | of 
the ſaid Thomas Biley Peake. . Tido or bee l a 1 
Robinſon was to * argued "or dhe Mam, and | Penner for 
the defendant. But ut 8 a 
Lord Kanyon, Cb. 1. did "Os on conference. with the 
reſt of the Court, they were clearly of opinion, on the autho- 


which had been uniformly followed by a ſeries of caſes down 
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rity of Forth and Chapman (a), before Lord Chancellor Parker, 


tothe pteſent time, that the limitation over, under which the ; 


plaintiff claims, is good. This is a chattel intereſt limited“ to 
% J. B. Peake, and the heics lawful of him for ever; but i in 
* caſe he ſhould happen to die and leave no lawful heir, then 
* over, Ge. Now it is apparent on the will that the teſtator 
by “ lawfol-beirs””: meant heirs of the body; and ** leaving 
%o lawful-heir,” muſt» be confined, to ! leaving no iſſue 
est the time of his death. This is.conformable to all the 
rules of limitations; for a e over may take effect 
if the contingencies on which it depends muſt happen 
within a life or lives in being, and twenty- one years afterwards. 
Ia ſome of the caſes it has been doubted, whether the particular 
words uſed confined it to dying without iſſue at the time of the 
death of the perſon to whom the bequeſt. is made; but where 
they are ſo confined, as we think they are in. the preſent cafe, 
it never was doubted but that the m over was good. 

en Curiam. 
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1 $/,was an e on two ſeveral demiſes by « the 1 iel. 
ſor of the plaintiff, the firſt laid on the iſt Ockober 17815 ; 


11 


And the ſecond on the 4th April 1788, to ſecover ſeveral, pre- 


No 


miſes at Eri in the county of Huntingdon. At the trial at the 
r te 7 e ne e Bare. a W was 
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forts for the plathtiff, ſubje& to the r e e Csurt on 
e oe PUT oo noe 37o let lea: 
2 Clapton Milborne, being ſeiſed in few of. the reti dn einst 
tion, by will duly executed dated 18th May 4723; deriſad th - 
His wife Rebecra all-his lands and tenements whatſoever in the 
counties of Huntingdon and Cambridge for life; remainder to the 
uſe of his eldeſt fon Cyayton Millurne in tail male, remainder 
to his youngeſt ſon Chritopher Mti/borne in tail male, with te- 
mainder in fee to Rebecca his wife: and deviſed all his other 
real eftate whatſoever to his wife, and her heirs, to the uſe of 
his eldeſt ſon Clayton Milborne in tail male, with remainder to 
his ſecond fon Chritopher Milborne in tail male, remainder to 
his own heirs. The teſtator alſo gave to his wife 1500 J. in 
truft to pay the ſame to his youngeſt ſon at his age of 21 with 
intereſt, - and in the mean time for his maintenance. And gave 
to his ſaid wife another ſum of 500 J. in truſt, to apply the ſame 
for the benefit of his ſaid children or either of them as ſhe (ſhould 
think fit; and appointed his wife guardian of his children, and 
his ſole executrix. On the gift of Aug 1726 the teſtator 
Milborne made a codicil to his will, alſo duly executed to pals 
real eſtates, in the following. words; Having about fouror five 
years fince made my will, which by my codicil I de cegfrm in 
«« every part, and having made my dear wife exceutrix and re- 
% ſiduary legatee, and fince the making that will having a 
« daughter born, I leave it in ny executrix's: power to giue my 
% daughter what proportion ſhe ſhall t biuł fit, leaving my dear 
* wife Rebecca Milborne executrix to this codicil, as ell ag to 
te my ſaid will before mentioned.” The leſſor of the plaintiff 
was the daughter of the teſtator, born between the time of mak- 
ing the will and codicil. The teſtator died in September 1726, 
leaving Clayton Milborne his eldeſt ſon, and heir at law, and 
the defendant Chriftopher Milhborne, and Mary Rebecra Mslornt, 
ſpinſter, the leſſor of the plaintiff, his only younger children. 
And after his death Rebecca Milborne, his widow, ' duly ptoved 
rhe will and*codicil. At the death of the teſtator his 4perfonal 
eſtate was not ſufficient to pay his debts and legacies, The teſ- 
tator's eldeſt ſon, Clayton Milbornt, died on the 3d June, 1743. 
inteſtate, and without iſſue. - Chriftapher Milborne the deſen- 
dant attained his age of 21 years in July 1 36, and received 
from his mother for the principal and intereſt due on his OY 
2251 J. 165. 9d. by different payments at different times. The 
caſe then ſtated that in 1749 the premifes in queſtion, Toyotiret 
with 
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with others, were mortgaged by the defendant and his 
mother for - 500 years, ſubject to the life eſtate of the widow, 


for ſecuring a ſum of money, which has ſince been paid, and 
the deed delivered up to the defendant without any aſſignment 


of the term. By indentures dated 3 iſt July 1750, to which the 


widow, the defendant, and the leſſor of the plaintiff, were parties, 
in conſideration of natural love, and in order o make @ proviſion 
For the lefſor of the plaintiff purſuant to the intention of her fa- 
ther, it was covenanted that a fine ſhould be levied for the pur- 
poſe of conveying to truſtees certain premiſes in the county of 
Cambridge, deviſed by the will of Clayton Milborne, for 500 
years, upon truſt, to raiſe and pay 1000 J. to the leſſor of the 
-plaintiff, on her marriage or at'the death of her mother; which 
fine was accordingly levied. By leaſe and releaſe of the 3d and 
4th October 1769, between the widow and the leſſor of the 
plaintiff, reciting the will and codicil, and the deed of I750, 
and alſo reciting that the lefſor of the plaintiff was till un- 
married and wholly unprovided for, and that the widow was 
deſirous of making a preſent proviſion for her out of her eſtate for 
life; and alſo reciting that the contingent intereſt to which ſhe 
-was entitled on her marriage, or her mother's death, was not ade- 
quate to her father's intention, or in proportion to her brother's for- 
tune, the widow, in further performance of the power fo given to 
her by the codicil, conveyed to the leſſor of the plaintiff certain 
premiſes comprized in the deed and fine of 17 50, for the mother's 
life, and certain other premiſes in Huntingdonſhire, not com- 
prized in that deed and fine to her in fee. By a decree in Chan- 
cery, made 27th June 1983, in a cauſe in which the leſſor of 
the- plaintiff was the plaintiff and the defendant and another 
executors of the truſtee in the deed of 1750 were defendants, 
it was ordered that the ſum of 1000 J. and intereſt, ſecured to 
the leſſor of the plaintiff by the deed of 1750, ſhould be raiſed 
and paid. The premiſes in Huntingdonſhire, mentioned in the 
deed of 1769, are not comprized in the deed of 1750, and are 
of the annual value of 20/, and for which this ejectment is 

brought. The eſtates in the counties of Cambridge and Hunting- 

' don, deviſed by the will of Clayton Milborne, are of the clear 
_ annual value of 30 J. For four or five years preceding the death 
of the widow, the receiver of the whole eſtate in Huntingdon- 
Hire paid the lefſor of the plaintiff the net rent of the premiſes 
in wal by him received, by order of the widow, and took 
3 | 84 | xrxeceipts 
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1788. receipts in the widow's name. The widow continued in the 
* poſſeſſion of the eſtates from the time of her huſbaud's death 
until her deceaſe, which happened on the 12th January 17813 
Mrinonx E. and on her death the defendant entered on the eſtate i in queſtion. 
e Wilſon for the plaintiff. The queſtion ariſes on the extent of 
the power created by the codicil, Firſt, The teſtator by his 
codicil gave his widow a power to make a proviſion for his 
daughter out of his real eſtate. It appears that the codicil was 
inaccurately drawn by the teſtator himſelf, without any legal 
aſſiſtance ; and as it is to make a proviſion for a daughter then 
unprovided for, it is entitled to a favourable conſtruction. 
No technical words are neceſſary in ſuch an inſtrument ; and it 
muſt be conſtrued according to the intention of the teſtator. 
The word“ power” ſhews that the proviſion was not to be made 
out of the eſtate deviſed to the wife, or the perſonal property 
given to her as executrix; for“ power” means control over 
ſome. other eſtate than her own. This power perhaps extends 
to both real and perſonal eſtate: However it is ſufficient for the 
plaintiff's purpoſe, if it be not confined to the perſonal eſtate. 
The codicil begins by confirming the will in every reſpect; it 
could not therefore have been the teſtator's intention that the 
younger ſon's fortune ſhould contribute to the proviſion of the 
daughter, but it was his intention that i it ſhould be made out of the 
eldeſt ſon's eſtate. Neither could it have been intended to make 
this proviſion out of the perſonal eſtate, for that was inſufficient to 
pay his debts at the time of his death, between which time and 
the time of the codicil, which was ſoon afterwards, no material 
alteration i in his property could have taken place. There are in- 
deed other words which ſeem to confine this proviſion to the per- 
ſonalty, for it is left in the power of the executrix to make it, But 
here ** executrix” is uſed in the popular, not the legal, ſenſe; for 
| by the will, after deviſing his eſtates in two counties, he deviſed 
all his other real eſtate to his wife, and her heirs, to the uſe of his 
eldeſt ſon, &c, and alſo made her ſole executrix ; ſo that ſhe had ; 
the whole diſpoſition of his property; and all benefit to the ſons 
was to be derived through, her. In Hope dem. Brown v. Taylor 
(a), the word. “ legacy,” though confined in its legal | ſenſe to 
perſonaity, was held to extend, to real eſtates, in order to give 
effeci to the teſtator's intention, There is alſo another circum- 
ſtance which ſhes. the teſtator's intention to extend this power 


(a) 1 Burr. 268. 
RT to 
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to real eſtates; for the codicil is executed by three witneſſes. 
As then the widow had a power to charge the real eſtate, the 
deed of 1750 was either not an execution of the power, or at 
leaſt not ſuch a complete execution as to prevent the ſubſequent 
execution from taking effect. The deed of 1750 only recites 
that it was the intention of the teſtator to provide for his daugh- 
er: but it does not go on to ſtate that the proviſion then made 
was in execution of the power; much leſs that it was made in 
full and complete execution of it. In Hervey and Hervey (a), 
Lord Hardwicke held that a conveyance to truſtees was no execu- 
tion of a power to make a jointure for a wife ; it ſhould have been 
to the wife herſelf. The ſame reaſon applies here, where the 
conveyance was to truſtees. Again, if this deed had been in- 
tended as an execution of the power, there was no reaſon to make 
the ſon a party; but all the neceſſary parties to make the con- 
veyance were called in, which made the aſſiſtance of the power 
. unneceſſary, But at all events this was not in full execution of the 
power; and the deed of 1769, which charged other lands with 
a further portion, was only in further execution of the power, 
which was not reſtrained by the will. And in Zouch v. Woolſton 
and others (5), and Hervey and Hervey, it was held, that a power 
of appointment may be executed at ſeveral times, if nothing 
appear on the firſt deed to ſhew that it was intended as a full 
execution. 
Adair, contra, was (topped by the court. 
Lord Kenyon, Ch. J.—I agree, with the argument at the 
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bar, that à power may be executed at different times, if not 


fully executed at firſt, provided that the party, in the whole 
execution, does not tranſgreſs the limits of the power; as in 
Zouch and Woolſton. But the principal queſtion here is, whe- 
ther or not this power extends at all to the real eſtate. The 
real eſlate is divided into two branches, one part is deviſed to 
his wife for life, with remainder to his ſons in ſucceſſion, re- 
mainder to her in fee; the other to the wife in truſt for his 


eldeſt ſon in tail, with a remainder over to the youngeſt ſon in tail. 
It is to be remembered alſo, that the latter deviſe to the eldeſt. 


ſon is a deviſe of all other his real eſtate; and the perſonal eſtate, 
diſpoſed of by the will, is not given to the wife beneficially, 
but a part of it is given to her in truſt for the youngeſt ſon if he 
ſhould attain the age of 21 years ; and another part in truſt for 


() 1 4th, 563. (2) 2 Burr. 1136. 
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ſetrlement in | the! pariſh of the. maſter by reſiding there 40 days under the indenture. 


CASES IN MICHABLMAS. TERM. 


either of the children. Then the teſtator made a codieil, 1 
which he confirmed his will in every part, and after reciting "wie 


he had made his wife executrix, and that he had a daughter born 


after the making of his will, he added, I leave it in my execu- 

trix's power to give my daughter what proportion ſhe ſhall think 
fit.” Then what is it over which the executrix, qua executrix, 
has power? It cannot apply to realty. He orders the executrix 
to diſpoſe of that which came to her as executrix. Therefore 
it is extremely. clear, that the power was a power within the 
limits of her authority as executrix ; and that can only apply to 


perſonal eſtate. It has been ingeniouſly argued that the codicil 


was intended to extend to the real eſtates, becauſe it was atteſted 
by three witneſſes: but as the codicil was intended to confirm the 
will in every part, and as there might have been ſome alteration 
in his eſtates, or ſome other eſtate might have been purchaſed be- 
tween the times of making the will and the codicil, it might 


have been atteſted by three witneſſes for the purpoſe of taking 
in ſuch eſtates. As therefore the wife had no power, as execu- 


trix, over the real cſtate, the conſequence is that there muſt be 
judgment for the defendant. 


ASHHURST, J. and Guo, (a) J. concurring, 
Poſtea to the defendant... 


(a) E. Ts 5 


The King 12906 The Inhabitants of Sr. Nicol, 
NOTTINGHAM. 207 


HE. paper, Charles Howell, who was a poor boy ſettled: in 
the pariſh of St. Nicholas in the town of Nottingham, 


which is a county of itſelf, was by indenture dated 19th Decem- 


ber 1787, by the churchwardens and overſeers of the poor. of St. 
Nicholas, by the conſent of the mayor and one alderman, .. who 
were juſtices of the peace of the town and county of the town 


of Nottingham, reſiding in the town of Noſtingban, in or dear 
the ſaid pariſh of St. Nicholas, bound apprentice unto Fo/eph 


Bircb of the pariſh, of Basford. in the county of Nottingham, 
framework knitter, until 21 years of age. This indenture. is 


under the hands and ſeals of the church wardens and over ſeers 


of St. Niclolas, and allowed. by the ſaid juſtices of the N. of 


* | 
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the town and county 'of the town of Nattingbam, and ſighel 
by Joſeph Birch the maſter, but is not executed by the pauper; 


1788. 


my . 


under which indenture the pauper ſerved his maſter in Basjord The Kine 
five months, when he was legally diſcharged under the ſtatute LN 


of 20 Geo. 2. c. 29. by two juſtices of the county of Nottingham 
from his apprenticeſhip, on account of ill treatment by the 
maſter. The boy then became a charge to Bagford, and was 
removed to St. Nicholas, Nottingham, as the place of his legal 
ſettlement; and, on appeal to the ſeſſions, the court confirmed 
the order, being of opinion that the churchwardens and over- 
ſeers of the poor, with the conſent of the juſtices of one county, 
cannot under the act of the 43 of E/zz. put out a pariſh apprentice 
from one county into another county, unleſs the apprentice exe- 
cute the indenture: But ſubject nevertheleſs to the opinion of 
the court of King's Bench, whether the pauper, by the ſervice 
in Basferd under the ſaid indenture, and the circumſtances of 
this caſe, gained a ſettlement in Basford or not. 

Caldecott in ſupport of the order of Seffions. Firſt, under 
the expreſs words and ſpirit of the 43 Eliz. c. 2. /. 5. the magi- 
ſtrates of one county have no juriſdiction on this ſubject in another 
county. And, ſecondly, the juſtices have no power to make a 
compulſory binding to any perſon who has not property in the 
pariſh to which the apprentice belongs. Firſt, the fifth ſection 
of the 43 Elix. c. 2. directs that the churchwardens and overſcers, 
with the aſſent of two juſtices, may bind ſuch children as afore- 
faid, &c. Now the word * aforeſaid” is explained, by a refer- 
ence to the firſt ſection, to mean in rbe ſame county. The ninth 
ſection enacts that, if a pariſh ſhall extend into two counties, 
the juſtices of ont ſhall not interfere out of their liberties. And 
indeed throughout the whole ſyſtem of the poor laws, and as 
far as Juſtices derive à juriſdiction from the ſtatute laws, their 
authority is confined to the limits of the county for which they 
are appointed, Nay, in this particular inſtance, the legiſlature 
ſeem to have acted with more than ordinary caution, in directing 
the juſtices of the county reſiding in or near the ſame pariſb to act. 
The principal: object of the interference of the magiſtrates in 
theſe caſes is to guard the intereſts of the poor apprentices, 
which can beſt be effected by their reſiding near the ſpot; ſuper- 
intending the pariſh officers in binding out the apprentices, and 


knowing the ſituation and behaviour of the perſons'to hom they 


are to be bound. And, notwithſtanding what.is ſaid in the report 
| | 9-&---- of 
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ASH N MICHIEL MAS VT BRM! 
of R. v. St. Margaret, Lincoln, in Burr. S. C. 728, in a manu- 
ſcript note of that caſe, Alon, J. is made to doubt of the propri- 
ety of the deciſion; and he ſtated this very clauſe of the 43 Elis. 


in order to ſhew that juſtices are reſtrained from interfering out 


of their reſpective juriſdictions. The ſecond queſtion has been 
twice before the court, in R. v. Sr. Margaret, Lincoln (a), and 
R. v. Clowerly (5); in which latter caſe the court, and Alton, ]. 
in particular, obſerved how hard it would be on the owners of 
land in Yorkſhire, who reſided in London, to be: compelled to 
receive pariſh apprentices from the former place. And as far as 
the opinion of the court there goes, it ſhews that-ſuch a binding 
is not warranted by the ſtatute, And in R. v. St. Margaret, 
Lincoln, the only reaſon which induced Lord Mansfield and Mr. 
J. Afton to be ſatisfied that the binding to an inhabitant of another 
pariſh was proper, was, becauſe it was in the power of the per- 
ſon, to whom the apprentice was bound, to aſſign him immedi- 
ately to an inhabitant of another pariſh. So that they obſerved 
no inconvenience would, in reality, be avoided by confining it to 


inhabitants of the ſame pariſh, But in truth the hardſhip and 


inconvenience ate not thereby avoided ;. for the firſt maſter of the 


apprentice would not only be obliged to give a ſum of . money 


to the ſecond maſter to whom the apprentice is to be aſſigned, 
but is alſo liable to have him ſent back to him again. The 
legiſlature cannot be ſuppoſed to have intended to permit one 
pariſh to throw, its burthens on another, by ſending its poor all 


over the kingdom in this kind of ſervitude. This binding was 


made under the ſtatute which is compulſory on the apprentice, 
and therefore it cannot be conſtrued, by inference, to be a bind- 
ing by conſent: and as the apprentice did not in point of fact 
fign the, indenture, it cannot operate as a voluntary binding, fo 
as to give him a ſettlement under it. In R. v. St. Margaret, 
Lincoln, it was (tated, that the indenture was duly executed; and 
therefore the court muſt pteſume that the binding was with the 
conſent of the apprentice ; for a due execution means an execution 
by all the parties. 

Balguy contra. The firſt objection turns on : thin * ſecdion 
of the 43 Eliz. c. 4. which directs that the juſtices ſhall only 
act within their reſpective limits; the meaning of which is, 
that where the poor apprentice who is to be bound does not re- 
ade in the county where the juſtices act, they ſhall not interfere. 


0 Barr. S. C. 748. 115-4083) Bots 38. '1 Bury s Tuftice 66. 
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In ſuch + a caſe they can have no juriſdiction over the ſubject, 
becauſe they have none over the perſon: but in this caſe the 
juſtices had a juriſdiction over the perſon, and therefore they had 
alſo a juriſdiction over the ſubject. Secondly, it is objected 
that the juſtices cannot make a compulſory binding out of the 
pariſh; to ſupport which R. v. Clowerly was cited: but there 
the perſon to whom the apprentice was bound, and who reſided 
out of the pariſh, was the appellant; he complained that the 
Juſtices had no juriſdiction: whereas in this caſe the maſter aſ- 
ſented, and the objection is made by third perſons. But at any 
rate, the indenture is not abſolutely void, it was only voidable ; 
and if an apprentice live forty days under an indenture which is 
merely voidable, he thereby gains a ſettlement. And it may be 
queſtioned whether the juſtices have not a power of binding out 
of the pariſh; for the ſtatute enables them to bind the children 
to be apprentices ** where they ſhall ſee convenient :” the words 
themſelves are general, and no.cafe has yet narrowed them. In 
R. v. St. Margaret, Lincoln, the Court determined that they 
ought not to be confined to the ſame pariſh, Neither does po- 
licy or convenience require the rule to be narrowed ; for it is 
infinitely more convenient in many inſtances to bind children in 
a pariſh in the neighbourhood where there is a manufaRory, 
than in the ſame pariſh in which the apprentice lives, in which 
perhaps there is none. The obſervation made on R. v. St. Mar- 
garet, Lincoln, that the apprentice himſelf did ſign the inden- 
ture, cannot be well founded; for if he had ſigned, the queſtion 
could never have ariſen ; his fignature alone would have been 
ſufficient to bind him, And that caſe goes the full length of 
determining the preſent. | 
Lord Kenyon, Ch. J.—This caſe is of very great importance; 


becauſe many poor children are bound apprentices into manufac- 


turing counties from counties where no manufaQoriesareeſtabliſh- 
ed. It ſeems to me that the caſe of St. Margaret, Lincoln, has de- 
cided this; becauſe, on reading that caſe, no doubt can be enter- 


tained but that the indenture was there executed by the church- 


wardens and overſeers only, for no queſtion could have ariſeh as to 
the legality of the binding; if the apprentice himſelf had executed 
the indenture. If this were to be determined on the words of the 
Natute 43 Eliz. alone, they are extenſive enough to warrant ſuch 
a binding as the preſent; they are to bind apprentices ** where 


the juſtices ſhall ſee convenient; and whether in or out of the 


pariſh 
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CASES, IN MICHA&ELMAS TERM 


parifhas inot ſpecitie's they arc not to be limited by 8 
rule than the propriety of the meaſure itſelf. But the great dif- 
ficulty aroſe in my mind on another ſtatute, namely, the g Borg. 
W. z. c. 30. 5. That ſtatute, after reoiting that doubts had 
ariſen; Whether perſons to whom poor apprentices were tobe 
bound were compellable to receive them, declares that they ſhall 
be compellable to reeeive them under certain penalties. Now if 


[ 


this act of parliament be commenſurate with that of the 43 of 


Elizabeth, and the one cannot be extended beyond the other; it is 
a powerful reſtriction of the former ſtatute; for perſons reſiding 
in one pariſh cannot be puniſhed for not receiving apprentices 
bound from any other pariſh, But I have ſolved that difficulty 
in this way; if the maſter do not reject the binding, but aſſent 
to it, then there is the concurrence of all the parties neceſſary 
to give validity to the indenture: and if no objection be made 
to the binding before the apprentice has reſided forty days under 
it, he thereby gains a ſettlement. However it is the wiſeſt way 
to abide by former deciſions, and that of R. v. St. Margaret, Lin- 
coln, has determined this point: and that decifion ſhould be the 
more readily adopted, becauſe a contrary rule would be attended 
with infinite inconvenience to the public. The legiſlature ſeeing 
that there were many poor-perſons who had not the benefit of a 
parental education, and judging very wiſely and humanely that 
ſome body ſhould take care of them, directed (by the 43 Elia.) 
that they ſhould be under the management of the churchwardens 
and overſeers of the poor, who were ſuppoſed to have the beſt 
opportunity of knowing the ſituation of the poor children, and 
required the interference of the juſtices of the peace as a check on 
the conduct of the churchwardens and overſeers. So that it 


| ſeems the legiſlature did all that human wiſdom could do, by 


directing the magiſtrates, with the churchwardens and overſeers, 
to do that for the poor children which their parents could not 
do for them. 4 

ASHHURST, J However doabithy it may be, whoa; under 
the 43 E/iz. the churchwardens and overſeers, by the conſent of 
the juſtices, have not a compulſory power of binding out of the 
pariſh, under the proviſion of the act, which ſays, they ſhall bind 
here they ſhall ſce convenient; at all events there can be no 
doubt but that they have the power of making ſuch a binding 
with the conſent of all the parties. Now here the maſter con- 


ſeated by 1 the pauper, and the . of the pauper may 
2 | likewiſe 
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likewiſe be inferred from the whole of this caſe. It is not ſtated 
negatively that he diſſented; he did not obje& to the binding, 
but lived under the indenture five months; that implies his con- 
ſent ; and it was only on the ſubſequent ill treatment of his 
maſter that he applied for a diſcharge : now that very applica- 
tion is an acknowledgment on his part that the indenture was 
binding. The pauper then having ſerved more than forty days 
under the indenture ought to have the benefit of the ſervice. If 
any objection could be ſupported againſt this binding on account 
of the pauper's being bound ont of the county, ir would be 
productive of great inconvenience; for many children, living 
in pariſhes where there is no manufacture, would thereby be de- 


prived of an opportunity of being inſtrufted in beneficial trades, 


and be confined to the ftations of day labourers. The caſe of 
St. Margaret, Lincoln, governs this, 

- GRosE, J. (a) -I confider that all the parties in this caſe con- 
ſented to the binding. If the apprentice had diſſented from it, 
he might have appealed, fo might the pariſh into which the pau- 
per was bound; and by not having appealed they muſt be taken 
to have conſented. Then this caſe falls within the determina- 


tion'of St. Margaret, Lincoln. And it would be productive of 


great confuſion and inconvenience, if that deciſion ſhould be 

departed'from in a caſe like the preſent, and in which ſo many 

perſons are concerned, I therefore conſider myſelf as bound by 

that determination. | 
. Rule abſolute, and both orders quached. 
(a) Abſ. Buller, J. 


The Kine againf TJoun WOOD RO w. 


RU LE had been obtained to ſhew cauſe why an in- 

formation ſhould not be filed againſt. the defendant for 

not accepting the office of ſheriff of Norwich; and another rule 

for a mandamus to the corporation to proceed to the election of 
a ſheriff, the charter day of election being paſſed. 

By the 9 Geo. 1. c. 9. /. 3. any perſon elected ſheriff of Norwich, 

worth 3000 J. may be excuſed ferving the office, on paying a 
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The payment 
of the fine 
fixed by g 
Geo. 1. c. 9 


J. 3. to be 
diſc 


harged 
from ſerving 
the office of 
ſheriff of Nor- 
abich, does 
not exempt 
the perſon 


paying it for more than a year, unleſs the corporation agree that he ſhall be diſcharged for a longer time, 
The Court granted an information againſt the perſon refuſing to take on him -the offiee of ſherif, be- 
cauſe the vacancy of the office occaſioned. a ſtop of public juſtice, and the year would be nearly expired be- 


fore an ingiftment could be brought to trial. 
9 B fine 


| 
| 
l 
i 
q 


1788. fine of 80 J. within fourteen days; but the fourth ſection pro- 
— Lvuoides that ** no perſon ſhall be diſcharged from bearing the 
The KIS «© ſaid office for any longer time than one year, without the con- 
8 &« ſent of the mayor, ſheriffs and commonalty of the city.“ 

The defendant who was worth 3000 J. had been regularly elect- 
ed to the office, and had tendered his fine on condition thai be 
ſhould be diſcharged from ſerving the office in future; but this 
fine was not accepted. It appeared that in ſeveral inſtances the 
corporation had actually granted a diſcharge to different perſons, 
who had been choſen ſheriffs, from ſerving every corporate 
office on paying the uſual fine. The two perſons choſen ſheriffs 
in Norwich make in law but one ſherift; ſo that in conſe- 
quence of the defendant's refuſing to take upon himſelf the 
office, no ſeſſions had been holden there, and indeed it occaſion- 
ed a total ſtop to public juſtice. 

On cauſe ſhewn The Court had no doubt, but that, on the 
true conſtruction of this act of parliament, the defendant was 
not entitled to be diſcharged from ſerving the office of ſheriff 
for any longer time than a year on paying the fine impoſed, un- 
leſs the corporation expreſsly agreed to a farther diſcharge. But 
they ſaid that, had it not been for the preſſing neceſſity of hav- 
ing this matter inveſtigated in a ſpeedier manner than could 
have been done by preferring an indictment, which probably 
would not be determined till juſt before the expiration of the 
year, . they ſhould not have been enclined to grant the informa- 

tion; for which reaſon alone they deſired it might be underſtood 


that this 


| Rule was made abſolute. 
The proſecutor's counſel then offered not to proſecute the 
information, if the defendant would conſent to accept the 
office; to which the defendant, who was in Court, immediately 
acceded: and a mandamus was then granted to ſwear him in. 
The ſecond rule had been moved for on the ground that the 
ſtatute 11 Geo. 1. c. 4. extended to the election of a ſherif, or 
any. other annual officer of a corporation as well as to the mayor 
| | or other head officer, and the caſe of the corporation of Scar- 
[ borough (a) was cited in ſupport.of it: but this queſtion be- 
4 came unneceſlary to be conſidered, as the mandamus now granted 
was only to ſivear the ſheriff into his office, and not to proceed to a 
new election ; and the writ was granted without the aid of the 


ſtatute. a . | | * | * 
ws e) 2 bins, 1100. 


1 Beareroft 


> 
” 
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Bearcroft, Partridge, Wilſon, and Hervey, for the proſecutor. 


E 438 for the defendant. 


The King again L Y N N. 


HE defendant having been convicted on an indictment 
charging him with entering a certain burying ground, 
and taking a coffin out of the earth, from which he took a 


dead body, and carried it away for the purpoſe of diſſect- 
ing it, 


Bond, Serjt. now moved in arreſt of judgment, on the ground 


that the offence was not cognizable in any court of criminal 
juriſdiction : if it be any crime, it is of ecclefiaſtical cognizance. 
The crime imputed to the defendant is not made penal by any 
Ratute: the only act of parliament, which has any relation to 


this ſubject, is that of 1 Fac. 1. c. 12. (a) which makes it fe- 
lony to ſteal dead bodies for the purpoſes of witchcraft; but 


that clearly cannot affect the preſent queſtion. And the filence 
of Hale, Hawtins, and Stamford, upon this ſubject is a very 
ſtrong argument to ſhew that there is not any ſuch offence cog- 
nizable in criminal courts. In 3 It. 203. Lord Coke ſays © It 
« is to be oblerved that in every ſepulchre, that hath a monu- 
„% ment, two things are to be conſidered, viz. the monument, 
de and the ſepulture or burial of the dead; the burial of the 
cada ver is nullius in bonts, and belongs to eccleſiaſtical cog- 


„ nizance; but as to the monument, action is given at the 


„common law for defacing thereof.” So that it was allo the 
opinion of Lord Cote that the preſent charge is not the ſubject 
of an indictment in a criminal court. There is an inſtance in 
3 Inſt. 45. of a perſon being taken with a head and face of a 
dead man, with ' a bock of ſorcery, and was brought into the 
King's Bench, but no indictment was preferred againſt him ; 
and the only crime imputed to him was that of being a ſorcerer. 


And all the writers on this ſubje&t have conſidered the injury 
which is done to the executors of the deceaſed by taking the 
ſhroud, and the treſpaſs in digging the ſoil ; taking it for 
granted that the at of carrying N a dead body was not 


criminal. 
Garrow, , who was to ſupport this motion, mentioned wit 


perbaps the circumſtance, ſtated 1 in this indictment, of the ge | 


(a) This ſatute | is Wy by 9 Geo, 2. C. 5. 
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Taking up 
dead bodies, 
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indictable ot- 
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a taking the body for- the, purpoſs of diſſectian, might 


differ this from the common caſe of taking up dead bodies for 


any indecent exhibitions. And, on the Court aſking whe. 
ther this queſtion had not been conſidered in the caſe of one 


Young a few years ago, he obſerved:that' this caſe was very diſ- 


dt tinguiſhable from that; for there the maſter of Shoreditch work- 
' ”* houſe, 2 ſurgeon, and another perſon, were indicted for a con- 


11) » 11 ſpiraty to prevent e Pre who! died. in Fthe 178 
bouſe. But 8 12 
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Plaintiff is 


not bound by 


the practice 
of this Court, 
to give notice 
of trial tilt 


the term after 


that in Which 
iſſue is join» 


= 


given notice of trial f in this term. Ang. 


"The Court faid that common decency required that the prac- 
. tice ſhould be put a ſtop to. That the offence was cognizable 


—_ 40 in a criminal Court, as being highly indecent; and contra bones 


mores ; at the bare idea alone of which nature revolted. That 


the purpoſe of taking up the body for diſſection did not make it 


leſs an indictable offence. * And that as it had been the regular 


practice at the O/ Bailey im modern times to try charges of 
tis nature, many of Which had induced puniſhment, the cir- 
cumſtance of no writ of error having been brought to reverſe 
5 any of theſe judgments was a ſtrong proof of the univerſal opi- 
| ton nion of the profeſſion upon this ſubject. They therefore re- 
he fuſed even to grant a rule to ſhew cauſe, leſt that alone ſhould 


convey to the public an idea that they entertained' a doubt re- 
ſpeQing the crime alleged. But inaſmuch as this defendant 


might have committed the crime merely from ignorance, no per- 


ſon having been before puniſhed in this Court for this offence, 
they only fined him five marks. 7 25 


Hf againf Buctana . 


HE . iffue in this cauſe, @kich was a country cafe, was 
joined early enough in laſt Trinity term to have given no- 
tice of trial for the Summer Aſſizes; and becauſe' no ſuch no- 
tice had been given, a rule was obtained to ſhew cauſe why 
there ſhould not be the Iike judgment as in caſe of a nonſuit; 


the practice in the Common Pleas being conformable to this 


rule. It was now anſwered that, whateyer might be the prac- 


tice of any other Court, the plaintiff in this Court was not 
bound to give notice of trial, till the term ſucceeding that in 


which ifſue was joined; and that in this caſe the plaintif bad 
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{It 10 


Lune 10 ſupport o of the rule. "Baldwin aguinſ 3 it. nor 
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Manday, 


RULE having bow obtained to ſhew cauſe * a certio 4 If a fiatute, 


rari ſhould not ifſue, directed to the juſtices of the peace 
of the county of Glouceſter, to remove all orders and adjudica- 


tions concerning a certain judgment and conviction of Mark. 3 


appeal to the 


Terrett, by the Reverend George Hayward, clerk, one of his 
Majeſty's juſtices, G c. for buying fifteen pounds of Spaniſb 


ends of yarn freſh ſeribled, contrary to the ſtatute, Tc. Cauſe 
was ſhewn on a former day by Bower, Clyford, Bragg, and 


Dauncey and n and Ruſſell argued in ſupport of the 
rule. 

The adjudication of the laſt Eofter Seſſions for Glouceſter, after 
reciting, that a conviction of the defendant on the 3 iſt March 


1788, before Mr. Hayward, on the evidence of Thomas Bur- 


rough, for buying 15 pounds of Spaniſb ends on the 25th of 
| March, was returned to the Seſſions; and alſo reciting that on 
the 7th February 1788 the defendant was committed by Mr. 
Hayward to the houſe of correction till the general quarter ſeſ- 
ſions at Eaſter, for buying of one Evans ſeven pounds of Spa- 
xiſh ends; proceeded thus: And which conviction on exa- 
« mination of the circumſtances of the caſe hath been by this 
« Court ordered to be quaſhed ; and they order that the con- 


10 viction for buying the 15 yards of Burrougb be confirmed, 
« and that the defendant be and. he is hereby adjudged an in- 


« corrigible rogue, and that he be kept and detained to hard 
labour in the houſe of correction of this county for the ſpace 
« of two years, to be computed from this preſent Seſſions. An 
By the 12 An. ft. 2. c. 23. f. 6. incorrigible rogues are to be 
committed by one juſtice till the next ſeſſions, when they are 
to be whipped three times, and kept to hard labor for ſuch 
further time as the Seſſions ſhall think fit. The ſtatute 1 3 Geo. 
1. c. 23, for the better regulation of the woollen manufacture, 
which created ſeveral penalties for certain offences therein ſpeci- 
fied to be recovered before two juſtices, gave an appeal (by the 
ä em n to the Seflions z but enacted that neither the order 
90 
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creating an 

offence, give 
cognizance of 
it to one juſ- 


ſeſſions, and 
take away 
the certiorari 
as to all the 
proceedings, 
and after- 


. wards further 
powers for 


the puniſh- 
ment of the 


| offender are 


iven to the 


ons by 
another ſta. 


tute, which 


does not take 


away the cer- 


- tiorari; the 


clauſe for 
taking away 
the certiorari 
in the former 
act cannot be 
extended to 
the proceed- 
ings under 
the latter. 
Therefore 
where there 
have been 


proceedings 


under bot 


ſtatutes, thoſe 


under. the 
former act 
cannot be re- 
moved, but 
thoſe under 
the latter 


may. 
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of the Seffions, 1 not the proceedings of the Juſtices-but.of Safi, 


ſhould be removed by certioruri. The 8th ſection of that ſtatute 


then directs thut any perſon, who ſhal}/ be convicted of buying 


ends of yarn, Ce. before one juſtice ſhall be deemed an incor- 
rigible rogue, &c. in the ſame manner as is directed by the 


12 An. f. 2. c. 23. After the paſſing of this latter act the 12 An. 
was repealed by the 13 Geo. 2. c. 24; which was itſelf repeal- 
ed by the 17 Geo. 2. c. 5. This lat ature deekeres ech. 3) that 
afl end- gatherers offending againſt the 13 Gen. 1. c. 23. ſhall be 


deemed incorrigible rogues within the meaning of the act: and 


the och ſection enables the Jultice at the next Seſſions to order 
 Ineorrigible rogues to be kept in ptiſon for any time not ex- 


ceeding two yeats, nor leſs than fix months from the Seffions : | 


"IF and by this latter act the certiorart is not taken away. 


Ia ſupport of the rule it was infiſted that all the days 


ſobſequeht to the tonvidtion before the juſtice, were under the 


17 Geo. 2. which a& did not take away the certiorari; and the 
proviſion in the ſtatute of the 13 Geo. 1. Which ſays that pro- 
ceedings under that act ſhall not be temoved by certiorari, Can - 


| Dot be incorporated in the latter act. For it is an indifputable 


rule that nothing but expreſs words can take away a certiorart ; 

whereas if it were decided that the cert rari gras taken away by 
the ſtatute of the 17 Geb. 2. which exprefvly takes notice of the 
offences apainſt 'the 13 Geb. 1. and which is uttetly flent're- 
ſpecting the certiorari, it would be Hg wy a "certiorari by 


' Ieplication, 


On the other fide it was contended that the "ROY 17 Geo. 
2. c. 5. only encreaſed the puniſhment, and that the provifion 
of the 13 Geo. 1. reſpecting the certiorari was applicable to the 
17 Geb. 2. as Well as to the 12 An. H. 2. c. 23. That if the 
argument, urged by the counſel in ſupport of the rule, was | 
entitled to any weight, it would go the length of ſaying that no 


certiorari could be taken away but by the fame act of pünhent 


which inflicts the puniſhment: but the reverſe of wy was de- 
wanne in the caſe of the King v. Abbot (a). eh 

_ The Court took time to conſider this queſtion, | a 4 
Lord Kenyon,'Ch: J. now ſaid, they were of opinion that in 
* proceedings, us far as they were under the 17 Geo. 2. C. 5. the 
ein was e bur they wore np opinion 
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IN A L judgment was F ned againſt both the, defendants 


for 640 /. 105. in Trinity term 1787. Mai and was ar- 
reſted. and committed to priſon for want of bail, but. was not 
charge d in execution in the next term after judgment, accord- 
ing to the regular courſe of proceedings, Maſbroug b, in Mi- 
chaelmas term 1787, brought a writ of error in the Exchequer 
Chamber, (to which | MaiJond was no party) where the judg- 
ment_ was affirmed. in Hilary 1788, and 15 J. given as coſts. 
There was a joint execution againft both the defendants for 
$550. 105. under which both the defendants were charged i in 
execution. 

Baldwin, obtained : a : rule to ew cauſe why the defendant 
Mailand ſhould not be diſcharged out of execution on two 
grounds ; iſt. becauſe he was not charged i in execution within 
two terms after final judgment; and 2dly. becauſe he was 
charged in execution for the coſts of the writ of N to which 
he was not a party. 

Holroyd on a ſubſequent day nated to enlarge that rule, and 

alſo for a rule to ſhew cauſe why the committitur piece and rhe 
record of the committitur ſhould not be amended by ſtriking oat 
5565/1. 10s. and ioſerting 5404. 105. inſtead thereof; the coſts 
of the writ of error having been added by miſtake, —Both theſe 
rules now coming on togetber, 


Halroyd ſhe wed cauſe againſt the fick, Though the writ of 
erer an icregular, and might have been quaſhed, becauſe it 
was, ſued aut by one defendaat alone, yet it removed the record 
out of this court it operated as a ſuper ſedeas; and no execution 


could iſſue out of this court till the writ of error was quaſhed, 
and the record remitted here. 2 Lord Raym. 1403. 1 Str. 

. Ginger v. Cowper and another. Rep. Temp. Hardi. 13 5. 
oF Pe Pirt {a) it was held that where, a writ of error 


Ketermines i in the Exchequer ( Chamber by abatement or diſcon- 
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If plaintiffre- 
cover a judg- 
ment againſt 
two deen. 
dants in . R . 
and one of 
them bring a 
writ of error 
in cam, ſcacc. 
the plaintiff 
cannot 
charge the 
other de- 
fendant in 
execution till 
the record be 
remitted in- 
to the court 
of B. R. not- 
withſtanding 
the writ of 
error might 
have been 
quaſhed im- 
mediately, 
becauſe not 
brought by 
both de- 
fendants. 

In ſuch a caſe 
where the 
judgment 
was affirmed 
in cam. ſeace. 
and coſts 
given of the 
writ of error, 
and both the 
defendants 
were taken 
under a writ 
of execution 
on the whole 
ſum, includ- 
ing the col 
of the writ - 
of error as 
well as the 
original ſum 
recovered, 
this court 
permitted 
the plaintiff 


4 to amend his wrivef oxemttion.as to the deſendane who did wor hen oth writ of error, by altering it to 


| mph lum recovered. | (a) val, 1 


3 tinuance, 
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{| tinuabce, the judgment is-not again in this court till a renitti- 
tur be entered ; for without ſach remittitur it cannot appear to 
the court of B. R. but that the writ of error is ſtill pending in 
the Exchequer Chamber. In ſupport of the ſecond rule, he 
2 contended that the plaintiff was entitled to amend his execu- E 
tion, the larger ſum having been inſerted by miſtake. In ſoch 
caſes the Court is always inclined to permit the party to make 
an amendment, if by law it can be done, rather than that he 
ſhould loſe the fruits of his judgment; and the Court will be 
the more inclined to do ſo in this inſtance where the defendant 
has not been damnified. In Browne v. Hammond (a), the de- 
fendant had been taken on a ca. ſa, by a wrong chriftian name, 
but the Court ſuffered the plaintiff to amend. And in Hunt v. 
Kenarick, () where the defendant was taken rod a ca. ſa., re- 
| tunable in B. R. inſtead of C. B., the Court directed the writ 
to be amended. Now that is a ſtronger inſtance than the pre- 
ſent, becauſe there the writ, without an amendment, would have 
been abſolutely void. But this application is only to amend by 
the judgment and other proceedings in this cauſe; and it is the 
conſtant practice to permit amendments where there is any thing 
by which they can be made. In Mace qui tam v. Lovett (c), 
which was an action for uſury, an amendment was permitted of 
ſums i in the declaration. | 

Baldwin in ſupport of the firſt rule. The defendant Mailand 
cannot be prejudiced by the proceedings in the Exchequer 
Chamber, of which he had no knowledge. The writ of error 
by the other defendant was a mere nullity, and the plaintiff might 
| have nonpros 'd it immediately; or he might have charged 
Mailand in execution, notwithſtanding the writ of error brought 
by the other defendant: As to the other rule for amending; 
there is no judgment by which this could have been amended. 
But even if there were, there is no caſe in which an amendment 
has been made in an execution for a larger ſum than is due, 
under which the defendant 'has ſuffered impriſonment. It does 
not appear in any of the caſes cited that the defendant was ſuper- 
ſedeable for not being regularly charged in erecution, which 
diſtinguiſhes this caſe materially from thoſe cited, "Og 

Per Curiam. As to the firſt rule: The writ of error re- 
moved the record into the Exchequer Chamber, and till it was 
remitted here, there was no record in this Court, on which the 


(a) Be. 10. (0) 2 Bl. Rep. 836. (e) 5 Buoy, 2833. 
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plaintiff could have charged the defendant in | execution, —On 4 


the queſtion of amendment, 


Lord Kenyon, Ch. J. ſaid, —The juſtice of the caſe requires F 
that we ſhould permit the plaintiff to amend; if the defendant _ 


Mailand had indeed ſuffered by the exceſs in the execution, that 
might bave varied the caſe; but here he has not ſuſtained any 
damage by.it. Perhaps none of the caſes cited go quite ſo far 
as the preſent: but the principle of them extends to this caſe ; 


therefore I think the plaintiff ſhould be at liberty to amend, as- 
there is ſomething by which the amendment may be made. 


What was done in the Exchequer Chamber is a nullity as to this 


defendant; but when the record is remitted here, it ſtands as a 


judgment againſt him in this Court. 


BuLLER, J.— This caſe ſtand thus; There was a judgment | 
in this Court againſt two defendants; a writ of error was 


brought by one of them, on which a judgment was given in the 
Exchequer Chamber affirming the judgment here, and giving 
157, coſts. That therefore is only a judgment againſt that de- 
fendant who brought the writ of error; conſequently the judg- 
ment in this Court againſt this defendant ſtands as it did before, 
unreverſed. And notwithſtanding the judgment in the Ex- 
chequer Chamber againſt the other defendant, we muſt take 
notice of what was originally recovered in this Court againſt 
both the defendants. Then as it ſtands upon the record here as a 
clear ſum due on the judgment originally given in this Court, 
there is ſomething by which the amendment may be made. 
There is no caſe preciſely fimilar to the preſent; but on prin- 
ciple, this is not to'be diſtinguiſhed from the caſe cited in 
Barnes : In that caſe the plaintiff would have been liable to an 
action of falſe impriſonment, though the ſheriff would have 
been protected by the writ. And there the execution was not 
warranted by any judgment; bat the Court ſaid they would 
my it correſpond with the true judgment. | 

The ficſt rule was diſcharged, and the ſecond made abſolute. 
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The leffor of the plaintiff proved paymentof rent by the defend- 
ant, and notice to quit; and there reſted the caſe. The defend- 


ant produced a paper writing, written upon an agreement ſtamp, 
under the band and ſeal of T. Tidd, of whom the leſſor of the 
4 plaintiff purchaſed, as follows; **Be it remembred that it is agreed | 


this 4th of October 1786, between Thomas Tidd of the one part, 
and Thomas Clare of, &c. of the other part; Whereas Mary Sta- 
tham widow is ſeiſed of or well entitled unto Cc. (and deſcribing 
the premiſes, which were copyhold,) for her life and the ſaid 
Thomas Tidd hath agreed with the faid T. Clare that in caſe be 
ſhall be ſeiſed of or entitled unto the ſaid meſſuage, &c. on the death 
of the ſaid Mary Statham, he will iminediately on the death of the 
aid Mary Statham demiſe and let the ſame to the ſaid T. Clare 
on the terms and conditions hereafter mentioned; now thtrefore 
the ſaid T. Tidd doth hereby agree to demiſe and let unto the ſaid 
T. Clare All, &c. and all ſuch copyhold premiſes as he ſhall 
or may be entitled to on the death of the ſaid Mary Statbam, at 
Hendon aforeſaid, to hold the ſame premiſes unto the ſaid T. 
Clare, his executors, &c. from and immediately after tbe death 
of the ſaid Mary Statham, for the full and whole term of 21 years 
from thence next enſuing, and fully to be complete and ended, 
at and under the yearly rent of 12/. 12s. clear of all taxes (ex- 
cept the land-tax), payable. quarterly; the firſt payment to be 
made on the firſt quarter - day next after the death of the ſaid 
Mary Stat bam. And the ſaid T. Clare for himſelf, his executors, 
Ge. doth hereby covenant, promiſe, and agree, with the ſaid 
T. Tidd, his heirs, and aſſigns, to take the ſaid premiſes for the 
time above mentioned, and to pay the ſaid yearly rent in manner 
aforeſaid ; and that he the ſaid T. Clare his executors, Sc. be- 


fore the expiration of the ſaid term of 21 years ſhall and will lay 


out and expend the full ſum, of 1 50 J. in the needful and ne- 
ceſſary repairs and improvements of the ſaid premiſes ; and ſhall 
and will keep the ſaid premiſes in good repair during the ſaid 
term; and ſurrender up the ſame in good repair at the end of 
the ſaid term, (accidents by fire, &c. excepted). And the ſaid 
T. Tidd doth hereby promiſe and agree to and with the ſaid 
T. Clare, his executors, &c. that he the ſaid T. Tidd, on the 
death of the ſaid Mary Statham, and on his becoming entitled 
to the ſaid premiſes, ſhall and will procure 4 licence 40 let the 


ſaid premiſes ; and that the ſaid T. Clare, his executors, "©. 
hall 1 and quietly have, hold, e ind d enjoy the 


ume 
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ſame for the ſaid term of 21 years, without any interruption, 


Fe. of or by the ſaid T. Tidd, or any perſon or perſons claiming 


* to claim the ſaid premiſes, by, fram, or under, him. 
His Lordſhip was of opinion at the trial that this inſtrument 


| amounted to a leaſe, there being words of preſent demiſe dar, 


tained therein, and therefote non- ſuited the plaintiff. 


In this term Marryat moved the court to ſet aſide the non- 


uit and grant a new trial; contending that the paper writing in 
queſtion was only an agreement for a leaſe, and not a leaſe itſelf, 
and that conſequently it was no legal bar to an ejectment by 
this plaintiff, notwithſtanding the caſe of Veatiy dem. Yea v. 
Bucknell (a), which caſe has been ſince doubted by the Lord 
Chancellor, in the caſe of Sir James Lowther and another v. Lady 
Andover and others (5). As to the principal queſtion whether 
this inſtrument be an agreement for a leaſe or an abſolute leaſe, 
what is ſaid by Lord Ch. B. Gulbert (c), in treating upon the 
diſtinction between the two, is very ſtrong in confirmation of 
what is now contended for. He there ſays that if the moſt pro- 
per and authentic form of words, whereby to deſcribe and paſs 
a a preſent leaſe for years, are made ule of, yet if upon the whole 
deed there appears no ſuch intent, but that they are only pre- 
paratory and relative to a future leaſe to be made, the law will 
rather do violence to the words, than break through the intent 
of the parties. Now here the intention of the parties appears 
ſtrongly upon the face of this inſtrument to be only execu- 
tory, At the time it was entered into Tiadd the grantor was 
only a reverfioner ; he had nothing then to demiſe ; the agree- 
ment itſelf ſtates that he would only be entitled 7: caſe of 
| the death of M. Statham: on this part of it therefore there 
can be no doubt. The only difficulty which at firſt view pre- 
ſents itſelf ariſes from theſe words; now therefore the ſaid 
„ Tidd doth hereby agree to demiſe and let,” Sc.; but that is 

only a reduction of the antecedent agreement of the parties into 
writing, and is equally referable to the time when Tidd ſhould 
become poſſeſſed. | Beſides it is highly deſerving of attention 
that this is a copybold eftate, and that to conſtrue this into a 


preſent demiſe would make it operate as a forfeiture of the eſtate 


to the lord, no licence having been obtained for that put poſe: 
Whereas the parties have cautiouſly guarded againſt ſuch a for- 
feiture by an expreſs Ripulation to. procure ſuch a licence when 
| the eſtate ſhould come into poſſeſſion. And even without that 


| (s) Cowp. 473+ (4) 1 Brown, Rep. in Chan. 397+ () 3 Bac. Abr. 419. 
| | ſtrong 


namely, 5 thereby ſet and let,“ 
miſe. Now the words i in this ttrurdent are equally operative | 


CASES TW MT CHABLMAS TERM! 
97 no 'corroborating reaſon, in the cafe of Coottivle dem Ei tir 
| Pay (e where the leſſor agreed to let and the tenant to rent 


be take, U c. and there was a Clauſe for immetiate' entry, yet 


there being allo. a proviſo for a leafe to be extcared/##  fatuo, 
the court relied on that circumtance tb thew that it was the in- 
tention of the parties that the inſtrument (ould only operate /as* - 
an agreement for a future demiſe. As to the caſe of Proſſer v. 
Phillips () which was mentioned by Lord Repos at the trial, 
it is not applicable to this caſe? the words there wete © deth 
« let and ſell for the term of three years”, which clearly evineed 
an Intention to make a preſent demiſe; but here the intention 
as plainly appears to have been executory. Another argument 
as to intent may fairly be drawn from the circumſtance of the 
ſtamp being, ſuch as is required for agreements, and which 
would not have been a' proper one for a leafe. ' „Wat $4008 
© Beareroft and Shepherd ſhewed | cauſe; infiſting that there 
were many authorities both antient and modern to warrant the 
opinion delivered by the lear ned judge, that this was à leaſe, and 
not merely an agreement. The iatent of the parties was to paſs 
a preſent intereſt, although the poſſeſſion was to commence in fu- 


turo. The argu ment to ſhew that this is an executory agreement 


would be very ſtrong if the deed had ſtopped at the reciting part, 


which has been relied on; but then it proceeds actually to grant 
and let to the defendant in words of preſent demiſe in conſe- 
quence of the previous agreement. Then notwithſtanding the 
word *©* agreed”, and the recital in the leaſe, it is in point of Jaw 


a preſent demiſe though the poſſeſſion is to commence in futuro. 


In Baxter on the demiſe of A3raball v. Brown (c), where the 
leſſor agreed with all convenient ſpeed to grant à leaſe to the 
« defendant of, and he did thereby ſer and let to him; all 
* that, &c.” This was held to be à preſent demiſe, although 
there was an agreement to execute a more complete leaſe in 
futuro. That was a ſtronger cafe than the 'preſent, | becauſe 
there was an expreſs agreement to grant a leaſe; but as they 
were followed by other operative words of immediate'grant, 
„it was held to be a preſent de- 


as ole, and equally bew the intention of the parties t to make 


4.44 
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6:profent demiſe. And through the whole of the ſubſequent 
part of the inſtrument the parties confider this as an exiſting. 
term actually created: Fot in the covenant to repair and pay 
rent, it ſays during the ſuid term; and again in the covenant 
to yield up, it ſays . a# the end of phe faid term” ; and there is 
beſides an independent covenant for quiet enjoyment, which is 
deciſive that-this Was a leaſe. Hob. 34. So in Drake v. Mun- 
day (a) where the plaintiff 44 covenanted, granted, and agreed, 
«« that he ſhould have and enjoy the premiſes for ſix years, 
* and the other 'covenanted, granted, and agreed, to pay an 


„ annual rent“, it was held to amount to a leaſe, and that 
the worde were ſufficient to make a reſervation of rent. 

The principle, which governs theſe caſes, is that where there 
is a written agreement between the parties, and the one 
who has the diſpoſition of the land agrees that the other 
ſhall. have it for a certain term,” and on certain conditions, and 
the other agrees to take it on thoſe conditions, there it 
operates as a leaſe to bigd' the parties. Therefore in Ti/Yate 
v. Eſſex (6) where the plaintiff promiſed and agreed that the 
defendant: baberet, orcuparet, et gauderet, certain lands, &c. the 
Court determined that thoſe were perfect words to give the in- 
toreſt ; notwithitanding there was alſo an expreſs agreement that 
a leaſe ſhould be executed in futuro;  'Maldon's cafe (c) is even 
conſiderably ſtronger than the preſent. There one (aid to ano- 
ther “you ſhall have a leaſe of my lands paying therefore 105. 
per ann.; make a leaſe in writing, and I will feal it,” This 
was agreed to be a goed leaſe by parol, though it were not re- 
duced to writing; and that the making of it in writing was 
but for further aſſuranee. That was before the ſtatute of 
frauds ; but it is an authority to ſhew that, if the ſame agree- 
ment had been now reduced to writing, it would be good. The 
caſe ſtated too in Dy. 125 pl. 44+ is peculiarly applicable to the 


the preſent; ſor there one, Who was ſriſed of a reverſion, ex- 


| ant on the determination of an eſtate for life, granted to 
A. after the death of his tenant for life, that the land ſhould 
remain to him for 20 years afterwards; and that is ſaid to be 
a leaſe, | The covenant to procure a leaſe cannot vary this caſe, 
for that is like a covenant in the caſe cited to do ſomething i in 


future for further aſſurance. The only inſtance jd which the 
contrary has- deen held is in Sturgeon v. Painter (d); on the au- 
by (a) Sir William Your! 231. Cre. Car. 207. (4 Cre. Elis. 33» and Meer 31, | 

(#) Heb. 34+ and 1 Rol. Air. 847. . 1. 4). t . PETER 5 
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, __ of which the caſe of Ef4oict and Way (a): reſts z/ where 
it was held that though there are words of preſent demiſe, yet 
if the inſtrument alſo contain a clauſe for; a leaſe to be executed 
in futuro, that deſtroys the preſent demiſe by ſhewing the intent 
of the parties to have been only executory. But the caſe in Ney 
was cited in that of Baxter and Browne (6), and no ſtreſs was 
laid on it by the Court, who decided the other way; therefore 
it muſt be taken to have been over- ruled. And as to the ob- 


jeection to the conſtruction contended. for, that if this be taken to 


be a leaſe, it will work a forfeiture ; that cannot be made by 
any perſon claiming under the copyholder; and in 2 Mod. 79. 
that ſort of objection was over- ruled. Then, in reſpect to the 
ſtamp being ſuch as is generally uſed for agreements only, 
that can never alter the legal operation of the inſtrument, if in 
point of law it is a leaſe. Anddꝭ if it cannot deſtroy: the opera- 
tion of the deed, it can have no effect on the intention of 
the parties. But even allowing this to be only an agreement, 
under which the defendant has ſinq actually taken poſſeſſion, 
according to the caſe of Meal dem. Yea v. Bucknell (c) the 
plaintiff who claims title under the ſame. perſon who made i it can- 
not recover the poſſeſſion from the defendant. 

- The further conſideration of this caſe was adjourned c on ac- 
count of the lateneſs of the day. And now: - ; 

Lord Kenyon Ch. J. -Without hearing the counſel on 8 
other fide, ſaid that, having conſulted: with the other judges, he 
was clearly convinced that he was miſtaken in the opinion 
which, he had held at the trial; and that they were all of opi - 
nion that the inſtrument in queſtion; was an executory agree- 
ment only, and not a leaſe, for two, reaſons. Firſt; becauſe if 
this were held to, be a leaſe, a forfeiture would be; incur- 
red; whereas that would be contrary to the intent of the par- 
ties who have cautiouſly | guarded againſt it by the inſertion 
of a covenant that a licence to leaſe ſhould be procured from 
the lord. And, ſecondly, the ſtamp is conformable : to the 


nature of ab agreement! for A alta and not adapted to an * 
ſolute Ya; ac! 
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. pea , 12 N WAG | 7. held Whom it was p10 h ia 12 
() 2 Bac. 9 %/%%0e 855 - | it was'the opinion of all the Judges that 
- Comp, 4 . f che rule in Maly dem, Yea v. Bci, Coup. 


(4) This candy wad wied agals at the Sit: 473+ at all events could not extend to the 
tings after this term, when a verdict was R a: 2 


4 on the FR and Lord Kenyon Ch. 
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BUCHANAN againſt Pa R NSHA W. 


HIS was an action on the warranty of a horſe againſt the 
ſeller, tried before Greſe J. at the Sittings after laſt 
term. The circumſtances of the caſe were theſe; the horſe 
was fold at a public auction, warranted fx years old and found; 
and one of the conditions of the ſale at the auction was that the 
purchaſer of any horſe warranted found, who ſhould cohceive 
the ſame to be unſound, ſhould return him within two days, 
otherwiſe he ſhould be deemed ſound. Ten days after the fale 
the plaintiff diſcovered that the horſe in queſtion was twelve 
years old, and then the defendant refuſed to receive him ; and 
the plaintiff ſold him. It was proved that the horſe was twelve 
years old: But the jury were of opinion that the plaintiff, by 
not returning the horſe ſooner, had made him his own, and 
gave a verdict for the defendant. 
tained to ſet aſide that verdict, _. 
| Erſkine now ſhewed cauſe, and obſerved Fa the plaintiff had 
"prodiuded himſelf from reſcinding the, contract by ſelling the 
Horſe. Beſides by one of the conditions of ſale the horſe ſhould 
- Have been returned in two days: and though, ſtrictly ſpeaking, 
ſoundneſs did not apply to this caſe, yet the ſpirit of the condi- 
tion was that, if a purchaſer found any obje#ion to the horſe, 
he ſhould return him within the time limited. TIO 
- Bearcroft,. in ſupport of the rule, inſiſted that the condition 
If ſale; was not applicable to a caſe like the preſent. - Where a 
horſe is objected to as unſound, it is extremely material that he 
ſhould be returned within a certain time, to prevent all diſputes 


reſpecting the time when the horſe became unſound becauſe. if 


no objection were to be made on that account till a long in- 


terval had elapſed, the un ſoundneſs might perhaps be occaſioned, 
in. that interval. And it is for thatreafon that it is made a con- 


dition of ſale at all public auctions that the horſe if objected, to 

as unſound ſhall be returned within a ſhort limited time, By t 
neither the terms, nor the ſpirit, of the condition extend to a 
caſe like the 2234 And with teſpect to the plaintiff's $ ſelling 
_ the horſe 3, he was diſcharged from the 1 on of keeping 
© him by the Lc 8. cefuling to receive bim. , 
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* a horſe 
ſold at a pub- 
lic auction 
be warranted 
ſound and ſix 
years old, and 
it be one of 
the condi- 
tions of ſale 
that he ſhall 
be dee med 
ſound unleſs 
returned in 
two days, 
this condition 
applies only 
to the war- 
ranty of 


ſoundnoſs. 


Therefore 
where a horſe 
ſold with ſuch 
a warranty 
was diſcover- 
ed to be 12 
years old ten 
days after the 
ſale, and was 
then offered 


to the ſeller 


who refuſed 
to take him, 
it was holden 
that an action 
might be 
maintained 
by the buyer 
againſt the 
ſeller, and his 
right to reco- 
ver 15 not af- 
feed by his 
having ſold 
the horſe af- 
ter offering 
him to the 
defendant. 


2 


— — . . . — 
= — — —— * 
- — os _ — . 
. —_— — —— . — — 
0 — 
— — 


— 


9 ————j— 
— —— 


246 
1788. 
— , 


"Mgt. 
BuCHAKXAKN 


againſt 
PARNSHAW. 
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Now, 24h. 


Where a co- 
pyhold eſ- 
tate is grant- 
ed for three 
lives to a man 
and his heirs, 
and he has no 
power of 


CASES IN MICHAEL MAS TERM. 
Lord Kenyon Ch. J.— There is no doubt but that the de- 
fendant ought to have taken the horſe again. The queſtion 


turns on the meaning of this condition of ſale; and I am of 
opinion that it muſt be confined ſolely to the circumſtance of 


 unſoundneſs. There is good ſenſe in making ſuch a condition 


at public ſales ; becauſe, notwithſtanding all the care that can 

be taken, many accidents may happen to the horſe between 

the time of ſale and the time when the horſe may be return- 

ed, if no time were limited. But the circumſtance of the age 

of the horſe is not open to the ſame difficulty. This is there - 

fore a verdict againſt evidence. 
Per Curiam, 


Rule abſolute. 
MARDINER again EL110T. 


ROVER for the value of ſome elm trees which had 
been growing on a copy hold eſtate in the manor of Ab- 


Fl of which the biſhop of Chic beſter was lord, which eſtate 


the plaintiff was entitled to in right of his wife, whoſe admit- 
tance on the death of her father was fo bold to ber and ber heirs 


compelling for three lives. Upon a rule to ſhew cauſe why the verdict 


the lord to 
renew on the 
falling in of 
the lives, 

he cannot 
cut timber 
growing on 
the eſtate. 


which had been given for the plaintiff ſhould not be ſet 
aſide and a new trial granted, Lord Loughborough, before whom 
the cauſe was tried at the laſt aflizes for Su/ex, reported the 
evidence as follows. The plaintiff called Ovendon, the biſhop's 
woodward, who proved that the trees in queſtion. had been cut 


down by the plaintiff; that the biſhop bad before given him, 


Ovenden, orders to cut them down, but before he got there the 
plaintiff had done it; but he had ſeized them for the biſhop, 
and fold them to the defendant for 37 J. Who carried them 
away. He ſaid alſo that he had cut timber for the biſhop upon 


the copybold lands of this manor, not being copyhold of in- 


herirance ; and that the cuſtom was that a copyholder for life; 


46 the plaintiff was, had no right to cut timber. It appeared by 
inothet witneſs, that the father of the plaintiff 's wife had cut 


timbet off this eſtate 45 years ago, but it was'not known what 


became of i it. And a third witneſs who had known the manor 
J0 years, faid, that 24 years =p he had bought. 36 elms of the 


ſame perſon which were felle upon this eſtate. In anſwer to 


r en $i Ol e which. 


£ 
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which the defendant called. Ovendon a ſecond time to prove that 
in 1771 the biſhop had taken trees growing on the copyhold of 
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one Merritt who: was a copyholder for life, which trees had been Manminee 


ſold to the laſt witneſs, but the latter obſerved. that Merritt was 
either dead or dying at the time. The jury found a verdict for 
the plaintiff. 

Erſkine obtained a rule to ey a why the verdict ſhould 
not be ſet aſide on two grounds; iſt. That the cuſtom, under 
which the plaintiff claimed, was bad in ee rape and 2dly, 
Even if it were good, that-it was not ſupported by the evidence. 

Rous now ſhewed cauſe, and admitted that a copyholder for 
life only was not entitled to cut timber ; but contended that 
where a copyhold eſtate deſcended, as in the preſent caſe, from 
the anceſtor to the heir in ſucceſſion, though granted for three 
lives, the copyholder may eſtabliſh ſuch a right. In this caſe 
the eſtate was granted to the plaintiff's wife and her heirs, and 
was renewable as the lives dropped; ſo that it is gugf an eſtate 
of inheritance. In Rowles v. Maſon it was held that a copy- 
holder for life, who by the cuſtom had power to nominate his 
ſucceſſor, might cut timber, car il eſt qua un copyholder en fee. 
1 Roll. Abr. 560. pl. 18. cited in Cro. Car. 221. (a). This de- 
dermination was made on a principle of policy ; becauſe if a co- 
pyholder, who has the power of renewing his eſtate after the three 
lives fall in, had not the right of cutting timber, it would put a 
total ſtop to the growth of timber on all ſuch eſtates. And in 
Chantrell v. Randall, 1 Lev. 21. it was held that the widow of 
2 copybolder for three lives was entitled to her free bench, In 
the caſe of a freehold eſtate granted to a man and his heirs, but 
determinable on any contingency, e. g. the falling in of three 


lives, there can be no doubt but that ſuch a grantee has an eſtate} 4 


of inheritance with all it's incidents, and among others the right 
of cutting timber. By analogy therefore in ſach a caſe as the pre- 
ſent, where the plaintiff has 94 an eſtate of inheritance, and 
which, though determinable on lives, is renewed afterwards and 
continved in infinitum to the heirs of the grantee, the grantce is 
entitled to fimilar privileges. On the ſecond ground, it is 
ſufficient to fay that there was evidence on both ſides, and the 
8 jury have already exerciſed their judgment upon it. 


The counſel in ſupport of the rule were ſtopped by the Court. 
(a) This caſe is more fully reported i in 1 Brownl. 132. and 2 Brownl, 85. 
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Lord Kznvon, C. J. This caſe is ſtrongly againſt the plain- 
tiff, both on the law and on the facts. The plaintiff's counſel has 
been obliged to aſſume as a ground of his argument that which 
fails him, namely, that this is 94 an eſtate of inheritance and 
it has been argued as if the tenant had a power of compelling 


the lord to renew after the dropping in of the lives. Such was 


the firſt caſe, which has been cited by the plaintiff's counſel ; 
where as the tenant had a power of nominating his ſucceſſor, 
bis eſtate. was gua//'an eſtate of inheritance, and then by analogy 
they borrowed the rules of the common Jaw relative to eſtates 
of inheritance. But in the preſent caſe the tenant has no ſuch 

power; and therefore the argument does not apply. Neither 
does it follow that the cuſtom in this caſe can be ſupported, be- 
cauſe the widow of a copyholder for lives may he entitled to her 
free bench: the privilege of free bench dpes not ſhew it to be 
an eſtate of inheritance ; for a copybolder for life may have in 
ſome inſtances ſuch an excreſcence growing out of his eſtate, 
though, generally ſpeaking, the tenant of ſuch an eſtate has not. 


Therefore I am of opinion that the cuſtom attempted to be ſet 


up in this caſe is againſt law, and cannot be ſupported. But up- 
on the ſecond ground alfo I ſhould have thought the caſe clearly 


Vith the defendant. For the evidence given in ſapport of the 


cuſtom is extremely weak, , when compared. with that given 


againſt it. 


Asnnunsr, J. Without entering into the queſtion of law, 
was clearly. of opinion that the verdict was againſt the weight of 
evidence. | | 


BULLER, J.—I agree with my. Lord Chief _ Juſtice on both 
points. The cuſtom cannot be ſupported in point of law. And 


if it could, it was incumbent on the plaintiff to prove that cuſ- 


tom, becauſe his title reſts ſolely on it; but there is no eguilibrii 


RT the evidence given at the trial. It may be true that one of 


the tenants may haye cut timber, and the lord not know of it: 
but in the contrary inſtance. it appears that the lord actually took 


away the timber and ſold it. And: one act of reſiſtance is much 


ſtronget than many acts of exerciſe without notice. 
 GRoss, J. —Of the fame opinion. 
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H E leſſor cds a rectory "WY &c. by leaſe from the 
| 4 -reQor for 21. years, dated the 27 March 1786. In the July 
following the former tenant, the rector, and the leſſor of the plain- 
tiff, had come to an agreement, on iſſuinga writ of poſſeſſion under 
an ejeAment brought by the leſſor and the rector, that the leſſor 
of the plaintiff ſhould have the poſſeſſion. At Lady- day 1787, 
the leſſor received poſſeſſion from that tenant ; and in Augu/t 
1787 he paid the rent up to Lady-day 1788. On the 17th 
of March 1788 the defendant entered without any color of title. 
There were two demiſes in the declaration; the one on the 6th 
of April 1787, and the other on the 17th March 1788. On 
the trial the defendant relied on the 13 Elix. c. 20. which enacts 
« that no leaſe of any benefice, &c. or any part thereof ſhall 
endure any longer than while the leſſor ſhall be ordinarily reſi- 
dent without abſence above fourſcore days in one year; but 
that every ſuch leaſe immediately upon ſuch abſence ſhall ceaſe 
and be void.” The rector in the preſent caſe was wholly reſident 
in another place. A verdict was found for the defendant, with 
liberty to move the Court to ſet it aſide and to enter a non-ſuit. 
And a rule to ſhew cauſe having been obtained, 

Dayrell, Cote, and Gally, now ſhewed. cauſe ; ; and contended 


that even ſuppoſing the ſtatute of Elizabeth rendered the leaſe 


void as between the parties themſelves, yet a third perſon had 
no right tb queſtion it, and particularly a ſtranger, who had not 
even a pretence of claim. Even as to the rector himſelf, the ſta- 


tute does not require ſuch a conſtruction as ſhould make the leaſe | 


void without any notice. But even ſuppoſing i it void, it became 
ſo at the end of the firſt 80 days, and then the proceedings under 
the writ of poſſeſſion in Fuly 1786, and the acceptance of. rent 
in Auguſt 1787, would either of them amount to a re-demile. 
In a common. caſe between landlord and tenant, the very per- 
miſſion to continue in poſſeſſion would be conſtrued to make 
the lefſor of the plaintiff tenant from year to year. 


Neunbam and Balguy, in ſupport of the rule, were topped by 


Ih Court ; who declared they were forry. that ſuch a poſſeſſion as 
that of the defendant ſhould find a ſhield from an act of parlia- 
ment, the _ of which, whatever it was at the time when 
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him bound the plaintiff to proſecute generally at the next aſſizes; 


value of 18 J. becauſe they did not thrive. 
notice of the Conviction of Bateman on the plaintiff's e | 
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it was paſſed, might now at leaſt be much doubted. That ac- 


cording to the maxim, expreſſum facit ceſſare tacitum, the leſſor's 


title under the leaſe excluded the ſuggeſtion of a ſubſequent 
demiſe. 


And even that would be equally void; fince the act of 


parliament would affect a parol demiſe as much as a demiſe by 


deed. And therefore though the defendant was a ſtranger and 
a wrong doer, the plaintiff could not recover in this action. 


Rule abſolute for entering a nonſuit. 


Ir, 


Hoxw.00D again S MITE. 


ROVER for ſheep, tried at the laſt Summer Aſſizes in 
Oxfordſhire, before Perryn, Baron, when a verdict was 
found for the plaintiff, ſubje to the opinion of this Court on 
the following caſe. On the 29th of June 1787 the plaintiff, 
who is a farmer and grazier in Northamptonſhire, had eighteen 
ſheep ſtolen from his grounds there. On the 6th of Fuly 1787 
the defendant, who is a grazier in Middleſex, bought the 18 
ſheep in Smithfield | market of a Mr. Parrott a ſaleſman, at a fair 
price. On the 17th Fuly 1787 the plaintiff gave the defendant 
notice that the ſheep, which he then found in the defendant's 
poſſeſſion, had been ſtolen from him, and he demanded them of 
the defendant, who refuſed to deliver them u p. A perſon of the 
name of Bateman, who ſtole the ſheep, was apprehended on 
the 17th July 1787, the commiſſion day of the Summer aflizes 
in that year at Nor/bampton; and the: juſtice who committed” 


but the plaintiff did not at that aſſizes prefer his indiament, 


and the felon Was then diſcharged by proclamation. In Fe- 
bruary 1788 the man, who was ſo diſcharged by proclamation 
at the Summer Aſſizes 1787, was again apprehended, and at 


the Lent Aſſizes 1768 the plaintiff proſecuted and capitally con- 


victed him at Northampton, where he was afterwards executed 
for the offence, of which the plaintiff convicted him. In Ne- 
wember 1787 the defendant ſold the ſheep, which. were of the 


The defendant had 


wn the aQion 8 ö 1 2 5 W. 2 
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tions ; tt; That the plaintiff was entitled to reſtitution either 
in ſpecie or in value. 2dly, That the defendant was reſponſible 
to him. And zdly, That this was the proper form of action, 
under all the circumſtances of the caſe. © Pirſt, the plaintiff's 

claim to reſtitution is founded upon the 21 H. 8. c. 11. which 
directs that goods ſtolen ſhall be reſtoted to the owner upon 
certain conditions, namely, that he ſhall give, or procure, evi- 
dence agzinft the felon, and that the felon be proſecuted to con- 
viction thereon. Upon performance of theſe, the right of the 
owner, which was before fufpended, becomes perfect and abſo- 
Hate; now both theſe conditions were fatisfied in this inſtance. 
The oply objeQion which can be raifed is, that freſh fuit is as 
neceſſary to be enquired i into, and ſhewn, under the ſtatute as at 
common law; but there is a great difference between the two 
cafes. In the latter it was always an obje of enquiry, and 
till found, it is doubted by moſt authors whether the appellant 
could have had reſtitution: but under the ſtatute it does not 


appear that this Court have any difcretion to enquire into freſh 
fait; nor could the jury have done ſo at the trial. The words 
of the ſtatute are deciſive upon this head, which declares that' 
the owner, on proof of the abovementioned conditions, ſhall be 
reſtored to his goods: this is a ſubſtantive clauſe; and as to the 


directions for iNuing, the writ of reſtitution, that is only as to 
the manner of regaining polleſſion, which is to be in like man- 
ner as though the felon had been convicted at the ſuit of the par- 
ty on appeal. 2 Inft. 714. is in point, here Lord Coke, enume- 
rating the exceptions to the general rule, that a ſale in market 
overt ſhall be binding upon the goods ſold, mentions the in- 
ſtance in queſtion, a as it was at common law ; where, if the king's 
officer had ſeiſed goods from a feton, and afterwards ſold them 
in market overt before the felon were convicted, yet if the 
owner made freſh ſoit, and proſecuted the felon to conviction, 


the king ſhould make him reſtitution of the goods. And then 


ſpeaking- of the 21 H. 8. c. 11. in the ſame claufe, he adds in 
the margin, ** Note theſe abſolute words for reſtitution, upon 


the evidence given, upon this act, there needeth no freſh ſuit to 


be enquired of, as we know by experience.” 1 Hale P. C. 544. 
Neither can it be objected, that the felon was diſcharged by 


1 proclamation at the firit aſſizes after he had been taken; for that 
| Was And a temporary releafe, and no final diſcharge. It might 
9 G . 
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Malts, for the plaintiff, roſted his argument on three propoſi- 
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happen from various circumſtances, over which the proſecutor 
had no control; as, in the preſent caſe, where the felon was appre - 


hended after the grand jury were diſcharged. However, if the 
Court have no diſcretion, it is immaterial to conſider this point; 


and it appears clearly that there is no limitation fixed by the ſta- 


tute to the conviction; nor can the Court at any time refuſe the 
writ of reſtitution on that account. Indeed it often happens that 
the grand jury reje a bill, where, under the circumſtances, it is 
probable that ſufficient evidence cannot be procured at that time. 
But even ſuppoſing that freſh ſuit were inquirable into, yet as at 
common law if ordinary diligence were uſed, and the offender 
were proſecuted within a year and a day, the party would have 
been entitled to reſtitution according to 1 Hale P. C. 545. b. the 
ſame anſwer may be given in the preſent caſe. But it is enough 
to ſay, that the words of the ſtatute are directory, and allow no la- 
titude of diſcretion as to iſſuing the writ of reſtitution after the 
felon is convicted by the party: and the conſtruction upon this 
ſtatute has always been large and liberal, as being highly benefici- 
al to the public, and conducive to the ſecurity of perſonal proper- 
ty ; according to which, executors and adminiſtrators haye been 
held to be included, though not named in it. Bendl. 87. 6 Co. 80. 
3 Inſt. 242. is to the ſame effect; and there Lord Coke adds, for 
a reaſon, that it is a beneficial law, and giveth a more ſpeedy 
remedy to the party robbed than the common law gave by way of 
appeal, and therefore ought to be conſtrued beneficially, If the 
defendant were liable to make reſtitution of the goods, provided 
they had remained in his poſſeſſion, there is no objection to the 
recovering in value. Harberrie's caſe cited in Cro. Elia. 661. 
Harris's caſe, Ney 128. where money, the produce of the goods 
ſold, was reſtored, after conviction, to the owner, although by the 
words of the ſtatute the goods &c. are to be reſtored. Dodderidge, 
J. in 2 Bulf. 210, ſays, the ſame had been ſo held. And Rolle, 
Ch. J. was of the ſame opinion in Styles, 347. 4 Blac. Com. 
362. and Golightly v. Reynolds. 12 G. 3. are in point. Second- 
ly, The defendant had never any property in theſe goods as 
againſt the plaintiff, nor the legal power of diſpoſing of them 
either before or after notice of the robbery and the identity of 
the property. The property was never abſolutely deveſted from 


the plaintiff for a moment by the ſale in market overt, either by 


common law, or ſince the ſtatute, in the event which took place. | 
15 714. 1 Hal. P. C. 543+ 2 Blac. Com. 449. Burgeſs v. 
| Coney, 
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Coney, Trem, P. C. 314. Kel. 48. 1 Hawk. P. C. 248. 74 49. 
laſt edition. If the property never were deveſted, the defendant 
could have no right over it. Every perſon, who buys goods in 
market overt, makes his purchaſe ſubject to the laws of market 
overt. Amongſt others the purchaſe muſt be ſubject to the poſ- 
ſibility of the goods having been ſtolen, andthe legal conſe- 
quences thereof. And the reaſon. given by Lord Coke and Mr. 
Juſtice Blackſlone is a ſound one; a perſon even in market overt 
may or may not buy; it is a matter of election, and although he 
may be an innocent purchaſer, yet ante omnia ſpoliatus debet reſti- 
tui. In the firſt inſtance the owner incurred not the loſs by any 
act of his own, and it is for the benefit of the public that he 
ſhould be encouraged to bring the offender to juſtice. Before ſale 
in market overt the plaintiff might have ſeized theſe goods any 
where, unleſs they had been waived. Foxley's caſe. 5 Co. 109. 
But though afterwards the plaintiff's right of ſeizure or of action 
was thereby ſupended, yet all the books agree that the property 
was not altered by the ſale as againſt the owner, whatever might 
have been the queſtion between a ſubſequent purchaſer and the 
_ defendant : but the notice concluded the property in the hands 
of the defendant, After that, he became a bailee of the property 
ſubject to the conſequence of the conviction by the plaintiff's evi- 
dence; and nothing but the death or acquittal of the felon could 
make it indefeaſible in his hands. He undertook the ſubſequent 
ſale at his peril, and is liable for the value to the owner, If he had 
kept the ſheep, they might have been recovered from him, and 
his wrongful act in ſelling them with notice of the property will 
not put him in a better ſituation. If it were otherwiſe, the pro- 
viſions of the ſtatute would be rendered nugatory ; for nothing 
could be more eaſy than to evade reſtitution by ſhifting the pro- 
perty from one to another. This appears to be very much like 
- the caſe put by Lord Coke i in 1/aec v. Clerk (a), who ſays, It 
hath been ſaid that when a man finds goods and diſpoſſeſſes him- 
ſelf thereof, by this he ſhall be diſcharged but this is not ſo, 
as appears by 12 E. 4. 13. for he is bound to anſwer to the 
over; and if he deliver them to any one who is not the right 
owner, he ſhall be charged for them; for at firſt it is in his elec- 
tion, whether he will take them or not. And he adds afterwards. 
that, if he ſell or deſtroy the goods, of courſe it is a converſion, 
So of a purchaſer in market overt, whom the notice in this caſe 


Me. 2 Fuſtr 312. | 5 . 
1 | : puts 
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puts in the fame condition as the finder of goods in the caſe OY 


Lord Cate. The fact of notice in this eaſe is very material, as in 


Cooper v. Cbitty (a), where a ſale, by the ſheriff, of a perſonꝰs goods 


after notice of his bankruptcy, was held a wrongful converſion, 


although the poſſeſſion had been innocently and lawfully taken. 
The: plaintiff having fixed one perſon with notice, who then held 
the goods in his hands, it was not neeeſſary for him to follow the 
goods through all the ſubſequent holders; he has no means of do- 
ing it; and if that were neceſſary the ſtatute might be rendered 
nugatory; and the caſe of Golightly and Reynolds is in point to ſhew 
that it is not required. No relation is neceſſary in this caſe to make 
the defendant liable, for it is not the proſecution which gives the 
party his title to the goods, but the prior ownerſhip ; it only 
gives him the remedy. As in the caſe of an executor to whom 
the probate gives à right to ſae, but his title to the property of 


tho teſtator ariſes from the will; and he has a conſtructive poſſeſ- 


ſion before the probate (4). Thirdly, It being ſhewn that the 
defendant is liable to the plaintiff, this is the proper form of 
action. In addition to ſeveral of the authorities before cited, it 
is to be obſerved that the ſtatute does not take away the common 
law right of action, which accrued after appeal, but it only gives 
an additional and more expeditious remedy by writ of reſtitution. 
That indeed has fallen into diſuſe, but it never was doubted 
but that an action lay to recover the property. Here the tort 
is eleat in the defendant. There are only two requiſites neceſ- 
ſary in trover, the one to prove the property in queſtion in the 
plaintiff; the other to ſhew the wrongful converſion in the de- 
fendant: the firſt was, without doubt, eſtabliſhed ; and as to the 
other, the ſale or deſtruction of the ſubject matter is ſufficient 
evidence of a canverſion, without ſhewing a demand and refuſal.” 
He alſo. cited Dawkes v. Coveneigb, Sty. 346. dry v. 
Cobbe, Ney 82. and Golightly v. Reynolds, 12 G. 3. 
Ruſſell, for the defendant, admitted that the plaintiff was en- 
titled to reſtitution of his ſheep, though they had been fold in 
market overt; but contended that his remedy was againſt that 
perfon only who had them in pofſefion at the time of the con- 
viction of the thief or afterwards. From the time they were 
ſtolen to the time of conviRtion, they may have been the pro- 


_ perty of fifty different perfons, againſt any of whom ſuch an 
ace may be maintained, if * S be well founded : for 


(a) 1 Burr. 20. "F "0 1 vol. 480. 
| as 
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as to the notice it cannot make any difference, for at the time 
the plaintiff gave notice, he had no property in the ſheep, nor 
was the defendant bound to deliver them to him. He was then 
ſtopped by the Court, 


Lord Kenyon, Ch. J.— There is no doubt but that the : 


original owner of theſe goods, who proſecuted: the felon to 
conviction, has a right to a reſtitution of them. But the queſ- 
tion here is, whether he can maintain this action of trover againſt 


the defendant, who was not in poſſeſſion of them at the time 


of the attainder; and we are of opinion that he cannot. To 
maintain this action the defendant ſhould have been in poſſeſſion 


when the attainder happened. But if he could maintain the 


preſent action, he may recover with equal propriety againſt any 
one of the various perſons through whoſe hands the goods may 
have paſſed in the intermediate time. Now it cannot be conceiv- 
ed that he ſhould have his remedy againſt ſo many; there muſt 
be ſome perſon to anſwer him to the extent of his demand. The 
ſtatute has directed that in certain 'circumſtances there ſhall be 
a reſtitution of the goods. But during the interval between the 
felony and the eonviction, the property remains in dubio, liable 
to be defeated by the attainder: now during that time the de- 
fendant purchaſed the goods in queſtion for a valuable conſide- 
ration. If in this caſe the goods had remained in the defen- 
dant's poſſeſſion at the time of the attainder, that would have 
altered the caſe, But he had the good fortune to get rid of them 
before that time, and another perſon was then ſubſtituted in his 
room. There is no caſe in which it has been held that this ac- 
tion can be maintained againſt a perſon in this defendant's ſitua- 
tion. The plaintiff has a right to reſtitution of the goods in 
ſpecie, and perhaps would be entitled to recover damages in 
trover againſt any perſon who is fixed with the goods after con- 
viction and refuſes to deliver them; for then the goods a are con- 
verted to the prejudice of the owner. | 

ASHHURST, J.— There would have been no doubt in this 


caſe that the plaintiff could not recover, if it had not been for 


the circumſtance of the notice given to the defendant relative to 


the felony : but that does not alter the law. For there would 
be great hardſhip in determining that, notwithſtanding the no- 
tice, the defendant ſhould have han obliged to keep poſſeſ- 
ion of the goods, when it was doubtful whether the felon 

x would or would not be attainted. The property may perhaps | 
"25, DL ee 
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" BuLLen, 1.—1 — the notice, which'y was given to the "= 

fendant, totally out of my conſideration ; for it could have no 
effect at that time. The plaintiff could not demand the goods 
of the defendant, merely becauſe they had been ſtolen from 
him; for it was not then certain that the felony would be fol- 
lowed-by a conviction of the offender. - This is an action of tro- 
ver for ſheep; and in order to maintain jit the plaintiff muſt 
prove that the ſheep were his property, and that while they 
were ſo they came into the defendant's poſſeſſion, who converted 
them to his uſe. Now when did the plaintiff's property begin 
in thiscaſe? Not till after the conviction of the felon ; becauſe 
before that time the property had been altered by a ſale in mar- 
ket overt. From the time of the conviction the defendant has 
never had the poſſeſſion of the ſheep; then it cannot be ſaid 
that he converted the plaintiff 's ſheep to his uſe, having parted 
with them before the time when the Property was reveſted in Fa 
plaintiff. 

Grose, J.—If this ation could be i it would de- 
feat the object of the act of parliament which entitles the owner 
of ſtolen goods, proſecuting to conviction, to a reſtitution of them. 

For if third perſons, in whoſe poſſeſſion goods which had been 
ſtolen came fairly and for a valuable conſideration, were com- 
peled to deliver them up before a conviction of the felon, it 
would take away the incitement to the proſecutor to con- 
vict the felon, which it was the intention of the legiſlature to 
give. Therefore on this ground, as well as for the reaſons 
given by the n I am of nen that this action cannot be 


maintained. 1 2 24 ä 
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oats; for which he was again held to bail. Whereupon he ob- 
tained a rule on a former day to ſhew cauſe why the bail bond 
+ ſhould not be delivered up to be cancelled, and why he ſhould 
not be at liberty to file common bail, on the ground that he 
could not be arreſted twice for the ſame ſum; and this was 
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likened to an action on a judgment, in which the. defendant 


cannot be held to bail, if he has been arreſted in the original ac- 
tion. After cauſe ſhewn this day, 

The Court were'of opinion that neither Juſtice or expediency 
required that the rule ſhould be made abſolute. 
tion can only ariſe by aſſimilating this to an action brought on a 
former judgment, where the ſame defendant has been held to 
bail for the ſame ſum : but, in anſwer, it is ſufficient to ſay 
that this is not like that caſe. That is an exception to the ge- 
neral rule, and the reaſon of it does not extend to the preſent 
caſe, Actions which are brought on judgments recovered, are 
generally litigious, and therefore are not confidered in a favor- 
able light in courts of juſtice. But this is the common caſe 
where a debt is ſworn to be due which entitles the party to hold 
the defendant to bail. For the reference put an end to the firſt 
action, and a new cauſe of action aroſe by the arbitration. This 


application is perfectly new; it has never been attempted be- 
fore; and it ought now to be rejected. 


Rule diſcharged. 
Gibbs i in 3 of the are. n, and R. Morris againſt it. 


Was B again Harvey and Another, 


HIS was a rule to ſhew cauſe why the proceedings on 

the ſcire facias ſhould not be ſet aſide for irregularity. 
And the queſtion was whether the defendants, as bail, had ſur- 
rendered their principal in time. The ſcire facias was return- 
able on the 1 4th November ; but the defendants did not ſurren- 
der their principal till the evening of that day after the riſing 
of the Court, when it was done at one of the Judge's Chambers. 
The bail were not ſummoned till an hour before the riſing of 
the Court; but the ſheriff returned /eire feci. In anſwer to 
this application to ſet afide the proceedings it was inſiſted that, 


from ſhewing 
pal F Court. 


according 


2 


This objec- 


The Court 
ſet aſide pro- 
ceedings in 


ſcire facias 


againſt bail 
becauſe they 
were ſum- 
moned only 
an hour be- 
fore the 
Court roſe on 
the return 
day. The 
ſheriff's re- 
turn of /cire 
Feti does not 
eſtop the bail 


that they were ſummoned ſo late on | return day that 222 could not bring in their princi- 
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3 to the uniform practice of the Court, the ſurrender 
was too late. And with reſpect to the other objection, that the 
bail were not ſummoned in time, it was ſaid that as the ſheriff 
had made his return of ſcire feci, the Court ought not to en- 
quire into the time when they were ſummoned, but they might 
bring an action againſt the ſheriff if the return were falſe. 
Hunt v. Cox. 1 BI. Rep. 394. 3 Burr. 1360. But 

The Court, on the authority of Pool v. Wills (a) which was 
read from the Maſter's note book, made the rule abſolute. And 
they obſerved that ſummoning the bail only an hour before the. 


riſing of the Court could not anſwer any purpoſe. However, 
as no exoneretur was entered on the bail piece, nor render of 


T ueſday, 
Now. 25th . 


A cuſtom for 
poor and indi- 
gent houſe- 
holders living 
in 4. to cut 
and carry 
away rotten 
boughs and 
branches in a 
chaſe in A. 
cannot be 
ſupported ; 
the deſcrip- 
tion of the 
8 entit- 
being too 
vague. 
Therefore 
where the de- 
fendant Jaſ- 


the principal entered on the Marſhal's books, 
The Rule was made abſolute on payment of cofts. 
Baldwin in ſupport of the rule. Wood againſt it. 


(4) Pool v. Wills, F. 16 Geo. 3. B. R. A 
rule having been obtained to ſhew cauſe why 


thre proceedings againſt the bail ſhould not 


be ſet aſide for irregularity z Which irregu- 


larity was that the ſheriff had not ſummoned - 


the party on the Aire facias in due time, he 
having ſummoned them on the return day of 
the ſcire facias after the riling of the Court; 

_ Is ſhewed cauſe, and contended that 


the Court were bound by the ſheriff's return, 
who had returned a ſcire feci on the writ; 
for which was cited the caſe of Barr v. 


| Satchwell., 2 Str. 813, Where the Court faid 


they would not, enter into the truth of the 
return, But notwithſtanding what was ſaid 
in that caſe, 


' The Court made the rule abſolute for ſet- 


| ting akide the proceedings. 


„ 
8 9 & - 


SELBY againſt RoB1NSsSON. 


TR ESPASS for brakiog and entering the plaintiff” 8 

cloſes, one called Broadway Coppice, and the other Co- 
demore Coppice, in i baddon, Bucks, and cutting down boughs, 
wood, and under wood, and carrying away the ſame. The de- 
fendant juſtified under the following cuſtom; that all and every 
the poor, neceſſitous, and indigent, bouſebolder, and houſe- 
bolders, reſiding and abidiog within the ſaid townſhip of bad. 


don, in the pariſh of M baddon, and county aforeſaid, from time 


immemorial, have uſed and been accuſtomed, at his and their 
free will and pleaſure, ſtanding upon the ground within, the ſaid 
chaſe ſ the cloſes deſcribed in the declaration] as well with their 
hands as with woodhooks, to break off, gather, pick up, take, 


tified in treſpaſs under ſuch a cuſtom, which was found for him, the Court ſet aide the — an .. that 


| r and entered a verdict for the plaintiff with nominal * 


+l 20 


. 
- ' 
„ 


IN/THE TWENTY-NINTH YEAR OF!GEORGE 1. 
and carry away from and out of Whaddon Chaſe aforeſaid as 


well the rotten wood of and belonging to the boughs and 
branches of the trees, ftariding, and growing; ih the ſaid chaſe, 


as the rotten wood broken and fallen off from the boughs 3 and 


branches of the ſaid trees there ſtanding and growing, and found 
upon the ground within the ſaid chaſe, for neceſſary fuel to be 


uſed, burned, and conſumed, in his and their reſpectiye dwelling 


houſes in the townſhip of Whaddon aforeſaid. This cuſtom was | 


traverſed by the replication, and found for, the defengaat. 
There were two other eden, both of which were found 
for the plaintiff, 

Le Blanc, Serjt. obtained a — * to ſhew cauſe why the 1 ver- 


dict on the iſſue taken on the above cuſtom ſhould, not be (et 


aſide, and a verdi& entered for the plaintiff on that iſſue with 


nominal damages (a), on the ground that the cuſtom, « on which 
the juſtification was founded, was bad in point of law; on the 


authority of Gateward's caſe. 6 Co, 59. 6. 
Partridge and Adair. were now proceeding to tow cauſe, * 


to diſtioguiſh this from Gateward's caſe, becauſe the claim there 


| ſet up was by the inhabitants of another pariſh, whereas this is 
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, agart 
Rovinson, 


confined to-bauſebolders within the ſame townſhip ; and the caſe of 


Beau v. Bloom was cited. Another diſtinction was alſo taken 
between Gateward's caſe and this ; that was, on demurter, and 
this application is after verdict, hen every thing neceſſary to 
aſcertain the cuſtom muſt be preſumed to have been ere. 
-Growtber v. Oldfeld, Salk. 3. : 

' 1 The Caurt thought the queſtion too olear for diſcuſſion ; and 

Lid it was impoſſible to. ſupport the cuſtom as now ſet out, It 
migbt perhaps have been.otherwiſe, if the defendant could have 
ſta ted on the record that he was ſeiſed of a certain ancient tene- 
ment, and ſo preſcribed in a gue eſtate; becauſe that would be 
_ limiting the benefit claimed to the houſes to which the preſcrip- 
tion would apply. But there is no limitation at all in this 


caſe; and it is impoſſible to aſcertain who is entitled to this 


right under the cuſtom as ſtated on this record; for the deſcrip- 
tion n 70850 nn is too n uncertain, 


41 8 OR Y eee v. Henley, Born, 233 + 


ende Rule late 


F Liovp 


you-" 
1788. 
Bol OR, 


Wedneſday 
Nov. 26th * 


A letter writ- 


ten by a de- 
fendant (Wo 
pleaded the 
ſtatute of li- 
mitations) to 
the plaintiff's 
attorney on 
being ſerved 
with a writ, 
couched in 
ambigu- 

ous terms 
neither ex- 
preſsly ad- 
mitting or 
denying the 
debt, ſhould 
be left to the 
jury to con- 
ſider whether 
it amounts to 
an acknow- 
ledgment of 
the debt, ſo 
as to take it 
out of the 
ſtatute of li- 
mitations. 


3 fied, toben can ſettle my affairs, "wbich I believe will 


— 
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* ney. Pleas, the general iffve ve, and the ſtatute of Walen 
At the trial at the laſt Hereford Afſizes; before Lord Kxyvox, 
the plaintiff produced the followin g lerter written o "his attorney | 
by the defendant i in January 1788, in order to take this caſe out 
of the ſtatute of limitations ; I have lately been ſerved” 


Mr. Meredith Price with a writ at the ſuit of one Lloyd. Tam at 


loſs to know whether was it your orders, or was it ſome other 
of the ſame hame. For feveral reaſons I cannot ſu ppoſe that an 
old particular friend would ever be guilty of cauſing an action to 
; commenced, without firſt adviſing bim on it. I believe that 
you have had no cauſe to contradi@ my faying, that 1 always 
Terved you on all o&cafions that ever lay in my power; therefore 
flatter myſelf that you have no concern in this bufineſs, How: 
ever if it ſhould appear to the contrary, I muſt beg leave to inform 
you that before will pay any coſt more than defending, will ab- 
Jolutely take bouſe in the liberty of Carmarthen (a), which I am 
fully ſatisfied will anſwer my expectations in buſineſs much bet- 
ter Ante here at Landovery. As to Mr. P.'s views, Iam no 
ſtranger at all to and ſee through them without a ſpectacle; and 


as to yout part, canhot expect to reap any benefit from that quar- 


ter, as he ſays you are (indebted to him to the amount of 700 J 
Therefore if you ſeriouſly conſider your own intereſt, you can- 
not be any gaiper by endeayouring to injure a man who has al- 
ways been your friend. However you are to act as you think 
proper. As in reſpe# to matters between you and me; will be recti- 
How ſoon be. 
Mr. Rice Davies of Swanſea has received poſitive orders from 
Mr. R. Price aud ſon to fell the Erwaſtod and Combuu eſtates, 

and will be advertiſed ſoon; I cannot believe that they will be 
ſufficient to diſcharge the mortgage and Mr. Davis' demand, 

which amobnts in caſh lent and buſineſs done to 1000 /;” 


But the learned Judge, being of opinion that this did not 


amount to à promiſe, or acknowledgment of the debt, fo 
as to take it out of the ſtatute of limitations, nonſuited the 


N plaintiff. 


m mens in ht pr of the cen in 0 e . 
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A rule having been obtained to ſhew. cauſe why the nonſuit 
n not be ſet aſide and a new trial granted, 


Bower now ſhewed cauſe. None of the exprefions uſed'i in 


the defendant's letter amount to an acknowledgment of any 


exiſting debt. By that it does not appear that the defendant 
even knew who was the real plaintiff; for tre ſpeaks of one 
Lloyd, and wiſhes to be informed whether the plaintiff was that 
perſon ; and then he proceeds to ſtate reaſons why he did not 
gonceive it was the plaintiff. So far from his acknowledging 
the exiſtence of the debt, he even ſeeks for information as to 


the cauſe of action. And no argument can be drawn from that 
part of the letter relative to the coſts, as if the defendant had ſaid 


that though he was willing to pay the debt, he would not pay 
the coſts; becauſe he perſiſts in ng the n which is 
a diſavowal of the debt 

Bearcreft and Williams, in en of the rule; lated the prin- 
ciple to be, that the ſlighteſt acknowledgment by the defen- 
dant that the debt remains unpaid defeats the ſtatute of limita- 
tions. Then the queſtion is, whether this letter ſhould not 
have been left to the j jury, in order that they might exerciſe 
their diſcretion upon; it; and ſay whether it did or did not 
amount to an acknowledgment of the debt. As to which, it is 


material to obſetve that, from the beginning to the end of the 


letter, which was written on the ſubject of the plaintiff's, de- 
mand, the defendant. does not in any part of it deny the debt. 
He firſt complains that the action is brought againſt him with- 
out previouſly apprifing him of it: but if nothing had been due, 
he would have ſaid at once that the demand was not founded in 
juſtice. Again too he ſays ** before I will pay any coſts more 
than defending, will abſolutely take houſe in the liberty of Car- 
.marthen ; which amounts to an acquieſcence i in the demand, 


and a Adee to the plaintiff to obtain payment of it. And the. 


latter expreſſion ** as in reſpect to matters, between you and 

: me will be reQified when I can. ſettle my affairs, is concluſive. 
In caſes of this ſort the leaſt acknowledgment of the debt has 
been held ſufficient ; as in a caſe before Lord Mansfield, where 
on the plaintiff's attorney ſaying, that his client had a claim on 
the defendant, the latter anſwered ©* F he has any demand on me, 
it ſhall be ſettled.” Now that is much ſtronger than the pre- 
ſent, © as to matters between you and me, &c.:” for the one 
ſuppoſes the exiſtence ** the debt, whereas the other denies it. 


8 3 Wn | Lord 
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1788. Lord KEN vow, Ch. J. having tried the eatle,: declined: giv- 

— ing any opinion upon the queſ tio... 

Ire Asnnuze f, I The only doubt in my mind is whether the 

Tere letter ſhould not have been. left to the jury for them 46+ form 

| their opinion upon it. For it is certainly true that any ne 

kaowledgment will take the eaſe out of the ſtatute of limita- 

tions. Now though this letter is Written in ambiguous terms, 

there ate ſotne parts of it, from which the jury might perhaps 

have inferred, an acknowledgment of the; debt. Throughout 

the whole of it the defendant: does not deny the exiſtence of the 

debt. He begins with reproaching the plaintiff. for; not giv- 

ing him ſome information, of his intention to bring! an ac+ 

tion againſt him; and then he ſays in ſubſtance that ſooner 

than pay the coſts, he will go to gol: And in another part 

he adds, As to the affair between you and me, it will be tec- 

tified ſoon.“ That perhaps does dontain an inſinuation that 

ſomething was due. At I thick iy 9 15 ould have pu. theic 
conſtraction om it. digg. 0 S 0d 10 

Boten, J — lt bas bovis held. ha dhe dighte@t ei 

ment will take the caſe out'bf the ſtatute of limitations; 48 

where the defendant ſaid, “I am ready to apcount, but noth- 

ing is due to you (4). The defendant io his letter affects not 

even to know at whoſe ſuit the action was cemmenced : but it 

is evident that it is merely a ptetence. The Whole of it is a 

begging letter, and it is evidently intended to gain timo; and 

1 am 6f opinion that it ſhoold have been left to the jur. 

Groves, J-—This letter ſeetns to me to be rather more than 

A — letter. Fot it was intended to deter the plaintiff 

from going on with his ſuit, by threatening bim that though 

be ſhould fuceced in the action he ſhould" gain nothing by 

it, No if nothing wefe really due at this time, the at- 

= tempt to binder the 'phibriff from proceeding in the action 

would be abſurd. Therefore I think this letter is exceed 
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1 10 8 was an action of np on a pi both given 


defendants. 
fendants being conſiderably indebted to the plaintiffs, and to ſe- 


veral Wan creditors, and being inſolvent, aſſigned over all their 
effects in truſt to pay 11. in the pound to their creditors, to 
which they all conſented and ſigned the deed, except the plain- 
tiffs, who, as their demand accrued juſt before the failure, refuſed 
to lign'the deed, and to take any cory poſition unleſs the defend- 


ants would give them a note for the remaining 95. in the pound; 


hat amount, 
hey accotdingly gave them the note in queſtion to t F 

a Hah p70 — ſigned the deed, and the defendants made 
It alſo appeared that the reſt of 


the creditors would not have en the ven, unleſs: the A 
tiffs did ſo likewiſe: 5 10 Gy 
* rule having been obtained to ſhew cauſe why a 'new trial 


a ſubſequent promiſe to pay it. 


; . 


ſhould not be granted, 
The Solicitor 7 was now proceeding to ſhewy cauſe; ; 
but the Court deſired the counſel i in ſupport of the rule to begin. 
Law i in ſupport of the rule for a new trial. Firſt, ſuppoſing. 


ditors ſigning 
le now ſettled in a court of equity, that cre 
| ty compoſition deed with the reſt of the creditors ſhall be re- 


junction from ſuin; at law u pon ſecurities obtained 
2 babe for the anfatiofied ſurplus of their debts, it 
does not follow that ſuch a debt is not recoverable i in a court of 
law. ad, Subſequent acts of confirmation have been held, both 
at law and equity, | ſufficient to entitle a party to ſue without: any 
new confideration. | As to the firſt, although. It has been the 
practice 4 late years 1 in a court of equity to grant injubRions* to 


ſtay fits braugbt in the courts of law on ſecurities given by 
inſolvent 'perfons, 


to ſecute to particular creditors a payment b be- 
yond the common dividend, yet all the authorities previous to 


the ſtatute 5 Geo. 2. c. 30. / 22. ſnew that in ſuch caſes a court 


Hey 2 ern. 602. 
t would not ine Sat v. Brac 9. 
ef equity 6 2 9 %K. . 


% „ 


by the defendants to the plaintiffs, tried at the laſt Lanca- 
fer Aſſizes, before Thomſmy B. when à verdict was found for the 
The circumſtances of the caſe were theſe; the de- 
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| Tueſcay, 


Nov. 2516, 


IF all the cre. 
ditors of an 
inſolvent 
conient to ac- 
cept a com- 
poſition for 
their reſpec- 
tive demands 
upon an aſ- 
ſignment of 
his effects by a 
deed of truſt, 
to which they 
are all par- 


. ties, and one 


of them, be- 
fore he exe- 
cutes, obtain 
from the in- 
ſolvent a 
promiſſory 
note for the 
reſidue of his 
demand by 
refuſing to 
execute till 
ſuch note be 
made, the 


note is void 


in law, as 4 
fraud on the 
reſt of the 
creditors ; 
and a ſubſe. 
quent promiſe 
to pay it is a 
+ promiſe with-' 
out conſide- 
ration, which 
will not 
maintain an 
action. 
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Cocks Hort 


againſt 
BENNETT. 


(a) n P. Wms. 620. 


CASHS IN MTCHABUMASUTERM): 


In Lewis v. Chaſe (a), on the defendant's petitioning againſt the 
allowance of the plaintiff's certificate (who had become a bank- 
rupt) the plaintiff gave him a bond for payment of his whole debt, 
in conſideration of withdrawing his petition; and on the de- 
fendant's obtaining a verdict at law on the bond, the plaintiff 
brought a bill in Chancery to be relieved againſt it, which was 
diſmiſſed by Lord Chancellor Macclesfield, The next caſe on 
this ſubject is that of Spurret v. Spiller (O), which is the firſt 
caſe after the ſtatute where an injunRion was granted, the Lord 
Chancellor being of opinion that it was a very proper caſe to be 
conſidered. But the ground on which a court of equity inter- 
feres in theſe caſes is deciſive to ſhew that a court of law can- 
not vacate the contract; for a court of equity interferes upon 
terms, and may give a partial relief ; but a court of law cannot 
try all the equitable circumſtances of the caſe. The Court of 
Chancery alſo has a juriſdiction from the bankrupt laws : but 
there is no analogy between caſes on the bankrupt laws and the 
preſent, A ſecurity given by a bankrupt to obtain his certificate 
is vacated by the ſtatute 5 Geo. 2, The bankrupt laws are com- 
pulſory, and the object of them is an equal diſtribution among 
the creditors, and the diſcharge of the bankrupt on giving up all 
his effects. But a compoſition agreement with creditors has for 
its object only an equal partition of all the inſolvent's effects 
among the creditors : but the future liberty of the perſon of the 
inſolvent is no patt of the object of their agreement.” And this 
caſe is different from that of Spurret v. Spiller, and the eaſe put 
by Lord Hardwicke in Lord Cheſterfield v. Fanſſen (c); for in 
thoſe caſes a preciſe dividend was to be made; and the Court 


of Chancery interfered on the ground that it was a fraud on the 


other creditors, who might othetwiſe have obtained a larger di- 


vidend: but in this caſe in as much as the whole fund was 


alligned, the creditors could not poſſibly be prejudiced by the 
ſecurity given to the plaintiffs. But, ſecoadly, Even if this wete 
fraudulent as againſt the reſt of the creditors, yet it was not ſo 
as againſt the defendants; for there was a good conſideration for 


the promiſe in law, There was a preceding debt, which was re- 


vived by the ſubſequent promiſe. In Trueman v. Fenton (d) it 
was held that a note given by a bankrupt after his bankruptcy 
for a debt due before was valid. That was determined on the 
ground. thet the old debt due. in-conſcience, though hot in law, 
(5) 1 Ath, 105, © (c) 1 4th. 352. 
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(4) Coup. 54. 
Was 
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was a good conſideration for a promiſe. Then as the Court in 


that caſe gave effect to the promiſe, there is no reaſon why the 
former debt ſhould not be a valid confideration for the ſubſequent 


ptomiſe which was made in this cafe. - 

Lord Kenyon, Ch. J.—In determining this caſe, I wiſh to 
diſclaim founding my opinion upon grounds of equity as contra- 
diſtinguiſhed from grounds of law, The foundation of my opi- 
nion is, that the temptation to give this note was à fraud on the 
creditors who were parties to the contract, on which their debts 
were to be cancelled in conſideration of receiving a eom poſition. 
The note preceded the execution of the deed ; all the creditors 
being aſſembled for the purpoſe of arranging the defendant's 
affairs, they all undertook and mutually contracted with each 
other that the defendants ſhould be diſcharged from their debts 


after the execution of the deed. Then theſe plaintiffs, in fraud 
of that engagement, entered into a conttact with the defendants, 


which prevented their being put in that ſituation which was the 
inducement to the other creditors to ſign the deed, and to relin- 
quiſh a part of their demands; If a bankrupt, or an inſolvent, 
after becoming free from his engagements, having no reſtraint 
on his mind, voluntarily give ſecurity for 'a former demand, 
which is only due in conſcience, ſuch a ſecurity may be enforced 
in a court of law. But the contract in the preſent cafe affected 
all the other creditors, 'by rendering abortive all that they had 
intended to do for the bankrupt, in-compounding for their debts. 
It has been ſaid that the court of Chancery has interfered in 
theſe caſes on equitable principles, and that ſome of the eaſes 
are one way and ſome another. But I do not know that Lord 
Hardwicke (in Lord Ghefterfield v. Fanſſen) would have been of 
a different opinion in a court of law. And during the time that 
L was in a eourt of equity, the deciſions on this ſubject were 
uniform; and in theſe fort of caſes the · Court ordered the ſecu-· 
rities to be delivered up. Then as to the revival of this debt by 
a ſubſequent promiſe, contracts not founded on immoral on 
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derations may be revived, though before there was o legal te- 


medy, But this tranſaction is bottomed in fraud, which is a 


ſpecies of immorality ; and, not being available as ſuch, can- 
not be revived by a ſubſequent promiſe, * 


Asunuxs r, ].—lf this ſecurity be fraudulent, a court of law 


may avoid it as well as a court of equity; and in my apprehen- 


Hats it is a fraud on the reſt of the center For they were 
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induced to enter into this agreement on principles of humanity, 
in order to diſcharge the defendants from their incumbrances: 
and if they had not thought that ſuch would have been the 

effect, they would not probably have agreed to ſign the deed, 
but each would have endeavoured to obtain payment of his 
whole debt. Therefote, I think that this ſecuriy is not mere 
ly voidable, but abſolutely void. If it had been only voidable, 
the ſubſequent promiſe might have revived it: but if void 
in its creation, no promiſe could ſet it up again. But here the 
note was void on the ground of fraud; and any ſubſequent pro- 


miſe muſt be a nudum pacum : For the debt was annihilated 


by the deed of compoſition; and the plaintiffs had conſented te 
take a ſmaller ſum than their original debt. This is not like a 


| ſecurity given by an infant, which is only voidable ; for that may' 


be revived-by a promiſe after he comes of age. In ſuch caſe he 
is bound in equity and in conſcience to diſcharge the debt, 
though the law would not compel him to do ſo: but he may 
wave the privilege of infancy, which the law gives him for the 
purpoſe of ſecuring him againſt the impoſitions of deſigning per- 
ſons. And if he chooſe to wave his / privilege, the aer ure 
promiſe will operate upon the preceding conſideration. 
Bur I ER, J,—The caſe of Smith Bromley (a) (in which 
that of Lewis v. Chace is ſhaken) goes the full length of decid- 
ing this queſtion. Here the defendants were abſolutely. in the 
power of the plaintiffs at the time when this note was given; 
they took an undue advantage of the diſtreſſed ſituation of the 
defendants. If this note had been obtained by actual compul- 
ſion, there is no doubt but that it would be void; now this 
is equivalent to it. Then if the ſecurity were void at its erea- 
tion, no ſubſequent: promiſe. can ſet it up; for it muſt be recol- 


lected, that the promiſe, which is relied on, is to revive the 


note. This not like the caſe of Trueman v. Fenton, where the 
party was a free man, and acted one: en after his 
bankruptey. 1 N at 3100 5 lien 21: 40 
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The KINO again} Bo N DD. 
Rule had been obtained by Le Blanc, Serjeant, to ſhew 


cauſe why an information in the nature of a guo warranto 

ſhould not be exhibited againſt the defendant to ſhew by what 
authority he claims to be a free burgeſs of the borough of Cam- 
bridge. This is an ancient borough incorporated by the name 
of the mayor, bailiffs, and burgeſſes of Cambridge, and conſiſts 
of a mayor, 12 aldermen, and 24 common councilmen. In 
1766 a bye-law was made that in future no perſon ſhould be 


made an hanorary freeman, except the mayor's honorary free-. 


men, -unleſs he ſhould be firſt propoſed by the mayor, bailiffs, 
and burgeſſes, on one grand common day, andapproved of by the 
majority then preſent, and ſhould not be ſworn a free burgeſs 
unleſs confirmed at the ext grand common day by the mayor 
bailiffs and burgeſſes or the major part then preſent. In 1776 
the defendant was elected an honorary freeman of the borough, 
on payment of 20/. and was {worn in on the ſame grand com- 
mon day. It further appeared that in 1777 the defendant was 
elected a common councilman; and ſerved the office of mayor in 
1779, and again in 1783. In the years 1784 and 1785 fimilar 
informations to the preſent had been exhibited againſt the de- 
fendant and other freemen, on the ſame account of the irregula- 
rity of their firſt election, which were afterwards abandoned. 
Upon which another bye-law was made on 12th April 1785, 
ſtating that, as doubts had ariſen reſpecting the validity of the 
bye-law of 1760, to obviate and.prevent any ſuch doubts in fu- 
ture, and to put an end to all ſuits concerning the ſame, it was 
declared that that bye-law and every part thereof was null and 
void, and that it be expunged and made void from the common 
day book: 
and every ſuch perſon and perſons not having reſigned ſhould be 
and was thereby confirmed and declared to be good and effectual 
to all intents and purpoſes; and that the ſuits inſtituted againſt 
ſuch freemen ſhould be defended at the expence of the corpora- 
tion. The conſtitution of the corporation appeared further to 
be that before a perſon is competent to ſerve the office of mayor 
be muſt have been elected a free burtzeſs, and then he muſt paſs 

offi ces before hei is eligible to the office of common councilman, 
CEOS 9 L which 


and it was further ordered that the freedom of all 
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which latter fill up the vacancies among the aldermen, and from. 
the body of aldermen the mayor is annually choſen, And it 
was depoſed by the'defendant that if he ſhould be adjudged to 
have been incligible at the time that he filled the office of mayor, 


the franchiſes of fix aldermen, 11 common | councilmen, and 
above 100 freemen of the corporation would be thereby deſtroy- 


ed: and if all theſe ſhould be ouſted, he conceived that the cor- 


poration would be in danger of being diſſolved. [But in anſwer 


to a queſtion from the Court in the courſe of the argument, the 
defendant's counſel admitted that elections might ſtill be made 
notwithſtanding theſe perſons ſhould be ouſted]. The defendant 
further depoſed that Hawes, one of the perſons applying for this 
information, was ſworn in the very day on which he was elected, 
in the ſame manner that the deponent had been. 

Law and Wilſon | ſhewed cauſe againſt the rule, by obſerving 
that the Court had in many inſtances departed from the general 
rule of limitation reſpecting the granting of informations in the 
nature of quo warranto if applied for within 20 years, where 
ciccumſtances haye appeared which have induced. them in their 
diſcretion to narrow it. In the very inception of that rule, in 
the Wincbelſea cauſes (a), it was ſaid by the Court that length of 
time, though within 20 years, might weigh as preſumptive 
evidence, or as one circumſtance joined to others, to ſhew the 
impropriety of granting an information. And that was again 


recognized in The King v. Stacy (5), where Lord Mangfield ſaid, 
that within 20 years there might be other circumſtances to war- 


rant the Court in ſaying that a proſecutor of an information 
ſhould not make uſe of the king's name for ſuch and ſuch pur- 


poſes. And in a caſe there quoted of The King v. Phe and 
Braddock, T. 20 Gee. 2. an information was refuſed after quiet 
poſſeſſion for 14 years alone. Now the preſent defendant was 
elected ſo long ago as the year 1776, and the Court in forming 


their judgment upon the propriety of granting or refuſing an 
information will pay ſome regard to the length of time which 
has elapſed ſince his election. The bye-law of 1766, upon which 
the queſtion ariſes, has been expunged and declared null and void 


by the ſubſequent bye · law, and the rights of all thoſe perſons whoſe 


freedom was affected by it confitmed by a ſubſequent act of the 
corporation. But beſides, there are ſeveral material reaſons'why | 


1 Court ſhonld refuſe their interference in this caſe, which 


(a) + Burr. 1963, and 151. (2) Ante, 1 vol. 3. 
| have 
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have been ſuffered to weigh in other caſes. It is ated that the 


franchiſes of above 100 freemen, and of other principal officers 
of the corporation, depend upon the validity of the defendant's 
election; and indeed all the corporate acts done ſince he was 
firſt elected mayor will be null and void, if it ſhould appear that 
he was illegally choſen. And if the exiſtence of the corporation 
is only endangered thereby, that will be a very ſufficient reaſon 
for refuſing the information, In the caſes of Rex v. Stacy, and 
Rex v. Binſted (a), that is aſſigned as a reaſon for rejeQting an ap- 


plication of this ſort: and it was particularly relied upon in the 


caſe of The King v. Dawes (b), Another ground for denying 
this information ariſes from the ſituation of one of the relators, 


the validity af whoſe election ſtands exactly upon the fame foot- 


ing as that of the defendants. This was alſo a principal objec- 
tion relied on by the Court in The King v. Maſter, namely, that 


the perſons who applied for the information in that caſe were 


participators of the guilt, if any, of the perſon complained of. 
And when the firſt information was moved for againſt Sracy, 
the application was diſmiſſed by the Court, becauſe the relators 
had concurred in the election at the time. It is alſo obſerrable 
that the informations which had been before exhibited againit 
the defendant and other perſons in the years 1784 and 1785 were 
abandoned, which ſhewed an acquieſcence in their title at that 
time, and is an additional reaſon for the Court's refuling now to 
lend their aſſiſtance to find a defect in it. 

Le Blanc, Setjt. in ſupport of the rule. It plainly appears that 
there is ſufficient ground for the preſent application, inaſmuch 


as the defendant's election was directly repugnant to the bye-law 


of 1766, which was in full force at that time. That bye-Jaw 
was founded in reaſon and convenience, and was calculated to 
prevent any ſurpriſe upon the body at large of the corporation 
by ſome few of the members colluding together to introduce 
new freemen. That being a ſubſiſting law for elections at the 
time, no ſubſequent repeal of it can poſſibly validate thoſe inter- 
mediate elections which were void ab initio, by being repugnant 
to the form preſcribed. Then as to the objections which have 
| been raiſed to the information's being granted under all the 
circumſtances, they are either inſufficient in themſelves, or are 
not warranted by the facts. The length of time in this caſe is 
clearly not a ſafficient bar in itſelf. The limitation of 20 years 
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for hrioging inforaiations of this ſort has been long ſettled; nor 


have any of the cafes mentioned narrowed the rule ſo much as 
is now contended for, And as for the argument which has 
been drawn from the informations which were exhibited a'few 
years ago having been abandoned ; if that circumſtance could at 
all vary this caſe, it would rather apply.the other way; for it 


negatives the idea of undiſturbed poſſeſſion, which is relied up- 


on in the authorities from whence the argument for the defen- 
dant has been drawn: but in truth that circumſtance cannot 
have apy weight, otherwiſe every bad title might be cured by 


procuring ſome friend to apply for an information, and after- 


wards to abandon it. The remaining objections, which ate the 
two principal ones, are anſwered by appeal to the facts ſtated. 
Firſt, it is not ſworn that no future election can be made even 
though all the perſons. mentioned who derive title from the de- 
fendant were to be ouſted ; all that is ſworn by the defendant is 
that he conceived that the corporation will be in danger of being 
diſſolved ; and indeed the fact is otherwiſe. And laſtly, though 
it appears that Hawes, one of the perſons now applying for 
the information, was ſworn in on the ſame grand common day 
on which he was elected, yet as it is not ſtated when he was 
elected, non conſtat but that it was after the repeal of the 
former bye-law, under which the defendant's election was made. 
Lord Kenyon, Ch. } .—The ground of the preſent applica- 
tion is to give the parties an opportunity of trying the legality 
of the defendant's claim to be a burgeſs of the borough of Cam- 
bridge. It there were any other mode by which they could diſ- 


pute this point, and it depended on the diſcretion of the Court 
merely whether they would facilitate the means or not, I ſhould 


not be ready to lend that aſſiſtance in the preſent cafe, where the 
titles of ſo many perſons may ultimately be involved. But as 


the conſtitution has not pointed out any other mode of coming 
at the queſtion within the power of the parties, and as deriva - 


tive titles have been very frequently affected in this manner, I 


do not know where the line is to be drawn, or how I can ſay 
that the information ſhall not go in this inſtance. With re- 


ſpect to the time within which the application i is made, if a 


poſſeſſion of 12 years ſhall be deemed ſufficient to protect the 


defendant's. title from enquiry, why ſhould not 1 1 years'operate 


to the ſame purpoſe ? Thus we ſhall go on pruning away the 


time which has been limited in ſuch caſes, and 1 do not fee 


where 
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here we are to ſtop. On the other hand, I ſee great reaſon for 
adhering to the limitation of 20 years, which has been ſolemnly 
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ſettled, within which period the Court will receive theſe ſort of The King 


applications. And great difficulties will ariſe from narrowing that 
rule to ſhorter time ; though I admit that there may be other 
circumſtances which may weigh with the Court in refuſing 
their aſſiſtance within that period. If the proſecutor had clearly 
appeared to have ſtood in the ſame ſituation with the defendant 
whoſe title he attacked, that would have had its weight with 
me; but that does by no means neceſſarily follow from the man- 
ner in which this fact is repreſented. Or if it had appeared 
that the corporation would be diſſolved in conſequence of the 
loſs of ſo confiderabte-a number of its members, that alſo 
would have been a good reaſon for refuſing this application. 
But here it is admitted that that would not be the caſe, but 
that the remaining members might proceed to a new election. 
Upon the whole, therefore, I am of opinion that the defendant 
has not laid before the court ſufficient grounds to entitle him- 
ſelf to a diſcharge of the rule for an information. 

 ASHHURST, J.—1 agree entirely with the reaſons which have 
been given by my Lord. This caſe dees not fall within any of 
the reaſons adopted by the Court in former caſes for breaking 


in upon the general rule of 20 years, which is the period fixed 


for receiving applications of this ſort. Here the parties have 
come conſiderably within the 20 years; they have come within 
12 years, which is a leſs time than occurs in any caſe where the 


Court have refuſed the information for length of time. And if 


12 years ſhall now be held to be too long a poſſeſſion for the 


Court to diſturb, it will amount to ſaying that there ſhall be no 


rule at all reſpecting limitation of time. If then the appli- 
| cation bas been made in time, nothing is ſtated to encline the 
Court in their diſcretion to refuſe the information, It does 
not appear that the proſecutor ſtands in the ſame ſituation as the 
defendant. It is ſtated that he was elected in the ſame manner, 


but the time when is not mentioned; fo that he may have 


been elected after the laſt bye-law in 178 5. Again it is not ſaid 


that the corporation nu neceffarily be diſſolved. If theſe per- 


ſons ſhould be disfranchiſed, all that the affidavit amounts to 
is that in the opinion of the defendant it may tend to a diſſolu- 
tion. Then as to the former information's having been aban- 
doned, * make any difference, as the reaſons for- that 
0 9 M abandonment 
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T HIS was a rule calling on the defendant 1 to ſhow wy 
L why an information in nature of a guo warrants ſhould 
not be exhibited againſt bim to ſhew by what authority be 
claimed to be an alderman of the borough of Bedford. 

The affidavit, on which the rule was obtained, ſtated, that 
the borough of Bedford was a borough and corporation by pre- 
ſcription, governed by a mayor, recorder, and an indefinite num 
ber of aldermen, two bailiffs, and 13 common council men. 


By the cuſtom of the borough, every burgeſs, duly elected to 


and ſerving the office of mayor, becomes, at the expiration of 
that office, an alderman ; and by the ancient uſage and cuſtom 
of the borough, the office of alderman can only be held by per- 
ſons reſident within the borqugh.; and every alderman removing 


from the borough, and no longer continuing to refide therein, 


thereby vacatet bis office. The defendant, who had before been 
a burgeſs, was duly elected to, and ſerved, the office: of mayor 
from Michgelmas 1768, to Michaelmas 1769, from which time 

he 
removed rom the borough, and has not ſince refidet 88 by 
which he forfeited his office of alderman. In January 1787 
he was appointed receiver of certain eſtates in -Middk/ex: under 
an act of parliament for enlarging certain charitable uſes for 
the poor of Bedford; and, by z. clauſe in that act, the receiver 
is required to reſide on the ſaid eſtates, It alſo; ſtated that the 
defendant nevertheleſs continued to uſe and exerciſe. the office 
of alderman, and doth now uſe and exerciſe.the-ſame.; - |: | 
The defendant, in his affidavit denied the uſage and cuſtom 
alleged, that an alderman, vacated. his office hy removing. from 


the borougb; and that there never was en inſtancevof a re- 


moval on that account. And he ſtated that ſinec hei left tho 
borough he has kept apartments at the | houſe of Mr. Chah 
one of the, aldermep, for. the mes convenience of attending . 
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to the meetings and buſineſs of the borough ; that he has regu- 
larly: attended the principal meetings three or four times every 
year, and has upon all occaſions been ready to attend at the 
borough when his preſence there was neceffary. And that the 
members of the corporation always appeared fatisfied with ſuch 
his attendance and diſcharge of his duty, and never required him 
to attend in any other manner. 

\ Partridge and Wixgley ſhewed cauſe ali the rule. The 
ground of this application, which is for non- reſidence within 
' the borough, againſt the defendant is entirely done away by the 


caſe of The King v. Ponſonby (a) in Dom. Proc. where upon re- 


ference to all the judges it was held that non- reſidence is not a 
ſufficient ground for an information in the nature of a quo war- 


ranto againſt a member of à corporation without a previous 


amotion. And if a proper caſe were laid before the court to 
ſhew that the defendant had been guilty of any neglect or mif- 
conduct for which he ought to be amoved, and upon proper 


application to the corporation they had refuſed to interfere and 


do their duty, no doubt bat that this court would compel them by 
mandamans, according to what is ſaid in the caſe of The King v. 
St. Fobn's College Cambridge (b), in which caſe à mandamut went 
to the head of the college, and the reſt of the fellows, and maſ- 
ters, commanding them to amove certain fellows who had not 
taken the oaths appointed by the 1 V. & M. And it is not to 
be diſpated fince The King v. Richardſon (e) but that a power 
of amotion is neceflarily incident to a corporation. The corpo- 
ration indeed are the beſt judges of what duties are neceſſary to 
be performed to the body by the ſeveral members. It does not 
appear that any particular duty is required from the defendant, 
which would requite his conſtant attendance; and if the cor- 
poration have in no reſpect been injured by bis non-refidetice, 
and they are content, there ſeems to he no reaſon for the inter- 
fetence of this court in any ſhape, but certainly not in the pre- 
ſent mode. Neither does it make any difference in this caſe that 
it is ſtated to be the conſtitution of this borough that“ on- 

« «© reſidence thereby vacates the office of alderman,” for in Paughan 
v. Dewit (4), which was an action for a falſe return to a man- 
ahi to admit ww fwer the plaintiff dani ol the e of 
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CASES IN MICHAELMAS' TERM 
New. Radnor in Wales, to which the defendant had returned 
non fuit electus ; among other things ſtated: there appeared to 
be a clauſe in the charter that any officer in futuro to be choſen 
Sc. non diutius remanebit in - officio, | &Gc. quam infra bur gum 
prædictum, vel libertatem, et franchefas- inde. cum tots familid 
inbabitabit, &c., and it appearing that the plaintiff when he was 
choſen common councilman, out of which the bailiff muſt be 
choſen, was a foreigner, it was pretended that his office of com- 
mon councilman was void by this clauſe, and: ſo not qualified to 
be elected bailiff: This matter being reſerved for the opinion 
of Lord Holt, he held that the clauſe was declaratory of the 
common law ; and that the not inhabiting withip the borough 
was a good cauſe to amove a member; but that it did not 19% 
fatto determine his office without an actual amoval. The plain- 
tiff 1 therefore recovered. There. is beſides another reaſon why 
the Court ſhould not entertain this application, becauſe it does 
not appear that the party applying is a member of the corpora- 
tion; and in the King v. Stacey (a) the Court refuſed ſuch 
an application from PW having no concern with the cor- 

poration, 318 


Wilſon in ſupport of tis tale, As to tho laſt an enck- 
ing the ſituation of the party making the application, though 
not one of the corporation, he is ſtated to be an inhabitant of 
the borough, and as ſuch has an intereſt in the due exerciſe of 
the corporate functions, which were beſtowed for the benefit of 
the inhabitants. The ground of the application is that it ap- 
pears by the cuſtom of this borough that any alderman ceaſing 
to reſide therein thereby vacates his office ip/o ſao. Therefore, 
in as much as it is ſworn that he ſtill claims to be an alderman, 
and ſill attends ſome of the meetings, he is now an uſurper of 
thoſe franchiſes, and this is the proper remedy againſt. ſuch an 
one. Beſides, no mandamus lies in this caſe to fill up the office, 
if the Court ſhould be of opinion that it is vacated, becauſe, the 
number of aldermen is not limited. It is the duty of every cor- 
porator to give his attendance, and non-refidence is only an 
offence as it induces. non- attendance ; and therefore. i in all com- 
mon caſes it is neceſſary to enquire Whether the nature of 
the office be ſuch as to require conſtant attendance, and the 
2 themſelves can beſt judge of the inconveniences 
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ariſing from non reſidenco in Wes reſpect ; for which reafon the- 


Court will refer ſuch a complaint to the body at large in the 
firſt inſtance before they will interfere; and that is the ground 


of the deciſions alluded to. But it is undoubtedly competent 
to the crown in the firſt inſtance to impoſe the condition of re- 
ſidence on the corporators, and to make an expreſs declaration 
that mere non · reſidence ſhall of itſelf vacate the affice. Now 


the cuſtom ſtated amounts to ſuch a declaration. In the caſe of 
the King v. Ponſonby it was only ſtated that he had not reſided ia 


the borough, deducing from thence. as a conſequence « of law 


that the office was vacated thereby, though it appeared on the 


pleadings that he had attended corporate meetings. And beſides 
there was nothing in that charter to limit the continuance of 
the office to the reſidence of the party. Now here the defendant 
ceaſed to refide 13 years ago; and has alſo accepted an office 
which compels his conſtant refidence elſewhere, In the caſe of 
the King and Ponſonby, as reported in Sayer, Lord Ch. Juſt. 

Ryder is made to ſay that the Court will not intend that corpo- 


rations will at corruptly ; and therefore they will grant a man- 


damus to them in ſuch caſes to amove-the party. or examine the 
charge. But that could ſcarcely be expected to produce much 
effect in a caſe where it appears that notwithſtanding an abſence 
of ſo many years the corporation have taken no ſteps to remove 
the defendant, and ſtill continue to ſummon him regularly to 
their meetings. But ſuppoſe fuch a mandamus to go, and they 
were to refuſe to amove him, no remedy remains but the pre- 
ſent. As to the caſe of Vaughan and Lewis, the fat there re- 
lied on was that the party was not reſident at the time of 
bis election: but it did not appear that he did not reſide 


there afterwards, The queſtion was confined to his eli- 


gibility at the time; therefore the opinion of Lord Holt was 
extra- judicial; and at moſt was only the opinion of one 
judge; and that too delivered out of Court. And at any 
rate the report muſt be erroneous, for it is there ſtated 
that non ſuit electus is a bad return, which has been often 
ruled otherwiſe. The other caſes cited only prove that a 


corporation have a power. to amove, which does not affect this | 


queſtion, N 


Lord ron, Ch. J—lt is admitted that the deteodent 


Was at firſt” legally elected to the office of alderman of the 


borough of Baſed and I am of opinion that, « on the conveni- 


2 n . ence 
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1788, ence of the thing, on reaſon by analogy to other caſes, and on 


n authority, his ceaſing to reſide in the borough did not ipſo facto 
"I N. put an end to his corporate exiſtence. Firſt, in point of conve- 


Heaven. nience; At what time can it be ſaid that he ceaſed to be a mem- 
a: ber? Was it at the firſt moment when he left the town? And 
ſhall all thoſe perſons, who derive their title under him during 
theſe laſt thirteen years, be declared unduly elected? Such a 
doErine would be productive of infinite confuſion and hardſhip 
on third perſons. Then conſider this by analogy to other caſes: 
the ſtatute of Weſtminſter 2. (a) c. 1., which reſpects the opera- 
tion of fines, declares that fines levied contrary to that ſtatute 
ſhall be 7p/o jure null: and yet it has been repeatedly determined 
(5) that they are only voidable, and muſt be reverſed by writ of 
error. Then as to authorities: it is true, indeed, that the caſe 
in Carthew (who in general is a good reporter) was.not a judi- 
; cial authority: But the parties themſelves referred the queſtion 
5 to Lord Holt, a lawyer of the greateſt eminence ; and as far as 
8 a point can derive authority from any one perſon, the opinion 
of Lord Holt upon this ſubject has great weight: and he thought 
that the office of common councilman did not become r/o facto 
vacant. by non-refidence, and that the party did not loſe his 
franchiſe till a ſentence of amotion by the corporation had been 
pronounced. Therefore I am of opinion, on reaſon, on analogy, 
and on the caſe cited, (there being no contrary deciſion) that 
there muſt be a judgment of amotion againſt this defendant by 
the corporation of Bedford for non- reſidence, before we can in- 
terpoſe. by granting an'information in nature of a Je warranto 
againſt him. 

ASHHURST, J. ane a perſon bas been once duly elected 
into a corporate office, and forfeits it by miſconduct, his amotion 
by the corporation 1s a previous and neceſſary ſtep to be taken, 
before this Court will grant an information in nature of a guo 
warranto againſt him. For when a corporator neglects the 
duties of his office, the corporation ſhould firſt take cognizance 
of it and deprive him, and then it may be properly brought be- 
fore this court. And there is no inconvenience in this mode 
of proceeding : for if any perſons find themſelves injured by the 
non- reſidence of a corporator, and the corporation refuſe to in- 
ter fete and to do their duty, ſuch * may apply to this 


(a) 13 Ed. 1. f. 1. a4; N (6) 2 Inft. 336. | 
„ Court 
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Court for à mandamus directed to the corporation to enforce a 


performance of their duty. There is no caſe in which this 
Court has interfered by granting a 9 warranto information 
under circumſtances fimilar to the preſent. And the caſe of 
Vaughan v. Lewis, though not exactly like this, is yet in 
ſome degree an authority for the judgment which we are now 
giving. For though it is ſaid in this caſe that the office of 
alderman becomes 'vacant by non-refidence, yet that muſt be 
underſtood to mean, that it ſhall be avoided by legal means. 
Therefore I am clearly. of opinion that this application: is ill 
founded for want of the previous amotion of the defendant by 
the corporation. 

Grose, J. (4)—TI thought it was a ſettled aeleciple of corpo⸗ 
ration da that a corporator muſt be disfranchiſed by the corpora- 
tion for non- reſidence, before any application for an information 
in nature of a guo warrento can be granted. The principles 
laid down by my Lord Chief Juſtice are founded in good ſenſe ; 
and they are ſtrongly corroborated by the caſe.referred to Lord 
Holt. And there being no deciſion againſt it, I think it would 
be too much to grant this information. | 

| | Rule diſcharged. 
(a) Abſ. Buller, J. 


The KINO againſt Wiki fie irn. 


Rule had been obtained (calling on the defendant to ſhew 
A cauſe why an information in nature of a guo warrants 
ſhould not be exhibited againſt him to ſhew by what authority he 
claims to be an alderman of Bedford,) on an affidavit which 
ſtated the conſtitution of the borough as in the laſt caſe. It alſo 
ſtated that there is a miniſterial officer in the borough called the 
town Clerk, attendant on the corporate courts and meetings, 
which corporate courts and meetings are ſubject to the control 
and direction of the aldermen. The perſon, who made the affida- 
vit, alſo Rated that he believed that the accounts of the town clerk 
_ are adjuſted and allowed of by the aldermen ; and that by the an- 
cient uſage and cuſtom of the borough, the office of town elerk 
is incompatible with that of alderman. It then ſtated that the 


tion from the latter office. 
* court will grant an information in the nature of a guo warranto againſt him. 


2 defendant, 
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Where the 
townclerk's 
accounts are 
allowed by 


; the alder- 


men, or 
where a town- 
clerk acts 
miniſterially 
under the al- 
dermen, who 
are judicial 
officers, the 
offices are 
incompat- 
ible; and the 
appointment 
to the former 
office is equi- 
valent to an 
amotion by 
the corpora- 


And if the perſon fo e continue to exerciſe the office of alderman, 
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1788. defepdant, who had“ been a burgeſs, was duly elected mayor 4 
at Mithaelmas 1782, Which office he ſerved till 'Michaelmas 1783; 
The kiss when he became an alderman. In September 1784 he was elect 
againſt 

Parewan, ed town Clerk; which office he has ſince exerciſed together with 
| that of alderman, eontrary to the uſage of the borough; and 
has from time to time acłed as one of the aldermen who have allows 

ed bis accounts'as town clerk. | 

The defendant” in his affidavit alleged that he had never offi- 
ciated as town clerk, the whole duty of that office having been 
tranſacted by his depaty. He denied that the two offices were 
incompatible, and that the aldermen ſettled the town clerk's ac- 
counts, they being uſually ſettled and adjuſted by the chamber- 
lain; and ſaid that the corporation always appeared ſatisfied with 
the deſendant's conduct as an alderman, as well as in the manage- 
ment of the town clerkſhip by deputy. He then ſtated two in- 
ſtances in the borough, the one of the offices of town clerk and 
com mon council mat having been enjoyed by the ſame perſon in 
1721, the other of the enjoyment of the offices of town clerk 
and alderman by a Mr. Hill from 1750 to 1784. 

Partridge and Vigley now (hewea cauſe, and relied on the obs 
jection which prevailed i in the laſt caſe, namely, that the de- 
fendant had not been previouſly amoved from his office of 
alderman by the corporation, But there was not any ground for 
amotion even by the corporation in this caſe; for the two of- 
fices are not neceſſarily; incompatible. The only ground, on 
which they are ſtated by the proſecutor to be incompatible, is 
fully explained by the defendant's affidavit; and there are two in- 
ſtances in which theſe offices have i in point of fact been enjoyed 
together in this corporation. 

Wilſon, in ſupport of the rule, contended, on the authority of 

| Milward v. Thatcher (a), and the note in Dyer 332. b. that the 
offices of town cleik and alderman were incompatible, In Mil- 
ward v. Thatcher, where the plaintiff who was a jurat of the bo- 
rough of Haſtings was afterwards elected town clerk, the real 
queſtion was, whether the two offices were incompatible. 
One of the iſſues directed by the Court was to try whether the 
plaintiff was duly elected to the office of town clerk ; and after 
arguing the fpecial caſe the Court determined that he was duly 
elected, notwithſtanding he was a jurat at the time of his elec-. 
tion; ; and immediately after the determination of that cafe they 


(a) Ante, 81. 


8 granted 
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granted a mandamus to the corporation to fill up the office of jurat 1788. 
which he had thereby vacated, Now that could only have been 
granted on the ground of the two offices being incompatible. But ** —4 
in this caſe there cannot be any mandamus to compel the corpo- Parzuan. fk 
ration of Bedford to fill up the office of alderman, becauſe the 150 
number of aldermen is indefinite. And however doubtful it may | 14 
be as a general queſtion whether theſe two offices are or are not 
incompatible, it appears that they are ſo in this borough : For 
it is expreſsly alleged that the town clerk's accounts are allowed 
by the aldermen. And notwithſtanding this fact is in ſome de- | kg 
gree denied, yet that alone is a ſufficient ground for granting 1 
this information, in order that it may be tried. "Fu 
Lord KR N VON, Ch. J.— I do not think that the offices of alder- 
man and town clerk are neceſſarily incompatible; for in ſome. 
corporations aldermen are not judicial officers, If an alderman 
be alſo a magiſtrate, and the town-clerk act miniſterially under 
him, then indeed theſe two offices cannot be held by the ſame 
perſon. Now here it is a queſtion whether the town clerk's ac- 
counts are not allowed by the alderman : if they are, I think the 
twooflicesare incompatible; and this information ſhould be grant- 
ed for the purpoſe of trying that fact. In the caſe of The King v. 
Gayer (a) it ſeemed to be agreed that the offices of juſtice of the 


peace and overſeer of the poor were incompatible, becauſe the pf | 
accounts of the latter were ſubject to the control of the former. it 5 
Then if theſe offices be not compatible, there is not the ſame 16 
reaſon for refuſing this application, which prevailed in the laſt 10 
caſe. For the appointment of the defendant to the office of IF 


town clerk was an act of the corporation themſelves, which, if 
the offices be incompatible, is equivalent to an amotion. 
ASHHURST,. J. and GRosg, J. (5) gave their opinions to the 
ſame effect. 
Rule abſolute. 
(a) 1 Burr. 245. (6) 46/. Buller. J. 


Dos on che Demiſe "ci Lord PALMERSTON: * . 
Corr p. * 


882 had obtained a rule, calling upon the defen- Where the 
dant to ſheey cauſe why the writ of poſſeflion which had Plaintiff in 


ejectment is 


been iflued in this cauſe ſhould not be ſet aſide for irregularity: "pray ty 


wand of the-defendant's confefling leaſe, entry, and ouſter, he is not entitled to ſigu judgment againſt the ca- 
fual.ejefor till the poſea comes in on the day in bank. 
90 and 
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and the poſſeſſion reſtored, Cc. The ground of the motion 


was that the defendant not having confeſſed leaſe, entry, and 
ouſter, at the trial, in conſequence of which the plaintiff Was 
nonſuited, the latter had immediately entered up judgment 
againſt the caſual ejector, and taken out the writ” of enn 
before the poſtea came in on the day in Bank. j 

Law now contended for the regularity of: the proceeding, and 
cited Sty, Prac. Reg. tit. Contempt, p. 166. edit. of 1707, in 
ſupport of it: and obſerved that the ſtatute 4 Geo. 2. c. 28. 
did not point out any particular time for ſigning judgment 
againſt the caſual ejector, or taking out the writ'of poſſeſſion. 
This queſtion he ſaid had been lately very fully conſidered in 
the Court of Common Pleas (a), where the practice a as noticed in 
Styles was approved and confirmed, 
Shepherd, in ſupport of the rule, ſaid that whatever the prac- 
tice. might formerly have been, it was clearly otherwiſe now : 
and it was highly reaſonable that it ſhould be ſo, for the de- 
fendant might be able to aſſign a ſatisfactory reaſon to the Court 
for ſetting aſide the judgment; as, for —— want of due 
notice of trial. 

The Court, upon reference to the maſter, were perſedly ſatis- 
fied of the irregularity ; and ſtated the practice from Lilly's 
Prac. Reg. tit. Poſtea (b) to be that after a nonſuit at Ny/ Prius 


for want of the defendant's confeſſing leaſe, entry, and ouſter, 


the writ of poſſeſſion cannot be taken out till after the poſtea 
comes in on the day in Bank ; and 
Lord Kenyon, Ch. ].—added, that if the practice i in C. B. 


were otherwiſe ſettled, that would not alter the mode of proceed- 
(a) T W 4. Fairfax v. Bentley, H. | © The Court took time to conſider of the 
27 Geo. 3. C. B. | 4 queſtion ; and, it appearing that the uſual 
Kirby, Serjt. moved for a rule to new practice had been to ſign judgment and take 
cauſe why judgment againſt the caſual ejec | out the writ of poſſeſſion immediately after 
tor, and the writ of poſſeſſion iſſued thereon, | the trial, they held that the proceedings in 
ſhould not be ſet aſide for the defendant” not | this caſe were regular, and diſcharged the 
having confeſſed leaſe,” entry, and onſter, at rule. The Ch. J. obſerving that there was 


2 


the trial, whereby the plaintiff was non- | leſs poſſible inconvenience in this practice 


ſuited. The. queſtion was whether judg- than otherwiſe. He alſo obſerved upon the 
ment could be ſigned, and writ of poſſeſ- | difference between the conſent rule and the 
ſeſſion taken out, before the day in bank. | condition rule; the latter expreſsly ſtays 
Watker, Serjt. ſhewed cauſe, relying up- execution ; but by the other it is expreſsly 
on the words in the conſent rule that in | conſented, that judgment may be entered 
default thereof [i. e. conſeſſing leaſe, entry, in default of defendant's: . leaſe, 
and ouſter], judgment be entered againſt the entry, and ouſter, 
defendant ; and he cited 1 2 * Reg. (2) 2. vol. 423. ed. 1735. and this 9 5 


4 ing 
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ing in this Court; and he manght the latter. method: n 1788. 
all compariſon the beſt. Wm — 
However, as no: reaſon. 3 on chav merits an the leſſor Dor 
of the plaintiff was not entitled ultimately to recover poſſeſſion, oY D, 
it was agreed that he ſhould remain in poſſeſſion; and it was 
referred to the Maſter to ſettle what damages the defendant had 
ſuſtained by the premature iſſuing of the writ of poſſeſſion. 


1 
* 


Roß NSsON again} HARDOCASTL E. 


HE certificate which was given under this title in the 

Reports of Eafter Term, 28 Geo. 3. [ante 380.] was in- 

| ſcrted prematurely: it was ultimately ſent to the Lord Chan- 
, cellor in the following terms. 

Having heard counſel on the caſe referred to us, we are of 
opinion that the plaintiff Elizabeth Robinſon is not entitled to 
any eſtate or intereſt under the indentures of leaſe and releaſe, 
and ſettlement of the 13th and 14th Jay 1713, or the will of 
James Dunn her father, in that part of the eſtate at Great Ch1il- 
ton compriſed in the ſettlement, which lies on the eaſt fide of 
the poſt road, leading from Nuſbey Ford to Ferry Hill. 


W. H. A$HHURST. 
F. BULLER. 
N. GRosx. 


” 
7 


Friday, 
ZACHARY againſt SHEPHERD. 1 


ousSE L moved that Maſter Fofter, to when this cauſe A mation 


that an a- 


had been referred, ſhould reconlider the award which he vu ook 
had made, for want of ſufficient materials being laid before 1 


him, which the party could not procure till this time. The bought 


award was made before this term ; and he obſerved, upon an reconſider it 
on the 


objection ſtarted by the Court whether he had applied in time, that ground that 
the ſtatute 9 & 10 V. z. c. 15. / 2. which required theſe ſort of 1 


motions to be made before the laſt day of the next Term after materials be- 


the award made, only preſcribed the limitation in caſes where my r 


muſt be made 
before the laſt day of the next term after ſuch —_ made, according to 9 & 10 V. 3. . 15. |. 2. 
although the arbitrator be not charged with corruption or undue means. 


corruption 
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1788. corruption or undue means were attributed ito the-arbitrator;; 
— which was ſo far from being the caſe here, thut the party was 
Zacnaxr ſolicitous that the matter ſhould hu! referred heck to e 

Suckale. arbitrator. But | 
Lord KxN vou, Ch. 4 e to the wy of oath 
ment, was clearly of opinion, together with the | reſt of the 
Court (a), that the motion ought to have been made before the 
laſt day of the term after the award ; and therefore they 


Refuſed the Rule. 


. (a) Abſ. Buller, J. 
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1 


TO THE 


PRINCIPAL MATTERS, 


In the SEcond VOLUME. 


f A. 
A C CORD and Satisfaction. 
See COMPOSITION. 


ACCOUNT. 
% See AsSUMPSIT No. 12, 13. 


ACT of Parliament. 
$22 STATUTE. 


ACTION upon the Caſe. 
Ses Caſe AcTION upon the. ASSUMPSIT. 


ACTION Penal. 
Ser PENAL ACTION. 


ADMINISTRATOR. 
See ExtcuToOR. ; 


ADMIRALTY Furjſdidtion. 


4. If the owner of a ſhip charge her for re- 
pairs done in England, by an inſtrument 
under ſeal, ſtated to be by way of bottomry, 
upon which ſhe is afterwards ſeized by ad- 
miralty proceſs, and decreed to be fold 
"uo ſatisfy the demand, and no appeal 
is made from that ſentence, but between 
- the ſeizure and decree a writ of execution 
ſues againſt the owner at the ſuit of an- 
other creditor, the ſheriff cannot take the 


„* 2 


veſſel under this writ; nor can he main- 
tain tro ver againſt the officer in poſſeſſion 
by the warrant of the court of admiralty. 
| Ladbroke v. Crictett. Page 649 
2. Where the court of admiralty have 
given a ſentence, it ſhall be taken that 
they had juriſdiction, unleſs the contrar 
appear on the face of it. | ib. 


AFFIDAVIT. 
See EviDENCE, No. 6. 


VERDICT. 


1. Anaffidavit to hold to bail, ſtating that the 


defendant is indebted to the plaintiff in a 
certain ſum, as appears by the maſter's al- 
lacatur, is not ſufficiently poſitive, Powell 
v. Portherch, 55 


2. Proceedings in a penal action on 25 Ea. 


3. A. 4+ c. 3. ſtayed on motion, becauſe 
no affidavit had been filed that the offence 
was committed within the county where 


the action was brought, or within a year, 


according to 21 Fac. 1. c. 4. White ©, T. 
v. Boot. 274 
3. If an affidavit be filed without any title, the 


court cannot take any notice of it, though 
the adverſe party is willing to wave the 


9 P 4. If 


objection, Owen v. Hurd. 644 


INDEX TO THE PRINCIPAL MATTERS. 


4+ If an affidavit to hold the defendant to bail 
Nate an act to have paſſed in the 27 Geo. | 
3. which was paſſed in the 22 Geo. 3. 
under which a penalty was incurred, it is. 
a fatal objection, even though the title | 
of the act be properly ſet forth. Matſen 
v. Shaw. Page 654 

5. It is ſufficient if the affidavit, on which 
the defendant is holden ta bail for an of- | 


ALL OW A NC E. 
Ser CERTIFICATE, 2 


AMENDMENT. 
See ExtcuTION.: No. 7. 
Where a gui tam action for uſury had been 
depending four years, the court would not 
allow, amendments to be made in the de- 
claration, though the pleadings were ſtill in 


fence againſt the lottery at, ſhew the Paper. Goff. v. P opplewell. = Page 707 : 
nature of the offence, without ſtating the AMOTION. 
particular circumſtances of it. 1b. &, Quo warranTo Inroru ATION, 6, 7, 
AGREEMENT, | 8, 10. 
$ze LANDLORD and TENANT, 6, 7, 8, 9. ANNUITY. 


1. If two perſons agree to perform - certain 
work in a limited time, or to pay a ſtipu- | 
lated weekly ſum for ſuch time afterwards as 
it ſhould remain unfiniſhed, and. a bond 
is prepared in the name of both, but 
is executed by one only, with conditi- 
on for the due performance of the work, 
or the payment of the weekly ſum, and the 
work is not finiſhed in the time, ſuch week- 
ly payments are not by way of penalty, but 
in the nature of liquidated damages, and 
may be ſet off by the obligee in an action 
brought againſt him by the obligor who 
executed. Fletcher v. Dyche. 32 

2. An inſtrument on an agreement ſtamp, 
reciting that A. in caſe he ſhould be intitled 
ta certain copyhold premiſes. on the death 
of B. would immediately demiſe the ſame 
to C., declaring that he did thereby agree to 
demiſe and let the ſame, with a ſubſequent 
covenant to procure a licence to let from 
the lord, operates as an agreement for. a 


1. Where an annuity bond, granted by two, 
becomes void by the negle& of the grantee 
in not regiſtering a memorial under 17 Geo, 
3+ c. 26, he cannot recover back any part 
of the conſideration money from the one 

who was known to be only a ſurety for the 
other, and had not in truth received any part 
of it, notwithſtanding they both joined in 
a receipt for it, Straton v. Raſtall. 366 

2. An annuity deed is abſolutely woid, and not 
merely voidable, if the memorial be not re- 
giſtered according to the directions of the 
17 Geo. 3. c. 26. /. 1. Crofiley v. Ark- 
wright. : 5: Ny 

| 3+ Therefore where a perſon, againſt whom a 

writ of fi, fa. is taken out, is in poſſeſſion 

of goods under a deed which was given in 
conſideration of an antecedent debt, and 

a ſmall annuity payable therefrom, the 

ſheriff is warranted in returning nulla bona 

if the memorial of the annuity be not 


* d. 5 
leaſe, and not as an abſolute demiſe. Doe | regiſtere my 
V. Care. | 739 | APPEAL. 

3: If there be an agreement before marriage | See ExcisE, No. 5, 
that a ſettlement ſhall be made of the APPRENTICE. 


wife's eſtate, reſerving to her a power of 
diſpoſing of it, which agreement is ſigned 
by the intended huſband and wife, but not 
ſealed ; and before the marriage the wife 


diſpoſes of it to the huſband, who. ſurvives 
her, and deviſes the eſtate by will; the 


title of his deviſee is ſuch a doubtful equity 
as cannot be ſet up in an ejectment againſt 


the title of the wife's heir at law. Doe 
v. Staple. 684 
ALDERMAN. 


Set Quo WARRANTO INFORMATION. No. 
9, 10, 11. 


See SETTLEMENT by Apprenticeſhip. 
I. Where by theconſtitution of a coporation 
a perſon having ſerved a ſeven years ap- 


prenticeſhip to a freeman. reſiding in the 
town is entitled to his freedom, and where 


by. 2 bye-law the iodentures. muſt be en- 


| rolled by. the town clerk within a limited 


time, an apprentice whois bound vo a free- 
man, reſident only occaſionally, and whoſe 
ſervice 1s to be performed at anotherplace, 


is not entitled to have his indentures enroll- 
ed, nor will the court grant a mandamus to 
the 


v. Marſhal. Page 2 


APPROVEME NT. 
See IncLosuRE, No. 1. 


ped Seger 
See Award. 


1. Arbitrators who have the power of chooſ- 


ing an umpire may chooſe one the inſtant 
they begin to take the matters referred 
into conſideration. Roe v. Doe. 645 


ARREST. 


See FALSE IMPRISONMENT, No. 1. 
Ixs Ax T v. No. 1 


ASSIGNMENT. 
See BILL of Lading. 
881K. 
See CLERK of Aſtze. Orricx, No. 6. 


ASSUMPSIT. 


1. If the perſon, for whoſe uſe goods are 
_ furniſhed, be liable at all, any other pro- 
miſe by a third perſon to pay that debt 
muſt be in writing, otherwiſe it is void by 
the ſtatute of frauds. Matſon v. I baram. 
80 

2. There is no diſtinction between a promiſe 


to pay for goods furniſhed for the ule of 


another made before they are delivered, and 


one made after, ib. 
3. A promiſe in theſe words, © if you do not 


know him, you know me, and I will ſee 
you paid,” not being in writing, is void by | 


the ſtatute of frauds. | ib. 


7 4. So is this, you muſt ſupply my mother- 


- in-law with bread, and I wil! ſee you paid.“ 
Jones v. Cooper, there cited, and allo in 
Coup. 227. | | 
5. Where a perſon will not rely on the pro- 
miſe. which the law will raiſe, but takes a 
bond as a ſecurity, he cannot reſort to an 
action of aſſumpfit. Touſſaint v. Martin- 
nant. 100 
6. Therefore if a ſurety bound with his 
principal for payment of money by inſtal- 


2 


INDEX TO THE PRINCIPAL MATTERS. 
che town clerk for that purpoſe, The King | 


SOLDIERS, No, 2, 3. 


1 F 


ditioned for payment of the amount of the 

_ inſtalments before the firſt of them will be- 
come due, and before that time the principal 
becomes bankrupt and obtains his certi- 

\ ficate, and afterwards the inſtalment bond 
is diſcharged by the ſurety, he cannot 
maintain an action againſt the principal 
for money paid to his uſe, Page 100 
7. If a trader become a bankrupr by lying in 
. priſon two months after an arreſt, his aſ- 
ſignees may maintain an action for money 
had and received againſt a perſon, who, 

| having notice that a commiſſion would be 
iflued againſt him, ſold his goods and paid 
him the produce before the expiration of 
the two months. Xing v. Leith. 141 


8. The action of aſſumpſit for money had and 
received is like a bill in equity; and there- 
* the party muſt ſhew that he has con- 
ſcience and equity of his fide; ſo that 
it lies not againſt one who was known 
to be only a ſurety in an annuity bond 
for the payment of the annuity, to re- 
cover. the conſideration money after the 
annuity had been ſet aſide for want of 


| a memorial, though the furety had joined 


in a receipt for the money. Straion v. 
Raſtall. 3 
9. One partner may maintain an action for 
money had and received againſt the other 
partner for money received to the ſeparate 
uſe of the former, and wrongfully carried 
to the partnerſhip account. Smith v. Bar- 
row. 476 


10, Where money is owing to two partners, 
and, after the death of one, it is paid to a 
third perſon, the ſurviving partner may 
maintain an action for money had and re- 
ceived in his own right, and not as ſurvivor. 

ib. 


{ 11, The ſame of money received after the 


teſtator's death, for which his executor may 
maintain this action in his own right. 10. 


12. Where two enter into articles of partner- 


ſhip for ſeven years, in which is a. cove- 
nant to account yearly, and to adjuſt, and 
make a final ſettlement at the expiration of 
the partnerſhip, and they diſſolve the 

. partnerſhip before the ſeven years are 
expired, 


ments take a bond from the principal con- 
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1 ND EX- ro far PRINCIPAL MATTERS. 


expired, "and — together, and ſtrike 
a balance which is in favour of the plaintiff, 


expreſs promiſe. Foſter v. Allanſon. P. 479 
13. An action of aſſumpſit may be maintained 
upon an expreſs promiſe for the amount: of 


a balance ſtruck on a partnerſhip account, 
though there was a covenant between the 


Moravia. v. Levy. ib. 
483. n. 


parties to account. 


Ig. If all the creditors of an inſolvent conſent 


to accept a compoſition for their demands 
upon an aſſignment of his effects by a deed 

of truſt, to which they are all parties, and 
one of them, before he executes, obtain 
from the inſolvent a promiſſory note for 
the reſidue of his demand, by refuſing to 
execute till ſuch note be made, the note is 
void in law, as a fraud on the reſt of the 

. creditors; and a ſubſequent promiſe to 
pay it is a promiſe, without conſideration, 
which will not maintain an action. Cack- 
ſhott v. Bennett. 763 
15. For no ſubſequent promiſe can ſet up a 
ſecutity which is void at it's creation. ib. 
16. If it be only vo:dable, like a ſecurity given 
by an infant, it may be revived by a ſubſe- 
quent promiſe. tb. 766 
17. But if a bankrupt, or inſolvent, after be- 
coming free from his engagements, volun- 
tarily give ſecurity for a former demand, 
which is only due in conſcience, it may be 


_ enforced id a court of law. ib. 765 


ATTACHMENT. 


See PRACTICE, No. 1. 


1. The court refuſed to grant an attach- 
ment againſt the ſheriff, for neglecting to 

take a replevin bond. The King v. Lewis. 617 
2. The party injured bas his action againſt 
the if ib. 


AVERAGE. 
See InsUR ANCE, No. 13. 14, 15. . 
4 , 0 | E \ 


AW AR P. 
Se BA1L, No. 1. BANKRUPT, No. 24, 25. 


1 


Including ſeveral items not connected wit 
the partnerſhip, and the defendant promiſes. | 
to pay it, an action of aſſumpſit lies on ſuch q 


. C 
— 


| } a. A ſubmiſſion to an award between 4. and 


. the parties on the record having been 
made a rule of court, which award not 
baving been. made in time, the diſpute had 
been referred to a ſecond arbitrator to 
ſettle by B. and C., who were the real 
parties in the ſuit; no attachment can iſſue 
againſt B. for not obeying the award made 
by. the ſecond Arbitrator, becauſe the refer- 

. ence ſhould be made by the parties on the 
record; and even if it had, there ſhould 
have been another rule to make the ſecond 
© ſubmiſſion a rule of court, Owen v. Hurd. 

* Page 643 

2. And as the court had no juriſdiction in 
this caſe, they could not go into the merits, 
though B. conſented to wave the objec- 
tion. 5 ib. 

3. An arbitrator may award coſts without 
any expreſs authority for that purpoſe. 
Rae v. Doe. 644 

4. Arbitrators· having power to chooſe an 
umpize may elect one before they enter 
upon the examination of the matter re- 
ferred to them. 1% & ib. 

5. A ſubmiſſion to arbitration of all matters in 
difference between the parties in the ſuit is not 

\ confined to the ſubject matter in the par- 
ticular action depending, but will extend 
to croſs demands between the parties, 
though not pleaded by way of ſet- off; and 
the coſts being to abide the event makes 
no difference. Malcolm v. Fullarton. 645 

6. But a reference of all matters in diſpute in 
the cauſe between the parties is confined 
ſolely to the matters er in that ſuit. 

| | mg f 

7 A motion, that an award ſhould be re- 

ferred back to the (ame arbitrator to re- 
conſider it, on the ground that he had not 
ſufficient materials betore him when he 
made it, muſt be made before the laſt day 
of the next term aſter ſuch award made, 
according to the 9 & 10 W. 3. c. 15. /. 
2. although the arbitrator be not charged 
with corruption or undue means, Zackary 


v. Shepberd. 781 


- — 


P 1 


BAIL, 


INDEX TO THE PRINCIPAL MATTERS. 


B. 
B AI L. 


See BAII in Error. Fro, No. 2, 3. 
| PLEADING, No. 19. VAGRANT at. 
PRACTICE, No. 31, 33. AFFIDAVIT. 


HERE a cauſe, in which the de- 
fendant has been holden to bail, is 
referred to arbitration, and the arbitrator 
awards to the plaintiff a ſum exceeding 10/. 
the defendant may be holden to bail again 
in an action 1 5 the award. Collins v. 
Powell. Page 756 
2. The court ſet afide the proceedings in /cire 
Jacias againſt bail becauſe they were ſum- 
moned only an hour before the court roſe 
on the return day. And the ſheriff's return 
of ſcire feci does not eſtop the bail from 
ſhewing that they were ſummoned ſo late 
on the return day, that they could not bring 
in their principal before the riſing of the 
court. Webb v. Harvey. 757 


BAIL in Error. 
See PRACTICE, No. 6, 7, 9- 


x. In debt upon recognizance, bail in error 
in the Exchequer Chamber are not liable 
to pay intereſt on the judgment between 
the ſigning of the judgment in B. R. and 
the affirmance of it in Cam. Scac. Frith v. 
Leroux. 57 
2. But when the judgment is affirmed, it 
then becomes the debt of the bail; and if 
an action be brought againſt them on that 


judgment, the jury may give intereſt as 


damages for the detention of the debt. ib. 
3. And if an action of debt be brought on 


the judgment, affirmed in error, againſt the 


pa · ty himſelf, the jury by way of damages 


may give intereſt upon the ſum recovered | 


by the judgment from the time of ſigning 
it, where by the practice of the court in 
which-error is brought ſuch intereſt is not 
allowed in coſts upon the affirmance. 


Entwiſlle v. Shepberd. 78 


BAIL BON p. 
| ts PLEADINGS, Nowig. 


. 
———_— Miu. e i. * 


1 


1. The ſtatute 23 H. 6. c. 9g. relating to 
bail- bonds is a public act; therefore the 
court will take notice of it, though it be 
not pleaded Samuel. v. Evans. Page 569 

2. If it appear in a declaration by the aſſignee 
of the ſheriff on ſuch bond that the bond 
is void by the proviſions of that ſtatute, the 
court on motion will arreſt the judgment, 
aſter verdict, againſt the defendant, upon 

aplea of non off fatum. ib. 

3. A ſheriff's bond ſtated to have been taken 
on the 4th November, conditioned for the de- 
fendant's appearance on the morrow of All 


Souls, [ Scil. 3d . is void by the 
ſtatute. ib. 


BAILIF F. 
See PRACTICE, No. 28, 29, 30. SHERIFF. 


1. The bailiff of a liberty, who has the re- 
turn and execution of writs, is liable to an 
action of debt for an eſcape, if he remove 
a priſoner taken in execution to the county 
gaol, ſituate out of the liberty, and there 
deliver him into the cuſtody of the ſheriff. 
Boethman v. The Earl of Surry. [4 

2. A bailiff, who has arreſted a priſoner on 
meſne proceſs, may retake him before the 
return of the writ, though he voluntarily 
permitted the priſoner to eſcape imme- 
diately after the arreſt. Atkinſon v. Mat- 
teſon. | 172 


BANKER. 


See INTEREST, No. 3. BANKRUPT, No. 14. 


1. A banker is not juftified in paying the 
drafts of a perſon who has placed money 
in his hands after he has notice of an act 
of bankruptcy committed by him. Vernon 


v. Haney. 113. 


BANKRUPT. 


See ASSUMPSIT, No. 14, 17. WiITNEss, 
No. 4. BIIL of Lading. 


1 Aſſignees of a bankrupt may ſve both in the 
debet and detinet, Winter v. Kretchman. 
46 

2. Where an act is a clear unequivocal act 
of. bankruptcy, it cannot be explained 
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by any ſubſequent circymſtances, "Colkett 
v. Freeman. 114 | 
3. Therefore where A. was denied in the 
morning by expreſs orders to the holder 


* * , of a bill which was due, it was a complete 


act of bankruptcy, though he afterwards 
paid the bill before five o'clock in the ſame 
day, and though by the cuſtom of mer- 
chants in London the payer of a bill has 
the whole day, on which it becomes due, 
till five o'clock, to diſcharge it. ib. 
4. But where the act is in itſelf doubtful, it 
may be explained. ib. 
5. A bill having become due, and the drawer, 
being preſſed for payment, deſired the holder 
to call upon him the next morning at a 
friend's houſe and he would pay him, the 
holder went accorvingly, and was denied 
at the drawer's requeſt : Upon being aſked 
by his friend if he was aware that he had 
committed an act of bankruptcy, be an- 
ſwered with ſurpriſe in the negative, and 
ſaid he did not mean to do ſo; and went 
afterwards and paid the bill. Lord Man/- 
field told the jury that if they were ſatisfied 
that the denial had 'been with a view-to 
delay the creditor at the time, it was an 
act of bankruptcy ; and if fo, it could not 
be purged by paying the bill afterwards. ib. 
6. If a ſurety, bound with his principal for 
payment of money by inſtalments, take a 
bond from the principal conditioned for 
payment of the amount of the inſtalments be- 
fore the firſt of them will be due, and before 
that time the principal become bankrupt, 
and obtain his certificate, and afterwards 
the inſtalment bond is. diſcharged by the 
ſurety, ſtill he cannot maintain an action 
againſt the principal for money paid to his 
ule. Touſſaint v. Martinnant. I00 
7. If no bond had been given, the law would 
have raiſed an aſſumpſit againſt the prin- 
cipal : but as the ſurety did not rely on the 
promiſe which the law would have raiſed, 
but took a bond as a ſecurity, he cannot 
reſort to an action of afſumpſit. 


counter bond. 


Hage 59 


| 


10 
8. But he might have proved the bond = : 
der the commiſſion, ib. & Martin v. Court. + 
| 640 
9: Conſequently, the bankrupt's certificate 
is a bar to an ation by the ſurety on the | 


ih. | 


10. A banker is not juſtified. in paying the 
drafts of a perſon, Who has placed mo- 
ney in his hands, after he has notice of an 
act of bankruptcy committed by him. Ver- 
non v. Hankey. Page 113 


11. A proviſo in a leaſe for 21 years that the 


landlord ſhall re-enter on the tenant's 
committing any a& of bankruptcy, where- . 
on a commiſſion ſhall iſſue, is good. Ree 
dem. Hunter v. Galliers. . 133 
12. Where a trader becomes a bankrupt by 
lying in priſon. two months, the act of 
bankruptcy relates back to the arreſt, ſo 
as to veſt his property in the aſſignees from 
that time. King v. Leith, 141 
13. Therefote the aſſignees may maintain an 
action for money had and received againſt 

a perſon, who, having notice that a com- 
miſſion would be iflued againſt him, ſold 
his goods and paid him the produce beiore 
the expiration of the two months. ib. 
14. How affignees of a bankrupt may de- 
clare in ſcire facias. See Pitauings. No. 3. 


15. Where, after a recovery in ejed ment, and 


before an action of treſpaſs for meſne profits, 
the defendant became a bankrupt, and the 
jury did not inelude the coſts of the eject- 
ment in their verdict in executing a writ 
of inquiry in the action for meſne profits, 
the court refuſed to ſet aſide the inquiſi- 
tion, becauſe the plaintiff might have 
proved the coſts as a debt under the de- 
fendant's commiſſion of bankrupt. Gulliver 
v. Drinkwater. 261 
16. The plaintiffs together with A. and B. 
being owners of one ſhip, and the defen- 
dant of another, a prize was taken, con- 
demned, and ſhared by agreement between 
them ; afterwards the ſentence of condem- 
nation was reverſed, and reſtitution award- 
ed with coſts, which was paid ſelely by the 

_ plaintiffs, A. and B. having in the mean 
time become bankrupts: an action cannot 
be brought by the plaintiffs alone for a 
moiety of the reſtitution money and coſts, 
becauſe it was either a partnerſhip tranſ- 
action, when A. and B. ought to be join- 
end, or not, when ſeparate actions ſhould be 
brought by each of, the perſons paying. 
Graham v. Roberyfon. 282 
17. When 


INDEX TO THE PRINCIPAL MATTERS: 


17. When the affigners of a bankrupt have 
recovered à ſum of money from the bank- 
rupt's banker, received by him, and paid 
over to a creditor of the bankrupt, with 
knowledge of the bankruptcy, they cannot 
recover the ſame ſum from the creditor, 
though he received it after notice of the 
bankruptcy. 
Tyler v. Hanſon. Page 287 
18. But the aſſignees had their option at firſt 

to bring the action againſt the banker or 
- againſt the  petfon to whom the banker 
paid the money under the above circum- 
ſtances. ib. 
29. Where a ſhip was mortgaged at ſex, with 


a provifo that the mortgagor ſhould con- 
tinue in poſſeſſion till failure of payment 


of the mortgage money on demand, the 


Vernon and others aſſignees of 


; 


4 


grand bill of ſale was delivered, and the 


mortgagor became bankrupt before the ar- 
rival of the ſhip, and the mortgagee took 
poſſeſſion on her arrival, h= may maintain 
trover againſt the aſſignees who took the 
ſhip from him, notwithſtanding he made 
no demand either on the bankrupt or his 
aſſignees. Atkinſon v. Maling. 462 
20. An aſſignment of goods at fea as a col- 
lateral ſecurity for a debt, and a ſubſe- 
quent indorſement of a bill of ladiag, are 
good as againſt the affignees of the aſſignor 
who committed an act of bankruptcy be- 
tween the aſſigument of the goods and the 
indorſement of the bill of lading. Lem- 
priere v. Paſſey. 485 
21. Thoſe who are privies, and aſſent to a 
deed of aſſigument by a debtor, cannot ſet 
it up as an act of bankruptcy, Bamford v. 
Baron. 594 u. 4. 
22. If a trader, after committing an act of 
bankruptcy, take a houſe and agree to pay 
half a year's rent in advance, where by the 
- cuſtom of the country half a year's rent be- 
comes due on the day on which the te- 
nant enters; the landlord, after an aſſign- 
ment under the commiſſion, and before 
the year expires, may Siitrain the goods 
on the premiſes for balf a year's rent; or 
if he buy the tenant's goods at the ſale 
under the commiſſion, he may retain the 


— IN Buckley v. 


Taylor. -600 


23. For though a bankrupt cannot give a lien 
on any particular goods, yet he may take a 
demiſe, and agree that the rent ſhall be 
© payable on a particular day, in which caſe 
the law gives the landlord a power of diſ- 
training on that day Page 603 
24. Aſſignees of a bankrupt, having received 
1500/1. from a debtor to the bankrupt as a 
debt due to his eſtate, and having com- 
menced an action againſt him for a further 
demand on the ſame account, to which he 
had only pleaded the general iſſue, agree 
with him to refer all matters in difference be- 


trueen the parties in the cauſe ; the arbitrator 


has power to award that the aſſignees ſha!l 
repay a part of the ſum already received, if 

it appear to have been paid by miſtake. 
Malcolm v. Fullarton. 645 
25. The only caſe where a party ſhall be 
bound by the payment of money, though 
by miſtake, is where it is paid into court 
under a rule. ib. 
26. If the payee of a bill of exchange, received 
from a third perſon bas the price of an 
eſtate, give time to the drawee on condi- 
tion that he ſhall allow intereſt, and aſter- 
wards the drawee diſcharge the bill, having 

in the mean time committed an act of bank- 
ruptcy ; this is not ſuch a payment in the 
ordinary courſe of trade as is proteded by 
the 19 Geo. 2. c. 32.; and the aſſignees 
may recover the money from the payee. 
Vernon v. Hall, 648 
27. If A. be bound with B. as a ſurety for the 
payment of a ſum certain, and take an 
abſolute bond from B. payable the day 
before the original bond will become 
due, and B. become a bankrupt before the 

« day of payment ; A. may prove this debt 
under the commiſſion, and B. 's certificate 
will be a bar to an action by A on the 
counter bond, though A. does not pay the 
original bond till after B. has committed 
an act of bankruptcy. Martin v. Court. 640 


BARON and F E ME. 
| bee EJECTMENT, No. 2. 


1. Huſband and wife ſhall not be called in 
any caſe to give evidence even tending to 
criminate each other. The King v. The In- 


habitants of Cliviger. 263 


tl 2. In 


INDEX TO THE PRINCIPAL MATT ERS. 
| tion, the right of the conſignor as againſt 


2. In a caſe of ſettlement, where a marriage 


in fact had been proved between two pau- 
pers, the firſt wife of the huſband is not 
a competent witneſs to prove a former 
marriage with him, becauſe ſuch evidence 


ſhews him to have been guilty of bi- 


gamy. Page 263 
3· Huſband and wife may prove their own 
marriage on a queſtion of ſettlement. ib. 


BASTARDY, Order of. 
See SOLDIERS, No. 2, 3. 
BILL Y EXCEPTIONS. 
See Exckrrioxs, Bill of. 


' BILL ff EXCHANGE. 


See BANKRUPT, No. 3. 26. FoRGERyY, 


UsuRyY, No. 1. | 

1. The objection ariſing from want of notice 
of non-acceptance of a bill of exchange 
from the holder to the drawer is done away 
by ſhewing that the latter had no effects in 


the hands of the drawee at the time, Rogers 


v. Stephens. 713 
2. Quære, how far this rule holds, if the 


drawer ſhewfrom other circumſtances that 


in fact he ſuſtained an injury for want of 
ſuch notice? ib. 
3. But at any rate a ſubſequent promiſe by 
the drawer to pay the bill is a waver of the 
want of notice. | ib. 
And if, on demand made, he anſwer that 
5 the bill muſt be paid,“ it is equivalent to 
a promiſe to pay. ib. 
5. Wbere a bill of exchange payable 40 days 
after ſight is refuſed acceptance, and an ac- 
tion is brought in order to charge the 
drawer, proof of the noting of the bill for 
non-acceptance is not ſufficient, without 
proving that it was alſo proteſted for non- 


acceptance, though there be a ſubſequent | 


proteſt for non- payment, ib. 


'BILL of LADING. 
1. The conſignor may ſtop goods in tranſitu 


before they get into the hands of the con- 
ſignee incafe of the inſolvency of the latter: 


but if the conſignee aſſign the bills of lading 


to a third perſon for a valuable conſidera- 
5 2 


| 


- ſuch aſſignee is deveſted. Lictbharrotu v. 
Maſon. 


Page 63 
2. There is no diſtinction between a bill of 
lading indorſed in blank and an indorſe- 
ment to a particular perſon. ib, 
3. But if the conlignee, to whom the bill of 
lading is indorſed in blank, aſſign it over 
as a ſecurity for acceptances given by the 
aſſignee not amounting to the value of the 
goods, and afterwards by an agreement 
between them they become partners in the 
goods, by which agreement it appears 
that the conſignor has not been paid for 
them, the aſſignee of the bill of lading can- 
not maintain trover againſt the conſignor 
if he ſtop the goods in tranſitu upon the in- 
ſolvency of the conſignee. Salomons v. 
Niſſen. 674 
"Us An aſſignment of goods at ſea as a ſecurity 
for a debt, and a ſubſequent indorſement of 

a bill of lading, are good as againſt the 
aſſignees of the aſſignor, who committed an 
act of bankruptcy between the aſſignment 
of the goods, and the indorſement of the 
bill of lading. Lempriere v. Paſley, 485 


BILL of SALE. 


See Strep, No. 1, 2. 

1. It is a general rule in the transfer of chat- 
tels, that the poſſeſſion muſt accompany and 
follow the deed. Edwards v. Harben. 587 

2. Therefore where the conveyance is ab- 
ſolute, the poſſeſſion muſt be delivered im- 
mediately : where it is conditzonal, it will 
not be rendered void by the vendor's con- 
tinuing in poſſeſſion till the condition be 

performed. ib. 

3. An abſolute conveyance of perſonalty, 
without poſſe ſſion, is in point of law fraudu- 


lent; and not merely evidence of fraud. ib. 
+ If a creditor take an abſolute bill of ſale of 


. the goods of his debtor, but agree to leave 
them in his poſſeflion for a limited time, 
and in the mean time the debtor die, 
whereupon the creditor takes and ſells the 
goods, he will be liable to be ſued as exe- 
cutor de ſon tort ſor the debts of the de- 
ceaſed ; for the debtor's continuing in poſ- 
ſeſſion is inconſiſtent with the deed, and 
fraudulent againſt creditors, ib. 


BOND 


INDEX TO THE: PRINCIPAL MATTERS. 


BOND. 


- 


See SeT-orr, No. 1. Bankrupt, No. 6. 


Surety, Annuity, No. 1. Inſurance, No. 11. 


Pleading, No. 13, 14, 17, 18. Bail Bond. 


1. In an action on a bond damages may be 


recovered for mote than the penalty. Lord 


| Lonſdale v. Church. Page 388 
2. Therefore in debt on bond with condition 
to account for money to be received, the 
Court will not ſtay proceedings upon pay- 
ing the penalty into Court. ib, 
3. Where a woman on her marriage with a 


copyhoider of a manor, where the widows 


of huſbands dying ſeiſed are entitled to 
their free bench, gave a bond that the ſon 
of her intended huſband by a former wife 
ſhould have poſſeſſion of part of the copy- 
hold eftate after the death of the huſband, 
on condition of his repairing the part of the 
houſe reſerved for her, &c. this was held to 
be a good conſideration, R. v. Inhabitants 
of Lopen, 580 
BOOKS. 


1. In trover for goods, by the aſſignees 
of a bankrupt, where the defence was 
that they were ſold by the plaintiff, and 
defendant moved for leave to inſpect the 
bankrupt's ſale books, the Court gave him 
time to plead, in order that he might gain 
time to obtain a diſcovery from the court 


of chancery in the mean while. Mitter v. 


Caxelet. as 
2. For inſpection of books relating to the re- 


venue, See Evidence, No. . 
So BOTTOMRY. 
See ADMIRALTY, 
 BOTTOMRY BOND. 
Cee INSURANCE, No. 11. 
B R IDG E. 
See Country. 


BY- LAW. 


„% 


838 * 


I OY 


1. A by-law requiring the indentures of ap- 


prenticeſhip of ſuch who are bound appren- 
tices to freemen to be inrolled within four 


Fd 


months from the date, in order to entitle 


themſelves to their freedom, ſeems good, 
The King v. Marſhal. | Pater 


C. 
CALLIS. 


I. (ALE 18's readings are good authority 


on the ſubjet of Sewers, Dore v. 
Gray. | 355 


CASE, Anion upon the. 


See Taxsrass, No. 3. 


1. Where a juſtice of the peace maliciouſly 


grants a warrant againſt another without 
any information upon a ſuppoſed charge of 
felohy, the remedy againſt the juſtice is 
treſpaſs for the falſe impriſonment, and not 
caſe, Morgan v. Hughes. 225 


A declaration in an action for a malicious 


proſecution for felony muſt ſtate that the 
proſecution is at an end; and alleging 
that the plaintiff was diſcharged ſrom his 
impriſonment is not ſufficient. ib. 


3. The word acguitted indeed muſt be taken 


in its legal ſenſe, namely, by a jury, ib. 231 


4. So if it had been alleged that the plaintiff 


had been diſcharged by the grand jury's not 
finding the bill, that would have ſhewn a 


legal end to the proſecution, ib. 232 


5. The diſtinction between caſe and treſpaſs 


is this; where the immediate act of impri- 
ſonment proceeds from the defendant, the 
action can only be treſpaſs: but where the 
act of impriſenment by one perſon is in 


conſequence of information from anothen, 


there an action on the caſe is the proper 
remedy. ib. 


6. An action upon the caſe will not lie by an 
individual againſt the inhabitants of a coun- 


ty for an injury ſuſtained in conſequence of 
a county bridge being out of repair. N 


fell v. The Men of Devon. 5 667 
7. If the purchaſer of a horſe, warranted to be 


of a certain age, diſcover that he is of a 
greater age, and offer him to the ſeller 
who refuſes to take him back, he may ſell 


the horſe to any third perſon, and then 
maintain an action againſt the ſeller on 


1 the 
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the —_ uzaus OY Sho. 2.419 
Fes 


CAsEs 4505 or denied. 


Cumber v. Wane [1 Str. 426.] - 28 
The King v. Goter. M. 16 G. 3. 48 
A caſe mentioned at the end of * and 


Brigs. 1 Lord Kay. 36. 
IVindham v. Clere. Go. Elia. 1 30. 231 
Coveney's caſe, Dyer 209. | 355 
Bagg's caſe. 11 Rep. 99. 355 
Mulliner v. Wilks. E. 23 Ges. 3. B. R. 443 
Auſten v. White. Cro. Eliz. 214. 475 
ng v. Benget. : Str. _ 484 
. K.. a * . 49 3 45 . 


CERTIO ARI. 


1. A ee is granted of courſe on the ap- 
plication of the Crown. R. v. Eaton. 89 
2. Secus, on the application of a deſendant: 
he muſt lay ſome ground for it before the 
Court. ib. 
3. A certiorari lies to remove a conviction on 
the 16 Geo. 3. c. 30. (to prevent the ſteal- 
ing of deer) if the defendant has not ap- 
pealed to the quarter ſeſſions. 3 
4: The Court of B. R. will not grant a cer- 
tiorari to remove the record and proceed- 
ings out of a court leet, in order to en- 
quite into the propriety of an amercia- 
ment, where the fine has been eſtreated 
into the dutchy chamber of Lanca/ter, and 
paid. R. v. Heaton. 184 
5. The Court will not grant a certiorari to a 
defendant after he has appealed to the ſeſ- 
ſions, pending ſuch appeal. The King v. 
Sparrow. 196. u. 
6. The Court will not grant a certiorari to 
remove the aſſeſſments of the land- tax. 
But if an information be moved ſor againſt 
the commiſſioners of the land- tax, the 
Court will admit an atteſted copy of the 
aſſeſſment as evidence, inſtead of the origi- 
nal. The King v. King and others. 


inconvenience. 
8. It is no objection to a certiorari to remove 


a preſentment of a road made by a juſtice 

of peace under the 24th ſection of 13 Geo. 3. 
c. 78. that it is proſecuted by another than 

- "the juſtice preſenting, if it be by his con- | 


234 
7. Neither will a certiorari be granted to re- 


move a poor rate, on account of the public 


* 


ib. 235 


ſent. The King v. The Inhabitants of Pen- 
derryn. Page 260 


9. Upon a certiorari to remove a conviction 


by a juſtice of peace on the deer act. 16 
Geo. 3. c. 30. a return that the record is 
returned to the ſeſſions, and that a copy 
is annexed to the writ, is ſufficient; for juſ- 
tices ought in all caſes to return convic- 
tions to the ſeſſions, whether an appeal lies 
or not. R. v. Eaton. 285 


10. No certiorari lies to remove an indict- 


ment on 30 Geo. 2. c. 24. / 1. for ob- 
taining money by falſe pretences. The 
King v. Young. 472 
11. If a ſtatute, creating an offence, give 
cognizance of it to one juſtice, with an 
appeal to the ſeſſions, and take away the 
certiorari as to all the proceedings, and 
afterwards further powers for the puniſh- 
ment of the offender are given to the ſeſ- 
ſions by another ſtatute, which does not 
take away the certiorari ; the clauſe for 
taking away the certiorari in the former act 
cannot be extended to the proceedings un- 
der the latter. K. v. A. Terrett. 735 
12. Therefore where there have been pro- 
ceedings under both ſtatutes, thoſe under 
the former act cannot be removed, but 
thoſe under the latter may. ib. 


CHARITY. 


Ser VISITOR, 


CHARTER, 
See ConroRATION. No. 7, 8. 


CLERK of ARRAIGNS. 
See Orrick. No. 4. 


CLERK f ASSIZE, 


See OrrFice. No. 4. 


CLERK of th PEACE, 
See Cos rs. No. 4. 


COLL E G L. 
See VisrToR. 


COMMITMENT. 


See VAGRANT Acr. WARRANT. - 
COMMON, 
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COMMON. 


Se Inciosunk. 


COMPOSITION. 


1. An agreement, between a debtor and his 
creditors that they, will accept a compoſi- 
tion in ſatisfaction of their reſpective debts 
to be paid in a reaſonable time, cannot be 
pleaded to an action brought by one of the 
creditors to recover. his whole demand. 
Heathcote and Others v. Crookſhanks. P. 24 


. But if the debt had been aſcertained by the 


agreement, and a fund provided, and all 
the creditors bound to forbear, it ſeems 
that would have been a good plea. th, 
3. So if the debtor had aſſigned over all his 
effects to a truſtee in order to make an 
equal diſtribution amongſt all his creditors, 
that would have been a good conſideration 
in law for the promiſe. ib. 
4. If all the ereditors of an inſolvent conſent 
to accept a compoſition for their reſpec- 
tive demands upon an affignment of his 
effects, dy a deed of truſt to which they are 
all parties; and one of them before he exe- 
cutes obtain from the inſolvent a promiſ- 
ſory note for the reſidue of his demand, by 
refuſing to execute till ſuch note be made, 
the note is void in law, as a fraud on 
the reſt of the - creditors; and a ſubſe- 
quent promiſe to pay it will not maintain 
an action. Cocſſbott v. Bennett. 763 


CONDITIONS OF sALE. 


See WARRANTY. 


CONSIGNMENT, 


1. The conſignor may ſtop goods in tranfuu 


before they get into the hands of the con- 
ſignee, in caſe of the inſolveacy of the con- 


ſignee : but if the conſignee aſſign the bills 


of lading to a third perſon for a valuable 
conſideration, the right of the conſignor 


as againſt ſuch aſſignee is deveſted, Lick- 


barrow v. Maſon. 


CONTINGENT Remainder, 
See LIMITATION» 


63 


| EEG ONSE4C.T 1.0.0, 
See TroveR, No. 3, 4, 5, 6. 


1. In a conviction on the 5 An. c. 14. / 4. 
evidence the deſendant kept and uſed a 
' gun to kill and deſtroy the game,” was 
| held ſufficient. R. v. R. Thompſon. P. 18 
2. In a conviction, if the defendant appear 
and plead, and the evidence be given on 
the ſame day, the court will intend that the 
evidence was given in the defendant's pre- 
ſence. ib. 
3. Where the conviction, after ſetting forth 
the evidence, ſtated ©* thereupon the de- 
fendant on Vc. at, Cc. before me Cc. 
by the oath of one credible witneſs, ac- 
cording to the form of the ſtatute is con- 
victed,”” it was held to be an adjudica- 
tion by the juſtice, that he is convicted of 
the offence. th, 
4. Where juſtices of the peace are required 
by a penal ſtatute to diſtribute the penalty 
on conviction among certain perſons ac- 
cording to their diſcretion, an adjudication 
that the forfeiture be diſpoſed of as the law . 
direfs is bad, and the court will quaſh the 
conviction. R. v. Dimpſey. 96 
5. In ſuch caſes the juſtices ought to adjudge 
what the ſeveral proportions ſhould be. is. 
6. A commitment by a juſtice of peace for a 
| time certain, as for 14 days, under the 
vagrant act, 17 G. 2. c. 5. is a commit- 
ment in execution, and the party is not 
entitled to be bailed. The King v. Brooke. 
4 190 
7. Juſtices ought in all caſes to return con- 
victions to the ſeſſions, whether an appeal 
lies or not, that the crown may not be de- 
prived of its ſhare of the forfeitures : and 
when that is done, a return of a copy to a 

| certiorari is good. The King v. Eaton. 


285 


COPYHOLD. Copybelder. 
See IncLoguRt. 


1. A mandamus to admit a copyholder, claim- 
ing by deſcent, refuſed, becauſe he had a 
complete title againſt all the world but the 
lord without admittance, The King v. 

| Rennett, 1 198 

| 2. By 
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2. By a grant of a manor with an exception 
of the waltes, they are thereby ſevered 
from the manor, though the copyholders 
continue to have a right of common there- 
on by immemorial cuſtom. Revell v. Jod- 
rell. Page 415 
3. And after a grant of the ſoil of thoſe 
waſtes to truſtees for the uſe of the copy- 
holders in free ſocage, 'the lands when 
incloſed will be freehold, and not copy- 
hold. ib. & 705 
4. A copyhold cannot be created by opera- 
tion of law, hut muſt have been demiſed 
and demiſeable by copy time out of mind. 


ib. & 705 


| 5. If the lord of a manor refuſe to admit a 
perſon to whom a copyhold is ſurrendered 
on account of a diſagreement reſpecting 

the fine to be paid, the court will grant a 
' mandamus to compel the lord to admit 
without examining the right to the fine; 
for no right to the fine can arile till ad 
mittance. The King v. The Lord and 
Steward of the manor of Hendon. 48, 
6. A covenant made by a copyholder with 


a ſtranger to aſſign and ſurrender his copy- 


hold to him, which covenant is afterwards 
preſented by the homage, does not give 
the lord any right to a fine. ib. 


7. A. a copyholder covenants to aſſign and 


ſurrender to B. which covenant is pre- 
ſented by the homage, but before any ſur- 
render B. aſſigns his intereſt to C. to 
whom A. ſurrenders ; C. has a right to be 
admitted on payment of a fine for his own 
admittance only. ib. 
8. Where a copyhold is granted for three 
lives to a man and his heirs, and he has no 
power of compelling the lord to renew on 
the falling in of the lives, the copyholder 
cannot cut timber growing on the eſtate. 
Mardiner v. Elliot. 746 


9. Secus, if the copyholder has a power of 


nominating his ſucceſſors. ib, 


CORPORATION. 


See InFoRMATION, No. 5. Maxvp Anus, 
No. 1, 2, 3, 6. VIS TOR, No. 8, 9, 10. 
Quo wARRANTO INFORMATION, 

1. Where by the conſtitution of a corpora- 


tion a perſon, having ſerved a ſeven years | 


IS 


JET Rr: to a freeman. reſiding in the | 
town, is entitled to his freedom, and where 
| by a bye-law the indentures muſt be en- 
rolled by the town clerk” within a certain 
. time, an apprentice, who is bound to a 
freeman, reſident only occaſionally, and 
whoſe ſervice is to be performed at another 
place, is not entitled to have his inden- 
tures enrolled ; nor will the court grant a 
mandamus to the town clerk for that pur- 
poſe. R. v. Marſhal. Page 2 


2. A jurat of the corporation of Haſlings may 
be elected town clerk of that corporation. 
Mikuvard v. Thatcher. 81 


3. But the two offices are incompatible; and 
the acceptance of the latter, though an in- 
ferior office, will vacate the former. ib. 

4. The court will not grant a criminal infor- 
mation againſt the members of a corpora- 
tion for a miſapplication of the corporation 
money; but it is rather a ſubject for an 
application to the court of chancery. X. 
v. Watſon. 199 


5. A judgment of ſeizure guouſgue c. 
againſt a corporation, in default of appear- 
ance, operates as a final judgment to diſ- 
ſolve the corporation, if they do not appear 
in the ſame term, or the next at fartheſt. 
R. v. Amery. 515 to 569 

6. The only uſe of a final judgment in ſuch a 
caſe is to ſhew the crown's election to 
take advantage of the forfeiture: but any 

» other matter of record, ſhewing the elec- 
tion, may equally anſwer the purpoſe. 568 

7. Therefore a new charter of incorporation 
granted after that time to a new body of 
men in the ſame place is good, notwith- 
ſtanding a charter of reſtitution be after- 
wards granted to the old corporation: and 
ſuch charter of reſtitution is abſolutely 
void, ib. 


8. A power reſerved to the crown in a charter 
of incorporation to amove, by order of 
council, one or more of the corporators, 
which charter alſo declared that 4% or any 
F them ſo amoved © ſhould actually and 
without further proceſs be amoved, and 
which. alſo provided at the ſame time that 
upon ſuch amotion the remaining corpora- 
tors — proceed to filbup the vacancies, 


cannot 
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cannot be exerciſed to ſuch an extent as 

not to. leave a ſufficient number to make 

a re- election; and therefore an amoval of 
| all is illegal and void. Page ib. 


COSTS. 


1. A juſtice of the peace, who has proſecuted 
a gaoler to conviction for ſuffering a pri- 
ſoner to eſcape committed by him on a 
charge of felony, is not entitled to the coſts 
of the conviction under the 5 & 6 M. & 
M. c. 11. ½ 3. Rex v. Sharpneſs. 47 

2. But if he were to-preſent a road, and the 
offender were thereon afterwards indicted 
and convicted, it ſeems he would then be 


entitled to coſts as a public proſecutor 


within the act. ib. 
3. So if he were to indict an inferior officer 
for diſobeying an order made by him and 
convict him. ib. 
4. The clerk of the peace, whoſe duty it is to | 
draw up all preſentments in the form of 
indictments, is a public proſecutor within 


* 


the act. ib. 
5. The proſecutor in a trial at bar is not 
within the act. | ib. 


6. 24. whether the perſon really injured who 
is the real proſecutor be entitled to coſts, 
if his name do not appear on the back 
of the indictment ? . 

7. On a defendant's acquittal on an informa- 
tion, he is not entitled under the 4 & 5 
IV. & M. c. 18. / 2. to coſts beyond the 
extent of the recognizance entered into 
by the proſecutor in 20/7. under that act. 
R. v. Filewood. 45 

8. But in that caſe the court intimated that 
in future it might be proper to adopt ſome 
new rule, ſuch as refuſing to grant any in- 
formation, unleſs the proſecutor will un- 

dertake to pay all the coſts. ib. 

9. However in a ſubſequent caſe they refuſed | 
to make ſuch a rule; and ſaid that the 
court, on gran:ing an information, would 
not require the proſecutor to give ſecurity 
for the coſts, in caſe the defendant ſhould 
be acquitted, beyond the extent of the re- 
cognizance in 200. required by 4 & 5 JV. 
& M. c. 18. . 2. R. v. R. Brooke. 190 

10. Where ſome iſſues in the replevin are 


found for the plaintiff which entitle him | 
to judgment, and ſome for. the defendant," 


the defendant muſt be allowed the coſts 
of the iſſues found for him out of the ge- 
neral coſts of the verdict, unleſs the judge 
certify that the plaintiff had probable cauſe 
for pleading the matters on which thoſe 
iſſues are joined. Dodd v. Foddrell. P. 235 
11. Where after a recovery in ejectment, and 
before an action of treſpaſs for meſne pro- 
fits, the defendant became a bankrupt, aud 


the jury did not include the colts of the 


ejectment in their verdict, in executing a 
writ of inquiry in the action for meſne 
profits, the Court refuſed to ſet aſide the 
inquiſition, becauſe the plaintiff might have 
proved the coſts as a debt under the de- 
fendant's commiſſion of bankrupt. Gul- 
liver v. Drinkwater. 261 

12. If one of ſeveral pleas pleaded by defen- 
dant be adjudged bad on a demurrer to 
plaintiff's replication, the plaintiff is en- 
titled to have the coſts of thoſe pleadipgs 
deduCted ſrom the coſts taxed for the de- 
fendant upon the poſtea, if afterwards upon 
trial of the iſſues joined on the other pleas 
defendant ſhould have a verdict; even 
tho” it ſhould appear on the whole of the 
record that the plaintiff had no cauſe of 
action. Duberley v. Page. 391. 

13. Under the 4 Ann. c. 16. the quantum only 


of the coſts is left to the diſcretion of the 
court. ib, 


14. After a nonſuit in treſpaſs, the Court will 


ſtay proceedings in a ſecond ation between 
the ſame parties ſor the ſame caule until 
the coſts of: the nonſuit are paid, notwith- 
ſtanding the plaintiff be a priſoner at the 
time of bringing the ſecond action, and 
ſue in forma pauperis. Weſton v. IWithers. 
511 

15. 80 where the plaintiff was nonſuited in an 
action on the ſtatute of bribery, the Court 

| Raid proceedings in a ſecond action, for 
the ſame cauſe between the ſame parties, 
till the coſts of the firſt were paid. Moulton 
2. T. v. Bingham. © tb. n. 
16. The like in the caſe of an action for a 
malicious proſecution, Balduin v. Richards, 


th. u. 
COVENANT. 


See Assuurstr, No. 12, 13. 
CoPyHoLD, No. 6, 7. 
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1. A proviſo in = leafs for 21 years that the 
Jandlord ſhall ' re-enter on the tenant's 
committing an act of bankruptcy, whereon 


a commiſſion ſhall iſſue, is good. Roe dem. 


Hunter v. Galliers. Page 133 


COUNTY. 


1. No action will lie by an individual againſt 
the inhabitants of a county for an injury 
ſuſtained in conſequence of a county bridge 
being out of repair, Ruſſell v. The Men of 
Devon. 1 8 667 


CUSTOM. 


See INxcLlosu RE. LANDLORD and TE 


N ANT, No. 9. STATUTES. 


2. A cuſtom for poor and indigent houſeholders 
living in 4. to cut and carry away the rotten 
boughs and branches in a chaſe in A. can. 
not be ſupported, the deſcription of the per- 
ſons entitled being too vague. Selby v. Ro- 
binſon. 758 


2. And where the defendant juſtified, in treſ- 


paſs, under ſuch a cuſtom, which was found 
for him, the Court ſet aſide the verdict 
on that iſſue, and entered a verdict for the 
plaintiff with nominal damages. ib. 


D. 


DEAD BODIES. 


. AKING up dead bodies, even 
though for the purpoſe of diſſec- 
tion, is an indictable offence, R. v. Zynn. 


733 


DPBT. 
Ser PLEADING, No. 2. 


x. In debt againſt a ſheriff or gaoler for an 
eſcape, the jury oannot give a leſs ſum than 
the creditor would have recovered againſt 


the priſoner, namely, the ſum indorſed on 


the writ, and the legal fees of execution. 
* Bonafous v. Walker. 126 


DEBTOR; 


Ses PLEADING, No.1, 


. 


\ DECLARATION, 


See Es88016n. PLEADING. 
DE E D. 


Ser ESTOPPEL. 


Evib Exc, No. 1. Li- 


MIT ATION, 


I. Where a purchaſer of a ſmall part of an 
eſtate takes a covenant from the vendor to 
produce the title deeds whenever it ſhall be 
neceſſary, and the deeds afterwards come 
into the vendee's poſſeſſion on his taking a 
mortgage of the other part of the eſtate, 
and he then aſſigns the mortgage to a third 
perſon, not mentioning the deeds, ſuch 
third perſon cannot maintain trover againſt 
him for the deeds. Yea v. Field. Page 708 


DEPRIVATION, 


See VisiToR. Orrick. No. 5. 


DEVISE. 


See EJECTMENT, No. 2. LiMITATION. 
PowER. 


I. A. being tenant for years of an houſe, gar- 
dens, ſtables and coal pen, bequeathed in 
the following words; I give the houſe I 
«live in and gardens to B;“ the ſtables and 
coal pen occupied by 4. together with the 
Houſe paſſed, without being expreſsly nam- 
ed, though the teſtator uſed them for pur- 
poſes of trade, as well as for the conveni- 
ence of his houſe, Doe v. Collins. 498 

By a bequeſt of an houſe, it is in general 
to be preſumed that the teſtator meant to 
paſs every thing which was occupied by 
him with it, as proper and convenient for 
the occupation of the houſe, though the 
word appurtenances be not added, 502 

3. The word “ eſtates“ in a will will carry 

the fee, unleſs coupled with other words 
which ſhew a different intention. Fletcher 
v. Smiton. | 656 
4. The word “ eftates'?* is equivalent to 
« eſtate,” th, 


DILAPIDATIONS. 


1. An action on the caſe for dilapidations of 
a prebendal houſe may be maintained by a 
ſucceeding 
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[ſucceeding prebendary againſt his predeceſ- 
ſor. Radcliffe v. D'Oyh. Page 630 


-2. The ſtatutes of the church of Eh; provide 
that the receiver ſhall require the preben- 
-daries to repair their houſes when neceflary, 


and upon their default repair them at their 
coſts; but the materials are to be ſupplied 

-out of the funds belonging to the church, 
and the charges of the workmanſhip only 
are to be borne by the prebendaries; on a 
.queſtion whether a ſucceeding prebendary 
ſhould recover againſt his predeceſſor the 
full eſtimate of repairs wanting, or the 


amount of the workmanſhip only, the 


Court thought it reaſonable that he ſhould 
recover the amount of the workmanſhip 


only; and held that the church were ſtill 


bound to ſupply the materials. 4b, 
DISTRESS. 
See LANDLORD and TENANT, No. g. 


DOMUS. 


See VISITOR. 


DYER. 


The marginal notes in Dyer's reports are 
good authorities, being written by Ld. Ch. 


Juſ. Trely. Milward v. Thatcher, per 


Buller J. 84 
| E. 
EJECTMENT. 


See TURNPIKE, No. 2. EVIDENCE, No. 2, 


3- PRACTICE, No. 44. REcTo, No. 3. 


1. Where an infant becomes entitled to the 


reverſion of an eſtate leaſed from year to 
year, he cannot eject the tenant without 
giving the ſame notice as the original leſſor 
muſt have given. {addon dem. Baker v. 
White. 159 


2. If there be an agreement before marriage 


that a ſettlement ſhall be made of the 

wife's eſtate, reſerving to her a power of 

diſpoſing of it, which agreement is ſigned 

by the intended huſband and wife but not 

ſealed ; and before the marriage the wife 
3 


| 
| 


| 


[ 


diſpoſes of it to the huſband who ſurvives 
her and deviſes the eſtate by will; the title 
of his deviſee is ſuch a doubtful equity as 


cannot be ſet up in an ejectment againſt 
the title of the wife's heir at law. Dee 
dem. Hodſden v. Staple. Page 684 
3: A ſatisfied term may be preſumed to be 
ſurrendered, but an unſatisfied term, raiſed 
for the purpoſe of ſecuring an annuity, dur- 
ing the life of the annuitant cannot, and 


may be ſet up as a bar to the heir at law, 
even though he claim only ſubject to the 
charge, ih. 


ELECTION, 
Sie VasitoR, 
ELY CHURCH. 
See DiLariDaT ions, No. 1, 2. 
ER ROR, Bail in, 


See PRACTISE, No. 7, 8, 11, 12, 13, 14, 
40. 


E RR O R, Vrit of. 
See PRACTICE. 


I. On writs of error, the queſtion whether 


the Judges below were properly conſtituted 


cannot be entered into: it is ſufficient that 


they were Judges de facto in a court having 
Juriſdiction of the ſubjedt matter, Mil- 
ward v. Thatcher. 87 


ESCAPE, 


See BailiFy, No. 2. 
1. In debt againſt a ſheriff or gaoler for an 


. eſcape, the jury cannot give a leſs ſum than 


the creditor would have recovered againſt 
the priſoner, namely, the ſum indorſed on 
the writ, and the legal fees of execution. 
Bonafous v. Walker. 126 


2. An adminiſtratrix may maintain an action 
in her own name againſt the marſhal for 
the eſcape of a priſoner who is in execution 
on a judgment obtained by her as admini- 
ſtratrix. ib. 


3. A voluntary return of a priſoner, aſter an 


eſcape, before action brought, is equal to 
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a retaking on a freſh purſuit : but it muſt 
be pleaded, | Page 126 
4. Under a count for a voluntary eſcape, the 
plaintiff may give evidence of a negligent 
eſcape: and the defendant may plead a re- 
taking on a freſh purſuit to ſuch a count, 
without traverſing the voluntary eſcape. 
ib, 

5. Aneſcape from the rules' of the King's 
Bench priſon, without the marſhal's know- 
ledge, is not a voluntary eſcape, th, 
6. The bailiff of a liberty, who has the re- 
turn and execution of writs, is liable to an 


action of debt for an eſcape, if he remove a a 


priſoner taken in execution to the county 
gaol, ſituate out of the liberty, and there 
deliver him into the cuſtody of the ſheriff, 
Boothman v. The Earl of Surry. 5 


E S S8 OI GN. 


1. If on the return of a writ in a perſonal ' 


action the defendant caſt an eſſoign, which 
is not adjourned to a particular day, and 
it is not quaſhed, and the plaintiff deliver 
his declaration on the firſt day of the fol- 
lowing term, the defendant is not entitled 
to an imparlance. Rocke v. The Earl of 
Leiceſler. 16 


2. When a corporation are defendants, they 
are not entitled to an eſſoign. Argent v. 


The Dean and Chapter of St. Pauls. [cited 
in] 16 
3. There cannot be an eſſoign in a perſonal 


action. ib. 
4. Where an eſſoign is not adjourned to a 
particular day, and no motion made to 
quaſh it, the declaration cannot be deli- 
vered till the firſt day of the term. th, 


rr. 


ger DRVISE. LIMITATION. 


1. The word * eſtates“ in a will will carry 
the fee; unleſs coupled with other words 
which ſhew a different intention. 
v. Smiton, 656 

2. The word “ eſtates” is equivalent to 
« eſtate,” ib. 


Fletcher 


ESTOPPEL. 


1. In general the grantor is eſtopped by 
his deed to ſay he had no intereſt, Fair- 
title dem. Mytton v. Gilbert. 
2. But that principle does not apply where 
the grantor is a truſtee for the public. I;. 

3. Still leſs can it apply where the truſtee, 
deriving his authority under a public a& of 
parliament, grants that which the act does 
not empower him to do. ib. 


EST OVERS. 


See IN cLOSUVRR. 


EVIDEN CE. 


See CoNvIcriox, No. 1, 2. Venire de Novo, 
No. 1. TazsPass, No. 3. PLEabinGs, 
No. 6. Wirtness, Reczier, No. 1. 
FoRGERY. 


I. A deed, coming out of the hands of the 
oppolite party after notice to produce it, 
muſt prima facie be taken to be duly exe- 
cuted, and will be received. in evidence 
without proof. of the execution. XK. v. 
The Inhabitants of Middlezey. 41 

2. Declarations by tenants are admiſſible 
evidence after their death, to ſhew that a 
certain piece of land is parcel of the eflate 
which they occupied ; and proof that they 
exerciſed acts of ownerſhip in it not re- 
ſiſted by contrary evidence is deciſive. 
Davies v. Pierce. 

3. Where the plaintiff claimed as deviſee in 
remainder under a will 27 years ago, un- 
der which there was no poſſeſſion, declara- 
tions by the tenant, who was in poſſeſſion 
at that time that he held as tenant to the 
deviſor, are admiſſible evidence to prove 
ſeiſin in the deviſor. Holloway v. Rakes. 

| 55 

4. There is no difference between civil actions 
and criminal proſecutions as to the evi- 
dence of papers. In neither caſe is the party 
bound to produce evidence againſt him- 
felf; but even in a criminal proſecution no- 
tice may be given to him to produce papers 

- in his poſſeſſion, and in caſe of his refuſal 

| Or 


Page 171 | 
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or neglect, other evidence may be given 
of their contents, The Attorney General v. 
Le Merchant, Exobeg. Page 201 n. 
5. And notice to the defendant's agent or 
attorney in ſuch caſe is ſufficient. th, 
6. Where a defendant in a proſecution had 
ſuffered judgment to go by default, and 


came up to receive judgment, the proſecu- | 


tor was permitted to read affidavits in 
aggravation, containing expreſſions made 
uſe of by the defendant confirming and 
aggravating his guilt, which had been 
uttered by him in the hearing of two per- 


ſons, and by them afterwards related to 
the perſons making affidavits, the proſecu- 
tor having firft entitled himſelf to this 
evidence by ſwearing to an application 
to both thoſe perſons to come forward 
with their teſtimony, which they had re- 
fuſed, and it appearing to the court that 
thoſe witneſſes were under the control of 
the defendant. The King v. Archer. 203. n. 
7. The court will not grant a certiorari to 
remove the land- tax aſſeſſments: but if an 
information be moved for againſt the com- 
miſſioners of the land- tax, the court will 
admit an atteſted copy of the aſſeſſment as 
evidence inftead of the original. The 
King v. King and Others. 234 
8. A letter, written by a defendant (who 
pleaded the ſtatute of limitations to an action 
of afſumpſit,) to the plaintiff 's attorney on 
being ſerved with a writ, couched in am- 
| biguous terms, neither expreſsly admitting 
or denying the debt, ſhould be left to the 
jury to conſider whether it amounts to an 
acknowledgment of the debt, fo as to 
take it out of the ſtatute of limitations, 
Lloyd. v. Maund. 3 760 
9 Where two parties had betted upon a cer- 
* tain event, to aſcertain which it was ne- 
ceſſary to inſpect the public revenue books, 
and the proper officer was ſerved with a 
ſubpena duces tecum; Lord Mansfield, and 
Mr. Juſtice Abburſl, ſeverally held at 1% 
prius that the officer was not bound to 
produce them. 616 


EXCEPTIONS, Bill of. 


x. If there be a bill of exceptions to the rejec- | 


tion of evidence in che court of great 


ſeflions in Wales, and upon error in B. R. 
the evidence is deemed admiſlible, the 


court of B. R. will award a venire de nove 


into the next Engliſb county. Davis v. 
Pierce. | Page 125. 


E X CIS K. 


1. A perſon, who intends to become a 


dealer in foreign wine,, muſt take out his 
licence, and enter his warehouſe, before he 
lays in his ſtock ; and a dealer in wine is 
not entitled to a permit to remove wine 
ſold, which wine was laid in before he 
took out his licence. The King v. The 
Commiſſuners of Exciſe. 381 
2. Dealing means buying in 26 G. 3. c. 59 ib. 
3. A mandamus will lie to the commiſſioners 
of exciſe to grant a permit, if a proper caſe 
be laid before the court. ib, 
4+ The court will not prevent the officers of 
the revenue from ſeizing goods in diſpute. 1b, 
5. No appeal lies to the ſeſſions from a con- 
viction of two juſtices for an offence under 
25G. 3. c. 72. /. 9. againſt printing cotton 
before it is meaſured &c. notwithſtanding 
it contains a general clauſe of reference to 
all former exciſe laws, and incorporates al! 
the powers Cc. provided by 12 Car. 2. c. 
24. or by any other law relating to the ex- 
ciſe, or inland duties under the manage- 
ment of the commiſſioners of exciſe, for 
managing, mitigating, or adjudging, the 
duties or penalties granted by this act. 


The King v. The Fuſlices of Surrey. 540 


6. The clauſes of reference in the exciſe laws 
to former laws can only be taken toex- 
tend to the general powers and proviſions 
of ſuch acts, and not to every ſpecial clauſe. 

ib. 510 

7. The diſtinction is between the laws of ex- 
ciſe properly ſo called, and thoſe acts for 
raiſing inland duties under the manage- 
ment of the commiſſioners of exciſe, ib. 


EXECUTEON. 


See PRACTICE, No. 16. SRI, No. 3. 


1. The court will not ſet aſide an execution 
ſued out before, but executed aſter, the al- 
lowance of a writ of error ſerved on the 
ſheriff and the party, if the plaintiff in 
3 error 
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error has not regularly put in bail. Lan- 
- and Others v. Bacchus. Page 44 
2. Secus, if the plaintiff in error had regular- 
ly put in bail. ib. 
3. In actions on ſimple contracts and judg- 
ments for a delt certain, the expences of 
levying muſt be paid by the plaintiff; ſo 
that if the ſheriff overcharge, the plaintiff 
is the party grieved under 29 Eliz. c. 4. 
which limits ſheriff's fees: but if the 
judgment be for a penalty, the defen- 
dant muſt pay the expences of levying, 
and is the party grieved if the ſheriff 
overcharge. Waodgate y. Knatchbull. 


157 
4. Nothing but the poundage can be taken 


by the ſheriff under 29 Ez. c. 4. for levy- 
ing an execution. | ib. 148 
5. Where a perſon, againſt whom a writ of 
fi. fa. is taken out, is in poſſeſſion of goods 
under a deed which was given in conſi- 
deration of an antecedent debt, and a ſmall 
annuity payable therefrom, the ſheriff is 


warranted in returning nulla bona if it ap- 


pear that the- memorial of ſuch an- 
nuity was not regiſtered according to the 
directions of the annuity act, 17 Geo. 3. 
c. 26. . 1. for in that caſe the deed is 
abſolutely void. 
603 

6. If plaintiff recover a judgment againſt two 
defendants in B. R. and one of them bring 

a writ of error in Cam. Scacc., the plaintiff 
cannot charge the other defendant in exe- 
cution, till the record be remitted into the 
court of B, R., notwithſtanding the writ 

of error might have been quathed imme- 
diately, becauſe not brought by both de- 
fendants. Laroche v. Waſborough and 
Another. 737 
7. In ſuch caſe, where the judgment was 
affirmed in Cam. Scacc. and coſts given of 
the writ of error, and both the defendants 
were taken under a writ of execution on 
the whole ſum, including the coſts of the 
writ of error as well as the original ſum 
recovered, this court permitted the plain- 
tiff to amend his writ of execution as. to 
the defendant who did not join in the writ 
of error, by altering it to the original ſum 
recovered, ib. 


Crofsley v. Arkwright. 


EXECUTOR and ADMINISTRATOR 


See PLEADING, No. 16, 


1. An adminiſtratrix may maintain an action 
in her own name againſt the marſhal for 

- the eſcape of a priſoner who is in execu- 
tion on a judgment obtained by her as ad- 
miniſtratrix. Bonaſous v. Walker. P. 126 


EXECUTOR a ſon tort. 


1. What acts make a perſon liable as executor 
de ſon tart is a queſtion of law : the jury are 
to ſay whether the acts be ſufficiently 
proved. Paaget v. Prief. 97 


2. The Nighteſt circumſtance of intermed- 


dling with the inteſtate's goods will con- 
ſtitute a man an executor de ſon tort, ib. & 
597 

3- Therefore if A. the ſervant of B. ſell the 
goods of C. an inteſtate, as well after his 
death as before, though by the orders of 
C., and pay the money ariſing therefrom 
into the hands of B., B. may be ſued as an 
executor de ſon tort. ib. 


4. If a perſon, baving intermeddled in the in- 


teſtate's affairs, has money belonging to 
him in his hands at the time when an action 
is brought againſt him as executor for a debt 
due from the inteſtate, he is liable as an 
executor de ſon tort. ib. 
5. If a creditor take an abſolute bill of ſale of 
the goods of his debtor, but agree to leave 
them in his poſſe ſſion for a limited time, 
and in the mean, time the debtor die, where- 
upon the creditor takes and ſells the goods, 
he will be liable to be ſued as executor de 
ſon tort for the debts of the deceaſed ; for 
the debtor's continuing in poſſeſſion is in- 
conſiſtent with the deed, and fraudulent 
againſt creditors.. Eduard: v. Harben. 
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| F. 
FACTOR. 


See INSURANCE, No. 4, 5, 6, 7, 8, 9, 10. 
FALSE IMPRISONMENT. 


See PLEADINGS, No. 7» 8, 9, 10. 


a; bt” 


INDEX TO THE PRINCIPAL MATTERS. 


1. It is ajuſtification to the bailiff againſt an 
action of falſe impriſonment that he retook 
a priſoner before the return of the writ on 
meſne proceſs, though he had voluntarily 
permitted him to go at large after the firſt 


arreſt. Atkinſon v. Matteſon, Page 172 


2. Where a juſtice of peace maliciouſly iflues 


a warrant againſt another, without any in- 
formation being laid before him, upon a 
ſuppoſed charge of felony, the remedy a- 
gainſt the juſtice is treſpaſs for the falſe 
impriſonment, and not caſe. Morgan v. 
Hughes. | 

3- The diſtinction is this; where the imme- 
diate act of impriſonment proceeds from 
the defendant, the remedy is by action of 
treſpaſs only: But where the act of impri- 
ſonment by one perſon is in conſequence 
of information from another, there an ac- 
tion upon the caſe is the proper reme- 
dy, N ib. 231 


FALSE PRETENC ES. 


See CERTIORARIL, No. 10. INDICTMENT, 


No. 6. 
FELONY. 
See TROVER, No. 3, 4, 5,6. 
x. Perſons receiving any goods Sc. belong- 


ing to a veſſel in the Thames, knowing the 


ſame to have been ftolen, may be proſecut- 
| ed for felony under the 2 Geo. 3. c. 28. 
Rex v. Ver. 77 
2. Although it be not neceſſary to ſtate in a 
warrant of commitment for felony that the 
act was done feloniouſly ; yet unleſs it ſuf- 


ficiently appear to the Court that a felony | 


has beeri committed, they are bound to bail 
the defendant. The King v. Fudd. 255 
3. Setting fire to a parcel of unthreſbed wheat 
is not a felony within 9 Geo. 1. c. 22. 16. 


FEME COVERT. 


Ser EjecTMENT, No. 2. AGREEMENT, 
No. 3. 


FINE, 
See CxRTIOR ARI, No. 4. Cor v HOLD, No. 
8 5% „ | 
FORFEITURE. 


Ses LanDLonD and TENANT, No. 3, 4, 5. 
2 


225 


| 


. 


7 

* 
"4 
3 


FORGERY. 


1. In an indictment for forging a bill of ex- 
change, all the judges held that it need 
not be ſtamped in order to be received in 
evidence, though by 23 G. 3. c. 49. impoſ- 
ing a duty on ſuch inſtruments, it is ſaid 
that no bill of exchange ſhall be received in 
evidence unleſs it be firſt duly ſtamped. 
R. v. Hawkeſword, E. 23 G. 3. Page 606 


FOUNDATION. 


See VISI TOR. 


FRAU DS. 
See BILL of SALE, 


FRAUDS. Statute of. 


1. If the perſon, for whoſe uſe goods are fur- 
niſhed, be liable at all, any other promiſe 
by a third perſon to pay that debt muſt be 
in writing, otherwiſe it is void by the ſtat. 
of frauds, Maßen v. Il haram. 80 

2. There is no di inRion between a promiſe 


to pay for lfuroiſhed for the uſe of 
another m Mg ey are delivered, 
and one mad ib. 

3. A promiſe in onl * If you do not 
know him you. and I will {ce 

« you paid,“ not os iting, is void 

by the ſtatute of fra ib, 

4. So is this, you mull yy mother 
in law with bread, a 1% eee you 
© paid.“ ones v. Coofil 7 cited, 


and alſo in Cowp. 227. J E 


FREIGHT. I 14 


See INSURANCE, No. 14. Li xx, Wl 


G. 
G A E. 


1. | 4h a conviction on the 5 Ann. c. 14. 
"ſe 4. evidence, “ that the defendant kept 

« and uſed a gun to kill and deftroy the 
„ game,“ was held ſufficient, R. v. 
R. Thompſon. 18 


GAMING. 


INDEX TO THE PRINCIPAL MATTERS, 


GAMING. 
See PLEADING, No. 13. 
GOODS. 


1. Goods delivered to a perſon claiming them 
wrongfully, who pays freight, and other 
charges, cannot be detained for thoſe ex- 
pences againſt the rightful owner. . Lem- 
priere v. Paſſey. . Page 485 


GOODS at SEA, 
See BILL of Lading. | 


GOODS STOLEN. 
See TRovER, No. 3, 4, 5, 6. 


GRAN T. 
See INcLOSURE, No. 3. 


| GUERNSEY. 
See STATUTES. 


H. 
HIGHWAYS. 
Sie TURNPIKE, | PABSEXTMENT. 


x. The pariſh at large are primd facie bound 
to repair all mighways lying within it, un- 


leſs by preſemiption they can throw the 


. onus on pagſicular perſons by reaſon of their 
tenure. K. v. The Inhabitants of Sheffield. 
106 

2. If he este of a townſhip, bound by 

' _prgferipton to repair the roads within the 
townſhip, be expreſsly exempted by the 
proviſions of a road act from the charge of 
repairing new roads to be made within the 
townſhip, that charge muſt neceſſarily fall 
on the reſt of the pariſh. ib, 
3. If truſtees under a road act turn a road 
through an incloſure, and make the fences 
at their own expence, and repair them for 
ſeveral years, they cannot be compelled to 
continue ſuch repairs, unleſs there be a 
ſpecial proviſion in the act to that effect. 
The King v. The Commiſſuners of the Llan- 
Aillo diftrift, &c. 
&- What is meant by a road in the act is the 


ſurface over which the ſubjects have a 


4 


2.32 


| right to paſs, and not the fences on each 
fide. | Das 232 
5. The owners of the land are bound to re- 
pair the fences on each fide, unleſs other- 
wiſe provided by the act. ib. 
6. It is no objection to a certiorari to remove 
a preſentment of a road made by a juſtice of 
peace under 13 Ges. 3. c. 78. f. 24. that 
it is proſecuted by another than the juſtice 
preſenting, if it be by his conſent. The 
— v. The Inhabitants of a 260 


HORSE, 


See WARRANTY. 


HUSBAND ad WIFE. 


Sce BARON and FFME. 


I. 


INCLOSURE. 


I. © HE lord has no right under the ſta- 
tute of Merton to incloſe and approve 

the waſtes of a manor, where the tenants 
of the manor have a right to dig gravel on 
the waſtes, or to take eſtovers there, Du- 
berley y. Page. 391 


2. A cuſtom in a manor, that any perſon be- 


ing deſirous of incloſing may apply to the 
court &c. firſt obtaining the conſent of 
the lord, does not abridge the lord's com- 
mon law right of incloſing without any 
ſuch application, provided he leave a com= 
mon ſufficient for the tenants. ib. 392 u. 
3- By a grant of 2 manor with an exczption 
of the waſtes, they are thereby ſevered 
from the manor, though the copyholders 
continue to have a right of common there- 
on by immemorial cuſtom; and after a 
grant of the ſoil of thoſe waſtes to truſtees 
for the uſe of the copyholders in free 
ſocage, the lands when incloſed will be 
freehold and not copyhold. . Revell v. 
Jodrell. 415 
4. Where by the terms of an incloſure act, 
for, incloſing the waſtes of a manor, a cer- 
tain portion was to be made to the lord 
in lieu of his right and intereſt in the ſoil, 
and the reſidue was to be allotted to the 
ſeveral tenants in fee, diſcharged from all 

| - cuſtomary 


INDEX TO THE PRINCIPAL MATTERS. 


cuſtomary tenures, c. a ſaving clauſe, re- 
ſerving to the lord of the manor all ſeignories 
incident to the manor, and all rents, fines, 
ſervices,&c. and allother royalties and manerial 
juriſdictions whatever, will not reſerve mines 
-under thoſe allotments to the. tenants, 
though it appear that there was a ſubſiſting 
leaſe of ſuch mines at the time the act 
paſſed, granted by the lord of the manor. 
Townley v. Gibſon. Page 701 


INDICTMENT. 


See PRESENTMENT, No. 1, 2. 


2. An indictment charging the defendant 
with obtaining money by falſe pretences is 
inſufficient, if it do not ſhew what the 
falſe pretences were; and ſuch a defect is a 
ſufficient ground for reverſing a judgment 
againſt the defendant. R. v. Maſon. 581 

2. Taking up dead bodies, even though for 
the purpoſe of diſſection, is an indictable 
offence, R. v. Lynn. 7.33 


INFA.N.TF. 


See Assuupstr, No. 16. 
EJEcTMENT, No. 1. 


2. If an agreement, made by an infant, be 
for his benefit at the time, it ſhall bind 
him. Maddon dem. Baker v. White. 159 


INFORMATION. 


See QUO WARRAN TO INFORMATION, 
SHERIFF, No. 13. 


T1. A commitment by a juſtice of peace for a 
time certain, as for 14 days, under the va- 
grant act, is a commitment in execution, 
and the party is not entitled to be bailed: 
and if anotber magiſtrate on illegal and 
cortupt motives diſcharge a perſon ſo com- 
mitted, the court will grant an information 
againſt him. The King v. R. Braoke. 190 
a. The court on granting an information 
will not require the proſecutor to give ſe- 
curity for the coſts, in caſe the defendant 


ſhould be acquitted, beyond the extent of 


the recognizance required by 4 & 5 W. & 
[ Md. e. I8. /. 2. ib. 


3. A party applying for an information muſt 
wave his right of action: but if the court, 
on hearing the whole matter, are of opinion 
that it is a proper ſubject for an action, 
they may give the party leave to bring it. 

The King v. Sparrow. | Page 198 

4. The court will not grant a criminal infor- 
mation againſt the members of a corpora- 
tion for a miſapplication of the corporation 
money. The King v. Watſon. 199 

5. An order made by a corporation and entered 
in their books, ſtating that A. B. (againſt 
whom a jury had found a verdict with large 
damages in an action for a malicious proſe- 
cution for perjury, which verdict had been 
confirmed in C. B.) was actuated by mo- 
tives of public juſtice c. in preferring 
the indictment, is ſuch a libel reflecting 
on the adminiſtration of juſtice, for which 
the court will grant an information againſt 
the members making that order. ib. 

6. The court will not grant a certiorari to 
remove the aſſeſſments of the land-tax: 
But if an information be moved for againſt 
the commiſſioners of the land-tax, the 
court will admit an atteſted copy of the 
aſleſſment as evidence inſtead of the origi- 
nal, The King v. King and Others, 234 


INQUIRY, Writ of 
See BANKRUPT, No. 15. CosTs, No. 11. 
INSOLVENCY, 
See ConsI6XMENT, No. 1. 


INSANIT T. 


1. The court will not diſcharge a defendant 
out of cuſtody on filing common bail on 
the ground that he has become inſane fince 


| the arreſt, Lernot v. Norman. 390 


INSURANCE. 


1. If a ſhip inſured for a certain time ſail 
before the time on a different voyage from 
that inſured, the aſſured cannot recover, 
though ſhe afterwards get into the courſe 
of the voyage deſcribed in the policy, and 
is loſt after the day upon which the policy 
was to have attached. Jay v. MAedigliani. 


| 30 


| 9 U 2. When 


INDEX TO THE PRINCIPAL MATTERS. 


2. When a ſhip is inſured from one port to 


another, the policy does not attach, unleſs 
' ſhe ſail on the voyage inſured. Page 30 


3. Every re- aſſurance in this country either 


by Britiſh ſubjects or Foreigners, whether 
on Britiſh or Foreign ſhips, is void, by 29 
Geo. 2. c. 37. f. 4. unleſs the aſſurer be 
inſolvent, become a bankrupt, or die. An- 


dree v. Fleteber. ene 
4. If a merchant abroad, intereſted in goods 


and the freight of a cargo, mortgage them 
to his correſpondent in Exgland for payment 
of money at à certain day, and by letter 


4 incloſing the bills of lading direct him to 


inſure, the latter having accepted the bills 
of lading will be liable to an action for 


not inſuring, notwithſtanding the mort- 


gage was become abſolute before the order 
was received. Smith v. Laſcelles. 187 
5. A merchant abroad, having effects in the 
' hands of his correſpondent in England, has 
a right to call upon him to make an inſur- 


ance for him. ("7A ib, 


6. If a merchant in England "0 been uſed to 
procure inſurances for his correſpondent 
abroad, in the uſual courſe of trade, the 
latter has a right to expect compliance with 


2n order for inſurance from the former, al- 
though he has no effects in his correſpond- | 
ent's hands, unleſs ſome previous notice be 


given to the contrary. ib, 


7. If a merchant abroad ſend bills of lading 


to his correſpondent here, and at the ſame 
time give directions for procuring inſur- 
ance, the latter cannot accept the bills of 
lading without obeying the orders to in- 
ſure. ib. 
8. Where a merchant here had accepted an 
order for inſurance, and limited the broker 
to too ſmall a premium, in conſequegce of 
which no inſurance could be procured, he 
was held liable to make good the loſs to his 


correſpondent. Wallace v. Tellſair. Sitt. af. 


Tr. at G. H. 1786. | 1 188 u. 


9. If a merchant reſiding in London, who has | 


received an order for inſurance from his 
correſpondent, does what is uſual to get 


the inſurance effected, as if he applies to 


Lloyd's without effect, he is not bound to 
ſend to any other place for that purpoſe ; 


\ 0 4 = 


though it may be doubtful whether he 
ought not to apply to the public inſurance 
offices in London, if it be cuſtomary to 
make application to them in ſuch caſes. 
Smith v. Cologan, Sit. after Tr. at G. H. 
1786. a Page 188. u. 


10. But if the merchant in ſuch caſe do not 


apply to the public offices, but ſend to 
Newcofile or any other port, and do the beſt 
he can, he is not anſwerable for the ſubſe- 
quent ill conduct of the inſurer ; and more 
eſpecially if the principal adopt his acts 
even for a moment. ib. u. 
11. Where repairs are ordered by the under- 
writers, for the payment of which a bot- 
tomry bond is given, and they refuſe to 
pay it on the arrival of the ſhip, in conſe- 
ſequence of which ſhe is ſold, they are lia- 
ble for all the damage which ſhall accrue 
to the owner in conſequence of that re- 
fuſal. Da Caſta v. Newnham. 407 
12. Where a ſhip has been repaired, the un- 
derwriters are not entitled to the uſual de- 
duction of one third, new for old, unleſs 
the ſhip has been put into the free poſſeſ- 
ſion of the owner again. ib. 
13. Where a ſhip is obliged to put into port 
for the benefit of the whole concern, the 
charges of loading and unloading the car- 
go, and taking care of it, and the wages 
and proviſions of the workmen hired for 
the repairs, become general average, 16. 
14. Freight muſt contribute to general aver- 
age. ib. 408 
15. Where a ſhip has been forced by a ſtorm 
to enter a port in order to repair, and can- 
not continue her voyage without apparent 
riſk of being loſt, the wages and pro- 
viſions of the crew are to be brought into 
an average from the day it was reſolved to 
ſeek ſuch port to the day of departure from 
iy with all the” charges of loading, and 
every other expence incurred by that ne- 
ceſſity. So ſaid in Beawes, and ſeems to 
have been approved by Lord Mansfield, but 
never determined, ib. 414 


INTEREST. 


dee Bail IN ERROR, No, 1, 2, 3. 


INDEX TO THE PRINCIPAL MATTERS. 


1. Where a bill indorſed over is not duly | 


Paid, the indorſee'may charge the indorſer 
with intereſt, exchange, and other inci- 
dental expences beyond the amount of 51. 
per cent. if ſuch charges are reaſonable, 
warranted by uſage, and not made a colour 
for uſury. Auriol v. Thomas. Page 52 
2. The charge of 10s. per pagoda on a bill 
returned proteſted from India is not exceſ- 
ſive, though it was taken in payment here 
at the rate of 6s. 6 d. per pagoda. ib. 
3. Where it appeared to be the uſage of 
country bankers in diſcounting bills to re- 
ceive, over and above the common intereſt 
of 5 J. per cent. for the time the bills had 
to run, the further ſum of 55. per cent. on 
the groſs ſum for commiſſion ; ſuch charge 
was held to be legal. Winch O. T. v. 
Fenn. 52 u. 
4. In debt upon recognizance bail in error in 
the Exchequer Chamber are not liable to 
pay intereſt on the judgment between the 
ſigning of the judgment in B. R. and the 
affirmance of it in Cam. Scacc. Frith. v. 


Leroux. 57 
5. But they are liable for intereſt due ſubſe- 
quent to the affirmance. ib. 


6. The Court will not direct the maſter to 
include intereſt in the coſts to be taxed on 
non-profling a writ of error returnable in 
Parliament for want of tranſcribing. Cum- 
ming v. Hanforth. 58 

7. In debt on a judgment affirmed in error, 
the jury by way of damages may give in- 
tereſt upon the ſum recovered by the judg- 
ment from the time of &gning it, where by 


the practice of the Court in which error is 


brought, ſuch intereſt is not allowed in coſts 
upon the affirmance, Entwiftle v. Shep- 


8 
Ar, *. . 28 ber 5 * r 4 A 
„ r. * . — * 


JOINT ACTION. 
1. HE plaintiffs together with A. 


and B. being owners of one ſhip, 


and the defendant of another, a prize 
was taken, condemned, and ſhared by 
agreement between them; afterwards the 
ſentence of condemnation was reverſ- 
ed, and reſtitution awarded with coſts, 
Which was paid ſolely by the plaintiffs, 
3 


See VAGRANT ACT. 


A. and B. having in the mean time become 
bankrupts: an action cannot be brought 
by the plaintiffs alone for a moicty of the 
reſtitution money and of the coſts, becauſe 
it was either a partnerſhip tranſaction, 
when A. and B. ought to be joined ; or 
not, when ſeparate actions ſhould be 
brought by each of the perſons paying. 
(Graham v. Robertſon. Page 282 


TJUDGES. 
Sze ERROR, No. 1. 


JUDGMENT, 


See CoRPORATION, No. 5, 6, 7. PraAc- 
TICE, No. 45. 


JUDGMENT ARRESTED, 


See PLEADING, No. 18. WackR, Nay 


1 . 
JURISDICTION, 


See ADMIRALTY. AWARD, No. 2. 


1. If an affidavit be filed without any title, 
the Court cannot take any notice of it, 
though the adverſe party is willing to wave 
the objection, Ouen v. Hurd. 644 

2. Where it appears that the Court have no 
juriſdiction, they will not go into the me- 
Tits, | ib. 


JURY. 


See VERDICT. | 
JUSTICE f PEACE. 


IxnFoRMATION. 
No.1. Hicaways, No. 6. CTRTTFICATE. 


1. A juſtice of peace who has proſecuted a 
gaoler to conviction for ſuffering a pri- 
ſoner to eſcape committed by him on 2 
charge of felony is not entitled to the coſts 
of the conviction under 5 V. & M. c. 11, 
J. 3. The King v. Sharpneſs. oy 

2. But if he were to preſent a road, and the 
offender were indicted thereon afterwards 
and convicted, it ſeems he would then be 
entitled to colts, as a public proſecutor 
within the act. ib. 

3. So 


INDEX TO THE PRINCIPAL MATTERS 


9. So if he were to indict an inferior officer 


for diſobeying an order made by him.) P. 47 


4. Where a juſtice of peace maliciouſly grants 


a warrant againſt another, without any in- 


formation, upon a ſuppoſed charge of felo- 
ny, the remedy by the -party grieved is 
treſpaſs for the falſe impriſonment and not 
caſe. Morgan v. Hughes. 225 
5. The practice of one magiſtrate's granting 
a ſuperſedeas to the warrant of another 
without any formal and legal examination 
is unwarrantable. The King v. R. Brooke, 
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Leue , . POP LOA 2: 


KING'S' BENCH PRISON. 


See RULES of the Priſon. 


L. 
LAN D-T AX. 


See CERTIORARI, No. 6. IxTORMATTON, 


No. 6. 
LANDLORD and TENANT, 


I. A Proviſo in a leaſe for 21 years that 
the landlord ſhall re-enter on the te- 
nant's committing an act of bankruptcy, 
whereon a commiſſion ſhall iſſue, is good. 
Koe v. Galliers. 133 
2. Where an infant becomes entitled to the 
reverſion of an eſtate leaſed from year to 
year, he cannot eject the tenant without 


giving the ſame notice as the original leſſor 


muſt have given. Maddon v. bite. 159 


3. If a leaſe contain a proviſo that the leſſee, 
his executors, Sc. ſhall not et, let, or 
aſſign over, the whole or part of the pre- 
miſes without leave in writing, on pain of 
forfeiting the leaſe; the adminiſtratrix of 
the leſſee cannot underlet without incurring 
a forfeiture, though for leſs time than the 
whole term. Koe v. Harriſon. 


4. A parol licence to let part of the premiſes 
does not diſcharge the leſſee from the re- 
ſtriction of ſuch a proviſo. ib. 


5. The leſſor's receiving rent after the forfei- 
ture is no waver, unleſs the forfeiture were 


known to him at the time, ib. 


425 


| 6. If a tenant hold under an agreement for a 
leaſe at a yearly rent, whereby it is ſtipu- 
lated that the agreement ſhall continue for 
the life of the leffor, and that a clauſe ſhall 
be inſerted in the leaſe, giving the leſſor's 
ſon power to take the houſe for himſelf 
when he came of age, the ſon muſt make 
his election in a reaſonable time after he 
comes of age. Doe v. Smith. Page 436 

7, The delay of a year is unreaſonable, and 
the tenant cannot be ejected upon a half 
year's notice to quit, ſerved after ſuch a 
delay. s f ib. 

8. If he had elected within a week or fort- 
night, that certainly would have been rea- 
ſonable. ib. 

9. If a trader, after committing an act of 
bankruptcy, take a houſe and agree to pay 
half a year's rent in advance, where, by the 
cuſtom of the country, half a year's rent 
becomes due on the day on which the te- 
nant enters; the landlord, after an aſſign- 
ment under the commiſſion, and before the 
year expires, may diſtrain the goods on the 
premiſes for half a year's rent; or if he buy 
the tenant's goods at the ſale under the 
commiſſion, he may retain the amount of 
the half year's rent. Buckley v. Taylor, 600 


LEASE. 


See LANDLORD and TENAN T. REcrtor. 


1. An inſtrument on an agreement ſtamp, re- 
citing that A. in caſe he ſhould be enti- 
tled to certain copyhold premiſes on the 
death of B. would immediately demiſe the 
ſame to C. declaring that he did thereby agree 
to demiſe and let the ſame, with a ſubſequent 
covenant to procure a licence to let from 
the lord, operates as an agreement for a 
leaſe, and not as an abſolute demiſe, Doe 


v. Clare. 739 
LIBE L. 


1. An order made by a corporation and en- 
tered in their books, ſtating that A. B. 
[againſt whom a jury had found a verdict 
with large damages in an action for a ma- 
licious proſecution for perjury, which ver- 
dict had been confirmed in C. B.] was 


actuated by motives of public juſtice, &c. 


, 


INDEX TO THE PRINCIPAL MATTERS. 


an preferring the indictment, is ſuch a li- 
bel, refleing on the adminiſtration of 


grant an information againft the members 
making that order. The King v. Watſon. 


Page 199 
LICENCE. 


Ste LanDLORD and TENANT, No, 4. 
TREsPASs, No. 4. 


1.3% 
See PLATE, No. 1. 


1. Goods delivered to a perſon, claiming 
them wrongfully, who pays freight, and 
other charges, cannot be detained for thoſe 


expences againſt the rightful owner. Lem- 


priere v. Paſley. 485 


LIMITATION. 


See Deviss. 


4. Where the teſtatrix, by virtue of a ſettle- 
ment had an eſtate for life, with a power 
to diſpoſe of [1009 J. in caſe J. V. or 


any iſſue of his ſhould be living at her 
death out of a term of 500 years veſted in 


truſtees, with remainder to J. V. for life, 
and then to his ſons and daughters in tail, 
with remainder to herſelf in fee; and, re- 
Citing the ſettlement and power, deviſed the 
- ſaid ſum of 1000 J. to truſtees for certain 


deyiſed that, in caſe neither the ſaid F. N. 


nor any iſſue of his body ſhould happen to be 
living at the time of her deceaſe, by which 


event the ſaid manor, by virtue of and under 
the limitations in the ſaid deed of ſettlement c. 


 -would devolve upon her and her heirs, ſhe 
gave the premiſes to the ſame truſtees for 
500 years to raiſe the ſaid 1000 J. imme- 
| diately' after her deceaſe, and within ſix 
months after to raiſe a further ſum of 
1000 i. and from and after the determina- 
tion of the ſaid term, and ſubject thereto, 
deviſed the premiſes to her mother for life, 
remainder to her own daughter in fee, re- 
mainder over to A. V. in fee, in caſe her 


i 


public juſtice, for which the Court will 


4 


purpoſes, if F. W. or any of his iſſue ſhould | 
be living at the time of her death, and then“ 


daughter ſhould die before 21, or without 
iſſue; the contingency of F. V. or any of 
his iſſue not being living at the time of the 
teſtatrix's death is annexed to all the ſub- 
ſequent limitations; and, he having ſur- 
vived the teſtatrix, the heir at law of the 
teſtatrix and her daughter, who died before 
21 and unmarried, is entitled to the eſtate 
againſt 4. V. the remainder man in fee 
under the will. Doe v. Wilkinſon. Page 209 
2. If an eſtate be limited by deed to huſband 
and wife, and the heirs on the body of the 
wife by the huſband to be begotten, both 
have an eſtate tail. Denn. v. Gillat. 431 
3. But if the remainder be limited to the heirs 
of the body of the wife by the huſband to 
be begotten, the eſtate tail veſts in the 


wife folely. 1b. 


4. Where there is an eſtate limited to a per- 
ſon for life, with remainder to the htirs of 
the body of the ſame perſon, it is an eſtate 
tail : but the limitation of the remainder 
muſt be to the heirs of the body of that 
perſon alone; therefore, if an eſtate be 
limited to A. for life, remainder to the 
heirs of the bodies of A. and B. it is not 
an eſtate tail, 435 

5. Where R. Frank on the marriage of his 
ſon levied a fine to the uſe of himſelf, dur- 
ing the joint lives of himſelf and his ſon, 
and after the deceaſe of either to the uſe of 
S. Cotele for life, and after her deceaſe to 
the uſe of the iſſue male of her and his ſon, 
and the heits of their bodies, and in de- 
fault thereof to the uſe of the heirs to be begat- 


der to his own right heirs, and S. C. died 
leaving only 5 daughters, on the death of 
R. F. a queſtion ariſing as to what eſtate 
his ſon took, it was reſolved, 1ſt, That 
if he had been joint tenant with the wife 
for life, this had been an eſtate tail in 
both, as the word“ heirs“ is not applied to 
any body particularly, 2dly, that neitker 
huſband or wife had an eſtate tail; not 
the huſband, becauſe he had no prior eſtate 
for life ; nor the wife, becauſe, though ſhe 
took an eſtate for life, yet the heirs are not 
applied to her body alone, and gdly, That 
it was a contingent remainder to the heirs 
of both their bodies, ib, 
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INDEX TO THE PRINCIPAL MATTERS. 


6. A deviſe to truſtees in truſt to receive rents 
and profits during the life of A. and that 


ſuch rents and profits ſhall be applied for 
the ſubſiſtence and maintenance of the 


ſaid A. during his life, is not an uſe exe- 


cuted in A. and cannot unite with a ſubſe- 
quent legal limitation to the heirs of the 
body of A. Silve/ter v. Wilſon. Page 444 


7. If a term be bequeathed to “ A. and his 


lawful heirs, and if he die and leave no law- 
ful heirs, then to B.“ the limitation to B. is 
good. Goodtitle and Peake v. Pegden. 720 


LIMITATIONS, STATUTE or. 


See PRACTICE, No. 23. 


1.A letter, written by a defendant (who plead- 
ed the ſtatute of limitations to an action of 
aſſumpſit) to the plaintiff's attorney on be- 
ing ſerved with a writ, couched in am- 
biguous terms, neither expreſsly admitting 
or denying the debt, ſhould be left to the 
jury to conſider whether it amounts to an 
acknowledgment of the debt, ſo as to take 
it out of the ſtatute of limitations, 


v. Maund. 


LIQUIDATED DAMAGES. 
See SET-OFF, No. 1. 
LOTT 4X, 
Fee AFFIDAVIT, No. 6. 


1. The ale of lottery tickets, by which the 
purchaſer is to be entitled to all the benefit 
of them, except the 10 l. prizes, is prohi- 


bited and made void by the 22 Geo. 3. c. 


47. Deecy v. Shee. 617 
2. Since that act no intereſt in any ticket 


can be conveyed leſs than the whole of the 
ſoecific ticket or ſhare ;z and thoſe ſhares 
not leſs than ſixteenths. ib. 


M. 


MALICIOUS PROSECUTION. 


See C Ask, Aclion on the, No. 1, 2, 3, 4, 5+ 
FALSE IMPRISONMENT, No.2, 3. PLEAD= 
ING, No. 8. 


3 


Lloyd 
760 


| 


1. THE grounds of an action for a ma- 
licious proſecution are, 1ſt, That it 

was done maliciouſly ; and 2dly, Without 
probable cauſe. Morgan v. Hughes P. 244 


MANDAMUS. 
See APPRENTICE, No, 1. 
ExcisE, 


CorPoRATION, 


1. A mandamus refuſed to reſtore to the office 
of clerk of the Bridge -houſe eſtates in Lon- 
don, though the party was irregularly ſuſ- 
pended, it appearing on his own ſhewing 
that there was good ground for the ſuſpen- 
ſion, if the proceedings had been regular. 


The King v. The Mayor of London. 177 


2. Such office being an ancient office for 
life, the duty of which is to ſuperintend cer- 
tain eſtates which are appropriated by the 
corporation to the ſupport of London bridge, 
ſome of thoſe eſtates having been granted 
to them for that expreſs purpoſe, a man- 
damus lies to reſtore to it. ib, 

3. A mandamus granted to reſtore to the 
office of clerk or ſurveyor of the city works; 
( Hil. 6 Geo. 2. there cited,) which was alſo 
an office for life, on receiving which an 
oath was adminiſtered, a ib. 

4. A mandamus to the ſteward of a manor to 
admit a copyholder, claiming by deſcent, 
refuſed, The King v. Rennett. 197 

5. If truſtees under a road act turn a road 
through an incloſure, and make the fences 
at their own expence, and repair them 
for ſeveral years, the Court will not 
compel them by mandamus to continue ſuch 
repairs, unleſs there be a ſpecial proviſion 
in the act to that effect. The King v. The 
commiſſuuners of the Llanaillo diſtrict, c. 

232 

6. A ada to the mayor of Colcbeſter to 
admit a recorder of that borough refuſed, 
becauſe there was a recorder de Jadlo, and 
the parties had another remedy by guo war- 


rants ; though both of them claimed under 
the ſame election. The King v. The Mayor 
of Colcheſter. | 259 


7. A mandamus lies to a viſitor to hear an ap- 


peal, and give ſome judgment. R. v. 
The Biſhop of Lincoln, 338. 1. 


8. If 


INDEX TO-THE PRINCIPAL MATTERS. 


8. If a return to a mandamus conſiſt of ſe- 
veral independent matters, not inconſiſtent 
with each other, but part of them good in 
law and part bad, the court may quaſh the 
return as to ſuch part only as is bad, and 
put the proſecutor to plead to or traverſe 
the reſt. The King v. The mayor &c. of 
Cambridge. Page 456 

9. Where two cauſes returned are inconſiſtent, 
the whole is bad. ib. 

10. That A. was not a burgeſs; that he was 
not eligible to the office of common coun- 


eil man; and that he was not elected, are 


not inconſiſtent returns. ib. 
11. A mandamus may be granted under 11 


Geo. 1. c. 4. to proceed to the election of 
an annual officer in a corporation, as well 


as to the head officers The caſe of the Cor- 


poration of Scarborough, cited in R. v. F. 
Woodrow, 732 


MANOR 
See INCLOSURE, CoPyYHOLD. 


1. By a grant of a manor with an exception 
of the waſtes, they are thereby ſevered 
from the manor, though the copyholders 
continue to have a right of common there- 
on by immemorial cuſtom, Revell v. Jo- 
drell. 415 


MARKET-OVERT, 
See TroveR, No. 3, 4, 5» 6. 
MARRIAGE. 
See WITNESS, No. 1, 2, 3. 


MARRIAGE SETTLEMENT, 


See EJeEcTMENT, No. 2. 


MINES 


Ser INCLOSURE, No. 3. 


MONEY PAID INTO COURT. 


See PAYMENT oF Money 1nTo Court. 


MORTGAGE, 


See BILL of LabinG, 
T1iTLz DEEDs, 


* 


SHIP, No. 2. 


| 


MUTINY. 


See SOLDIERS, No. 2, 3. 


. N. 
NEW ASSIGNMENT. 


See PLEADING, No. 7, 


NEW TRIAL. 


See TRIAL, New. 


NONPROS, Fudgment of. 


See PRACTICE, No. 17, 18. 


NON-RESIDENCE, 


See Quo WARRANTO INFORMATION, No. 
6, 7, 8. RecTtor, 


NONSUIT, Judgment of. 


See PRACTICE, No. 45. 
1. A plaintiff cannot be nonſuited without his 


conſent after he has appeared. Watkins v. 
Towers. 275 


2. It ſeems that undertaking by a rule of 
Court to give material evidence in the 
county of A. in order to fix the venue there, 


does not imply a conſent to be nonſuited 
if the party fail, 281. 


NORWICH.. 


See SHERIFF, No. 12, 13. 


NOTICE. 


See EjecrMENT, No. 1, TRoveR, No. 3. 


O. 
OFFENCE, 


Se INDICTMENT. 


OFFICER. 


See JusTICE of THE PEACE. VIsIT0R, No. 


8, 9. Quo WARRANTO INFORMATION. 
1 I. A 


| 


x. A jurat of the corporation of Haſfings may 
be elected town clerk of that corparation. 
AHiltward v. Thatcher. Page 81 

2. But the two offices are incompatible; and 
the acceptance of the latter, though an in- 

ferior office, will vacate the former. ib. 

3. Where a corporation conſiſts of a mayor, 
12 jurats, freemen, and a townclerk, which 
latter was elected by the others, and the 
jurats ſit as judges in a court of record, and 
hold pleas of the crown; and any two of 
them with the mayor may hold a court, 
but all the jurats have a right to attend as 
judges without being ſummoned; although 
there were many inſtances within the bo- 
rough of Ha/tings of a jurat having held the 
office of town clerk, yet the Court held the 
offices to be incompatible, tb, 

4. Although the names of the clerk of aſſize; 
and clerk of arraigns, are inſerted in the 
commiſſions of oyer and terminer, yet there 
never was an inſtance of their acting as 
judges, nor have they any pH to de- 
cide on any queſtion. ib. 

5. Suſpenſion makes no vacancy in an office; 
it is only an impediment to the enjoyment 
of any benefit from it: but all acts, which 
are required to be done by ſuch officer, muſt 

' ſill be done by him to give them validity. 
Per Holt in Philips v. Bury. 351 
6. The head of a college hath not ſuch an 


eſtate in his office as will entitle him to 


maintain an aſſize for it; for he hath no ſole 


ſeiſin. ib. 355. 


ORDER or JUSTICES, 


1. The court of B. R. will intend every thing 
in an order of juſtices to. be right, unleſs 
the contrary appear. R. v. The Under- 
takers of the Aire and Calder Navigation. 666 

2. The court of B. R. will not go into any 
queſtion not intended to be referred to them 
by a caſe ſtated at the court of quarter ſeſ- 
ſions, on an appeal againſt an order of juſ- 
Sees, ib. 

3. How far ſuch an order unappealed againſt 
is concluſive on the parties. 


ment by taking a tenement, 3. 
4. An. order of removal only prohibits the 
party l removed from returning 


See Settle- 
ment by hiring and ſervice 8, 9, 10. Settle- 


| 


| 


INDEX TO THE PRINCIPAL MATTERS. 
] 


again in a ſtate of vagrancy to the ſame 
pariſh, R. V. dihabitants of Fillongley. 
| Page 711 


OVERSEER. 


1. A woman may be appointed an overſeer of 
| the poor. The King v. Alice Stubbs. 395 
2. Where a diſtrict contains only three houſes, 
the inhabitants of all three may be appoint- 
ed overſeers of the poor, notwithſtanding 
two of them are labourers and poor. ib. 
3- An appointment of overſeers, dated in Oc- 
tober for a year next enſuing the date, is 
good, becauſe it ſhall be underſtood to be 
the overſeer's year. th, 
4. The word ſub/antial as ated to overſeers 
in the 43 Elia. c. 2. muſt be underſtood 
relatively, ib. 


Q.Y ER 


1. The party, who is to give oyer of a deed, 
is allowed two days for that purpoſe, ex- 
cluſive of the day on which it is demanded. 

Page v. Divine. 40 


. 


* 


PARDON. 
1. 5 HE power of the Crown to pardon 


a forfeiture, and to grant reſtitu- 
tion, can only be exerciſed where things 
remain in fatu quo; but not ſo as to affect 
legal rights relied i in third perſons, R. v. 


Amery. 569 
PARENT ard CHILD. 
See TRESPASS. 
PARISH, 
See PRESENTMENT. 


1. If the inhabitants of a townſhip, bound by 
preſcription to repair the roads within the 
townſhip, be expreſsly exempted by the 
proviſions of a road act from the charge of 

. repairing new roads to be made within the 
townſhip, that charge muſt neceſſarily fall 
on the reſt of the pariſh, The King v. The 
Inhabitants of Sheffield, 106 
2. The 


— 


% 


INDEX TO THE PRINCIPAL MATTERS: 


2. The pariſh at large is primd facie bound to 
repair all high roads lying within it, unleſs 


by preſeription they can throw the onus on 
particular perſons by reaſon of their te- 
Due, 3.:'s i. Page 106 | 


PARTNERS. 


I. The plaintiffs together with A. &B. being | 
owners of one ſhip, and the defendant of | 


another, a prize was taken, condemned, 
and ſhared by agreement between them : 
afterwards the ſentence of condemnation 


was reverſed, and reſtitution awarded with | 
' coſts, which was paid ſolely by the plain- 
tiffs, A. and B. having in the mean time 


become bankrupts: an action cannot be 
brought by the plaintiffs alone for a moiety 
of the reſtitution money and of the coſts, 
becauſe it was either a partnerſhip tranſac- 


tion, when A. and B. ought to be joined; 


or not, when ſeparate actions ſhould be 
brought by each of the perſons paying. 
Graham v. Robertſon, 282 
2. One partner may maintain an action for 
money had and received againſt the other 
partner for money received to the ſeparate 
uſe of. the former, and wrongfully carried 
to the partnerſhip account. Smith v. Bar- 
- row. : 476 
3 Where money is owing to two partners, 
and after the death of one it is paid to a 
third perſon, the ſutviving partner may 
maintain an action for money had and re- 
ceived in his own right, and not as ſur- 
vivor. 5 ib. 
4 And the defendant in ſuch action may ſet 
off what is due to him from the plain- 
til. ib. 
5. Where two enter into articles of partner- 


ſhip for ſeven years, in which is a covenant 


to account yearly, and to adjuſt, and make 
a final ſett!ement at the end of the part- 
nerſhip, and they diflolve the partnerſhip 
before the ſeven years are expired, and 
account together, and firike a balance 
which is in favour of the plaintiff, includ- 
ing ſeveral items not connected with the 
partnerſhips, and the defendant promiſes 
to pay it, an action of aſſumpſit lies on ſuch 


CL 


expreſs promiſe. Foſter v. Allanſon, 479 


6. Where the cocifidmes of goods to whom 


the bill of lading was indorſed in blank aſ- 


ſigned it over as a ſecurity. for acceptances 


given by the aſſignee not amounting to the 
value of the goods, and afterwards by an 


agreement between them the profits and 
loſs were to be equally divided, but the firſt 
was to ſtand guarantee to the other ſor the 
ſolidity of the factors by whom the goods 
were to be ſold; and it appeared by the 
agreement that the coniignor has not been 
paid for the goods, the aſſignee of the 
bill of lading cannot maintain trover againſt 
the conſignor, if he ſtop the goods in 
tranſitu on the inſolveney of the conſignee. 
Salomons v. Niſſen. P̃age 674 


PAYMENT or Monty INTO Cour. 


1. Where a rule to change the venue in an 
action of aſſumpſit from A. to B. has been 


diſcharged on the plaintiff's under taking to 
give evidence of ſome matter in iſſue ariſing 


in A., the undertaking is complied with by 
proving a rule of Court in it that the de- 
fendant ſhall be at liberty to pay money 
into Court, though that rule was obtained 
after the diſcharge of the rule for changing 
the venue; for the payment of money into 
Court is an admiſſion of the cauſe of action. 
Watkins v. Towers. 275 
2. The only caſe where a party ſhall be 
bound by the payment of money, though 
by miſtake, is where it is paid into Court 
under a rule. Malcolm v. Fullerton. 645 


AWN BROKER. 


See PLATE, No. 1. 


PENAL ACTION. 


See SHERIFF, No. 6,8, 9, 10. WITNEss, 
No. 4. 


1. Where a ſtatute gives accumulative da- 
mages to a party grieved, it is {till but a 
civil remedy. Woodgate v. Knaichbull. 154 

2. Proceedings in a penal action on 25 Ed. 3. 
fl. 4. c. 3. ſtayed on motion, becauſe no 

affidavit had been filed that the offence was 
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Page 274 


Boot. 


3. Where a G2 Tum action for uſury had 
been depending four years, the Court would 


not allow amendments to be made in the 


committed within the county where the {| 
action was brought, or within a year, ac- 
"= Fac. 1. 64. White N. T. v. 


declaration, though the pleadings were ſtill 


in paper. Goff 2. T. v. Popplewell. 707 


| + # e 


Ses CoxvicTion, No. 4, 5- PENAL Ac- 


TION, Ae Bret J. 


PRR MIT. 
Ser ExclsE. 
PLATE. 


1. A pawnbroker has no lien on plate after the 
death of a tenant for life who pawned it 
with him, as againſt the remainder-man, 
altho* the pawnee had no notice of the ſet - 


_ tlement. Hoare v. Parker. 376 
PLEADING. 
dee TrEsPASs. ComPosrTiIoN. PENAL 


AcTIoN, No. 3. 


1. An agreement between a debtor and his 
_ . creditors that they will accept a compoſi- 
tion, in ſatisfaction of their reſpective debts, 


to be paid in a reaſonable time, cannot be 


pleaded to an action brought by one of the 
creditors to recover his whole demand. 
Heathcote and others v. Crookſhanks. 
2. In debt for goods ſold and delivered the 
plaintiff declared that the defendant at H H- 
minſter in the county of Middleſex was indebt- 
ed to him in a certain ſum for goods fold 
and delivered, without alleging an expreſs 
contract, and place where ſuch contract 
was made; upon ſpecial demurrer for theſe 
cauſes, the Court held the? contract and 
venue well laid. Emery v. Fell. 28 
3. Adeclaration in afcire facias by the aſſignees 
of a bankrupts ſtating, that he became 
« 2 bankrupt within the meaning of the 


-. 
— RE ? 2 — 2 — 


24 . 


0 - 


E ſtatutes' &e. and that his goods and ef- 
a fects were afterwards in due manner aſ- 


; ( ſigned to the plaintiffs,” is ſufficiently 


certain, without alleging that the party 
was declared a bankrupt, or that his effects 
were * 5 deed. M inter v. Kretch- 
man. ö Page 45 
4. A 3 return of a priſoner, after an 
eſcape, before action brought, is equal to 
a a retaking on a freſh purſuit: but it muſt 
be pleaded, Bonafous v. Walker. 126 
5 Under a count for a voluntary eſcape the 
_ plaintiff may give evidence of a negligent 
eſcape: and the defendant may plead a 
retaking on a freſh purſuit to ſuch a count, 
without traverſing the voluntary eſcape, 
ib, 
6. An adminiſiratrix may maintain an action 
in her own name againſt the marſhal for 
the eſcape of a priſoner, who was in execu- 
tion on a judgment obtained by her as ad- 
miniſtratrix. KA ib, 
7, Where a declaration for falſe impriſon- 
ment againſt A. and B. contained two 
counts, to both of which the defendants 
pleaded not guilty, and juſtified the firſt 
under meſne proceſs, A. as the plaintiff in 
that action, and B. as the bailiff; and the 
plaintiff, by a new aſſigument, admitting 
the arreſt to be lawful, replied that B. 
with the conſent of J. voluntarily releaſed 
bim and that they afterwards impriſoned 
him, for the time mentioned in the firſt 
count; the plaintiff having failed in prov- 
ing the new aſſignment, by not ſhewing 
the conſent of A., ſhall not be permitted to 
prove the ſame treſpaſs againſt B. under 
the other count. Atkinſon v. Matteſon 
272 
8. A declaration i in an action for a malicious 
- proſecution for felony muſt ſtate that the 
proſecution is at an end; and alleging 
that the. plaintiff was diſcharged from his 
impriſonment is not ſufficient, Morgan 
v. Hughes. 225 
9+ The word acquitted indeed has a legal de- 
finite meaning, and muſt be underſtood in 
its 24 ſenſe, namely, by a jury on the 
trial, 10. 231 


10. So 


INDEX TO THE PRINCIPAL MATTERS. 
'xo. $0 if it had been alleged that the plain- | 
_ * tiff had been diſcharged by the grand jury's - 


not finding the bill; that would have ſhewn 
a legal end to the proſecution. Page 232 


11. If a deprivation by a viſitor be pleaded, 


there is no occaſion to fhew the cauſe. Per 
Holt, Ch. J. in Philips v. Bury. 354 


12. After a defendant has obtained an order 
for time to plead on the terms of pleading 


iſſuably, he cannot plead the ſtatute of li- 
mitations, or any other plea which does not 


| 


« 


go to the merits: and if he plead ſuch a a 


plea, the Court will ſet it aſide on motion. 


Stadholme v. Hodg ſon. 390 


13. If defendant plead to debt on bond that 
plaintiff won money of him at cards, and 
that the bond was given for ſecuring pay- 


ment of it; to which the plaintiff replies 


that it was given to ſecure the payment of 
money juſtly due, and not for ſecuring the 
payment of money won ; the replication 


may either conclude to the country, or - 


with an averment. Hedges v. Sandon. 439 


14. The general rule is this; where a repli- | 
cation denies the whole ſubſtance of the 


plea, there the plaintiff may tender iſſue, 
and conclude to the country ; though in- 
deed there are exceptions to that rule, 
| where the replication is proper either way: 
But where the plaintiff ſelects one out of 
ſeveral facts in the plea, he may traverſe 
that one, and conclude with a verification. 


ib. 


15. Where money is owing to two partners, 
and, after the death of one it is paid to 


a third perſon, the ſurviving partner may 
maintain an action for money had and re- 
ceived in his own right, and not as ſurvi- 
vor, Smith v. Barrow. 476 


16. So if money belonging to a teſtator be re- 


ceived by one after the teſtator's death, his 
executor may maintain an action far money 
had and received in his own right, ib. 
17. The ſtatute 23 H. 6. c. 9. relating to 
bail bonds is a public act; therefore the 
court will take notice of it though it be 
not pleaded, Samuel v. Evans. 569 
18. And if it appear in a declaration, by the 
aſſignee of a ſheriff on ſuch bond, that the 


bond is void by the proviſions of that ſta- 


3 


tute, the Court on motion will arreſt the 


judgment after verdi& againſt the defendant | 


upon a plea of non eff factum. Page 569 
19. To a plea to ſcire facias againſt bail that 
the principal died before the return of any 
ca. ſa. a replication ſtating a particular ca. 
fa. and that the principal was alive at the 
return of that ca. /a. muſt conclude with an 
averment : for the ca. /a. in the replication 
is new matter; and, by the rules of plead- 
ing, whenever new mutter is introduced the 
other party muſt have an opportunity of 


anſwering it. Henderſon v. Withy. © 576 
0000 


See RATE. 


01 r 


See VERDICT. 


POUNDAG E, 


See SHERIFF, No. 2, 3, 4. 


POWER. 
See LIMITATION. 


I. Every execution of a power muſt have 2 
reference to the original inſtrument creat- 
ing that power, and whoever claims under 
the execution muſt make title under the 

power itſelf. Robinſon v. Hardcaftle. 241 

380, 781 

2. So that where a power was given to A. on 
his marriage, to appoint to and amongſt the 
children of the marriage, in ſuch propor- 
tions, Sc. and in default of ſuch appoint- 
ment, the eſtate was limited to the firſt and 
other ſons of the marriage in tail, and A. by 
will appointed to his eldeſt ſon C. for life, re- 
mainder to truſtees, &c. remainder to the firſt 
and other ſons of C. in tail, and in default 
of ſuch iſſue to D. another child of A., the 
limitation of a life eftate to a perſon not in 
being at the original creation of the power 
being void, the ſubſequent limitations de- 
pending thereon are void alſo, and C. the 
eldeſt ſon took an eſtate tail either under the 


execution of the power or the original ſet- 


tlement. ib. * 


3. If 


INDEX, TO THE PRINCIPAL MATTERS; 


3. If there be an agreement before marriage, 


that a ſetclement ſhall be made of the wife's - 


_ eſtate, reſerving to her a power of diſpo- 
ling of it, which agreement is ſigned by the 


intended huſband and wife, but not ſealed, 
and before the marriage the wife diſpoſes 
of it to the huſband, who ſurvived her, 
and diſpoſes of the eſtate by will; the title 
of his deviſee is ſuch a doubtful equity as 
cannot be ſet up in an ejectment againſt 
the title of the wife's heir at law. Doe v. 
Staple, Page 684 


4. A power to raiſe portions may be executed 


at ſeveral times, - provided the firſt execu- 
tion be not meant as a complete execution, 
and that the party in the whole execution 
do not tranſgreſs the limits of the power. 
Dae v. Miſborne. 3 
5. A power given to an executrix to raiſe a por- 
tion for a younger child does not extend to 
real eſtates, of which ſhe was alſo truſtee. ib. 


PRACTICE. 


Sce Bair, Bail in ERROR. CERTIORA- 
RI. PENAL ACTION,.No. 2, 3. VENUE, 
No. 3, 4. PAYMENT of MoNEY INTO 


Couxr. Excist, No. 4. BonD, No. 
1, 2. Cosrs. RuLEts oF THE COURT. 
AMENDMENT. 


r. A ſheriff is not liable to an attachment 
for not returning a writ, if not called upon 
by a rule of court within ſix months after 
the expiration of his office, notwithſtand- 
ing he was reque/led by the party to return 


it before the ſix months were expired. The 


King v. Jones. I 
2. If on the return of a writ in a perſonal ac- 
tion the defendant caſt an eſſoign, which is 
not adjourned to a particular day, and it is 
not quaſhed, and the plaintiff deliver his 
declaration on the firſt day of the following 
term, the defendant 1s not entitled to an 

. imparlance. Nocte v. The Earl of Leice/ter, 


16 
3. Where an eſſoign is not gene to a 


particular day, nor quaſhed, the declaration 
cannot be delivered till the firſt day of the 
term. ib. 
4. If the defendant in error from C. B. to B. 


R. give an eight day rule to certify the re- 
1 * 85 


cord, the record may be certified in leſs 
time, though the rule expire in vacation: 
And a ſci. fa. quare executionem nou having 
been iſſued immediately upon the record 
being certified, returnable the firſt day of 
the following term, the defendant may 
ſerve the plaintiff in error on that day with 

a rule to appear to the ſci. fa. and a rule to 
aſſign errors. Sambridge v. Houſſey. Page 17 
5. The party, who is to give oyer of a deed, 
is allowed two days for that purpoſe exclu- 
ſive of the day on which it is demanded, 
Page v. Divine, 40 
6. No proceedings having been had for above 
a year, the plaintiff two days before Hilary 
term gave notice of his intention to pro- 
ceed, two days after the term he ſerved a 
rule to plead, and in the ſame vacation 
judgment was ſigned for want of a plea, 
which was held to be regular; and the 
judgment appearing to be ſigned as of Hi- 


lary term makes no difference. Milbourne 
v. Nixon, 40 


7. The Court will not ſet aſide an execution 
ſued out before, but executed after, the al- 
lowance of a writ of error ſerved on the 


ſheriff and the party, if the plaintiff in er- 


ror has not regularly put in bail. Lane, v. 
Bacchus. 44 
8. Secus, if bail be put in in time. 115. 


9. In debt on recognizance bail in error in 
the Exchequer chamber are not liable to 
pay intereſt on the judgment, between the 
ſigning of the judgment in B. R. and the 
affirmance of it in . Scacc. Frith v. 


Leroux. 157 
10. But they are liable for intereſt due ſubſe- 
quent to the affirmance. ib. 


11. The Court will not direct the maſter to 
include intereſt in the coſts to be taxed on 
non-profling a writ of error, returnable in 
parliament, for want of tranſcribing, Cum- 
ming. v. Hanforth. 91 495 8 

12. See the difference of the form of the re- 
cognizance on writs of error in Gam, Scacc. 
and B. R. | 59 u. 

13. The Court will not ſtay proceedings in 
debt upon a judgment while a writ of error 
is depending, if the writ of error appear 
to be merely for the purpoſe of delay. En- 
twiftle v. Shepherd. 3 

14. In 


by 7 ** 4 * * bes * * f - 
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the jury by way of damages may give in- 
tereſt ou. the ſum recovered; by the judg- 
ment from the time of ſigning it, where, 
by the practice of the Court in Which er- 
ror is brought, ſuch intereſt is not allowed 
in coſts on the affirmance. Page 78 
15. If che plaintiff do not declare within two 
terms after the return of the writ, the de- 

fendant may ſign judgment of non pros; but 
if no ſuch judgment be ſigned, the plain- 

tiff may declare within a year. Worley v. 

Lee. 112 
16. A rule for ſetting aſide an execution, 

ſued out after the allowance of a writ of 
error, diſcharged without cofts, the writ 
of error having been taken out againſt good 


14. In debt on 2 judgment affrmed in error 


faith. Gates V, Weſt. 183 | 
17. If plaintiff declare againſt one of two de- 


fendants named in his writ, and does not 


+ Wh Cock. 0 257 
18. So if plaintiff ſerve notice of declaration, 
or take out a rule for time to detlare 


againſt one only, without proceeding againſt 
the other. ib. 


19. And wherever it can appear that the ac- 
tion is not a joint action, judgment ef non 


pros may be ſigned by all or any of the de- 
fendants named in the writ. Butler v. Up- 


les. ib. 259. u. 


20. The Court will not at a diſtance of time 


aſter the trial amend the peſſea by encreaſ- 
ing the damages given by the jury, although 
all the jurymen join in an affidavit Rating 
their intention to have been to give the 


plaintiff ſuch encreaſed ſum, and that they | 


conceived that the verdid they had given 
was calculated to give him ſuch ſum, Fack- 


fon v. Williamſon. | | 281 


21. Explanations of that ſort ſhould be given 


at the time of the trial. ib, 


22. The Court will not diſcharge a defendant 
out of euſtody on filing common bail on the 


ground that he has become infane ſince . 


the arreſt, Kernat v. Norman. 390 
23. After a defendant. bas obtained an order 


for time to plead, on the terms of pleading . 


i0uably, he cannot plead the ſtatute of Jimi- 


_ 


tations, or any other plea which does not 


go'to the merits ; and if he plead ſuch a 
- plea, the Court will ſet it aſide on motion. 
 Stadbobne v. Hodgſon. Page 290 
6 Where iſſues are taken on ſome of the 
pleas and demurrer to others, the plaintiff 
has a right to argue the demurrers either 
before or after trial. Daberley v. Page 
394 
25. After a nonſuit in treſpaſs the Court will 
ſtay proceedings in a ſecond action be- 
tween the ſame parties for the ſame caufe 
until the coſts of the nonſuit are paid, 
notwithſtanding the plaintiff be a priſoner 
at the time of bringing the ſecond action, 


and ſue in „arma pauperis, Weſton v. Ni- 
thers. 511 


26. The like in the caſe of an action on the 


ſtatute of bribery. Moulton . T. v. Bing- 
bam. 


th, n. 


27. The like in the caſe of an action for a 
proceed againſt the other, the latter may 


ſign judgment of nen pros immediately. Roe 


malicious proſecution, Baldwyn v. Ri- 
chardt. | ib. n. 
28. The Court will not (before trial) ſtay 


proceedings in an aCtion for a penalty 


h | againſt a ſheriff's officer on 32 Geo. 2. c. 


28. / 12. though a ſimilar action has been 
commenced againſt the ſheriff for the ſame 
offence. Pechell v. Layton. 512 


29 But after verdicts in both actions, the 


Court will ſtay the proceedings in both, on 
paying one penalty, and the coſts in one 
action. Paſball v. Layton. 712 
30. For the ſheriff and bailiff are not both an- 


ſwerable in an action for a penalty for the 
ſame act. 1b. 


31. The Court refuſed to ſet aſide the bill of 


Middleſex, which was to anſwer the plaintiff 
in a plea of debt, inſtead of treſpaſs. Barber 


v. Lloyd. 513 


32. The Court refuſed to grant an attachment 
againſt a ſheriff for neglecting to take a re- 
plevin bond. The party has his action 
againſt the ſheriff. The King v. Lewis 617 


33. If two actions be brought by the ſame 
plaintiff at the ſame time for cauſes which 
may be joined in one action, and the de- 
fendant is holden to bail i in both, the Court 


*: will compel the plaintiff to conſolidate them, 


and to pay the coſts of the application. Cecil 
V. Brigges. 639 
92 34. The 
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| 34. The only cafe in which a, party is bound 
by the payment of money, though by miſ- 
take, is where it is paid into Court under 
a rule. Malcolm v. Fullarton. 
3 5. In trover for goods, where the defence is 
that they were ſold by the plaintiff, the 
Court will give the defendant time to plead, 
in order that he may obtain a diſcovery from 
the Court of Chancery in the mean time. 
M bitter v. Cazelet. | | 683 
36. The plaintiff cannot file common bail ac- 
cording to tbe ſtatute after the ſucceeding 
term after the writ is returnable. Smith v. 
Painter. CEC NS 
37. The plaintiff may deliver a Senden 
againſt the defendant conditionally before 
the time for his appearing is paſt, and file 
common bail for him: but after that time 


he muſt bring the defendant into Court be- 
a ib. ' 
38. The plaintiff is not bound by the practice 

of this Court to give notice of trial till | 


fore he can declare, 


the term after that in which iflue is joined. 
Hall v. Buchanan. 734 


39. If the plaintiff recover a judgment againſt 


two defendants in B. R. and one of them 


bring a writ of error in Cam. Scacc., the 


plaintiff cannot charge the other defen- 
dant in execution till the record be remit- 


ted into the Court of B. R. notwithſtand- | 
ing the writ of error might have been 
quaſhed immediately becaufe not brought 


by both defendants. 1 v. Maſboroug h 
aud Mailand. 04 737 
4 In ſuch caſe where the er was 

affirmed in Cam. Scacc. and colts given of 

the writ of error, and both-deſendants were 
taken under a writ of execution on the 
whole ſum, including the coſts of the writ 
of error as well as the original ſum reco- 
vered, this Court permitted the plaintiff 


to amend his writ of execution, as to the 


defendant who did not join in the writ of 
error, by altering it to the original ſum 
recovered, ib. 
41. The Court ſet aſide ae in ſcire 


facias againſt bail, becauſe they were ſum- 


moned only an hour before the Court roſe 


on the return day. Mibb v. Harvey. 757 


42. The ſheriff's return of ſcire ſrei does not 


eſtop the bail from ſhe wing that they were 


Page 645 


Army. 


2 


| +» ſummoned ſo late on. the return day, that 


they could not bring in their principal be- 


fore the riſing of the Court. 1b, & Pol 
V. Wills. | | 1 Page 758. A. d. 


43. Where a defendant juſtified, in treſpaſs, 
under a cuſtom which was bad in law, and 
. the iſſue on it was found for him, the Court 
| ſet aſide the verdict on that iſſue, and en- 
| tered a verdict for the plaintiff with nomi- 

nal damages. Selby v. Robinſon. 758 


44. Where the plaintiff in ejectment is non- 


ſuited at the trial for want of the deſen- 
dant's confeſſing leaſe entry and ouſter, he 
is not entitled to ſign judgment againſt the 
. Caſual ejector till the pefea comes in on the 
day in bank. Doe v. Copeland. 779 
45. A motion that an award ſhould be refer- 
red back to the ſame arbitrator to recon- 
ſider it, on the ground that he had not 


- ſufficient materials before him when he 
made it, muſt be made before the laſt day 
of the next term after ſuch award made, 
according to 9 & 10 V. 3. c. 15. J 2., 
although the arbitrator be not charged 
with corruption or undue means. Zachary 


v. Shepherd. 781 


PRE BE N DAR. 
See D1LAPIDATIONS, No. 1, 2. 


PRESCRIPTION, 
See ParI8H. 


PRESENTMENT, 


1. A preſentment under 13 Geo. 3. c. 78. E 


24. againſt a ſmaller diſtrict than a pariſh 


muſt ſtate expreſsly how they are liable. 
R. v. The Inhabitants of the Hamlet of Pen- 


513. 
2. If it do not, the judgment may be arreſt- 
ed. ib, 

' PROHIBITION. 


1. Theſe words ſpoken of a woman, I have 
kept her common theſe ſeven years; ſhe 
'« hath given me the bad diſorder, and three 
« or four other gentlemen beſides,” are 
not , 'becaule they may refer to 


atime 


| a time p: and no prohibition will be 
granted to a. ſpiritual court after ſentence 
upon a libel for this charge. Carſlake v. 


Mapledoram. Page 473 
2. Calling a perſon whore is libellous in the 
ſpiritual court. ib. 


3. If the ſpiritual court hath cognizance of 
part of the charge only, and not the reſt, 


the Court, after ſentence below, would 
not grant a prohibition. . 473 


PROMISE. 
See FravDs, Statute of. 


PROMOTIONS. 642,643. 


Q. 
QUI TAM. 


See PEXAL ACTIONS, 


QUO WARRANTO INFORMATION. 


as Civil proceedings. ib. 


quo toarranto to try the validity of the title 
to ſuch franchiſe. R. v. Bond. 767 
4. But the circumſtance of the relator's ſtanding 
in the ſame ſituation with the defendant, 
or its appearing that the corporation muſt 
neceſſarily be diffolved by impeaching the 
defendant's title, and the title of thoſe who 
claim under him, will govern the diſcre- 
tion of the Court in refuſing ſuch an ap- 


plication. _ ab. 
EA The fact of the defendant's title having 


| 


1. A new trial may be granted in an informa- 
tion in nature of quo warranto. R. v. 
Francis. 484 

2. Informations in nature of quo warranto 
have been conſidered of late years merely 


3. Poſſeſſion of a corporate franchiſe for leſs | 
than 20 years is not of itſelf a ſufficient”. 
objection to an information in nature of a 


been before attacked by a ſimilar inſorma- 
tion, which was afterwards abandoned, 


has no weight. ib, 


6. A corporate office does not become 1% 
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fatto vacant by the non-reſidence of the 
corporator, R. v. J. Heaven. . Page 772 


7. It may be a cauſe of forfeiture; but the cor- 


porator does not loſe his franchiſe, till a 
| ſentence of amotion by the corporation 
has been pronounced, ib. 
8. And the Court of B. R. will not grant an 
information in nature of a qu warrants 
againſt him, until he has been amoved by 
the corporation, ib. 
9. The offices of town clerk and alderman 
are not neceſſarily incompatible, R. v. 
W. Pateman. 777 
10. But where the town clerk's accounts are 
allowed by the aldermen, or where a town 


* 


clerk acts minifterially under the aldermen, - 


who are judicial officers, the offices are 
incompatible z and the appointment to the 
former office is equivalent to an amotion 
by the corporation from the latter office. 

| th, 
11. And if the perſon ſo appointed continue 
to exerciſe the office of alderman, a quo 
waranto information will be granted againſt 
him. ib. 


R. 


1 


1. 1 F A. has an excluſive right of uſing a 
way-leave over land which he holds in 
common with B. paying B. a certain ſum 
yearly, and has the privilege of uting a 
way-leave occupied by C. paying him fo 
mach per ton for the goods carried over it, 
A. is not liable to be rated to the relief of 
the poor in reſpect of either of ſuch way- 
leaves. K. v. Folliffe. | 90 
2. Quære, Whether the owner of the land, 
who receives a · profit for ſuch way- leave, is 
not liable to be rated for ſuch an encreaſe 
of value? ib. 
3. A certiorari will not be granted to remove 
a poor rate, becauſe of the public incon- 
venience which would attend it. The King 
v. King and Others, 235 
4+ Stables rented by the colonel of a regi- 
ment by order of the crown for the uſe of 

3 | the 
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the regiment are not liable to be rated to 
the relief of the poor. Lord Amberſt v. 
Lord Somers. EY Page 372 
5. The poſleffions of the crown, or of the 
public, are not rateable, ib. 
6. Where a perſon is overcharged in a poor 
rate, the ſeſſions may relieve him on ap- 
peal, andamend the rate, by leſſening the 
ſum aſſeſſed on him, under the 17 G.2. 
c. 38. R. v. The Inhabitants of Cheſhunt. 
623 

7: Where a navigation runs from 4. to B. 


through ſeveral. intervening pariſhes, and 
the tolls for the whole navigation are | 
collected in theſe two pariſbes, they may 


be aſſeſſed to the poor-rates in theſe two 


pariſhes for the whole amount according | 
to the proportion collected in each. R. v. 


The Undertakers of the Aire and Calder Na- 
vigation. 660 
8. The juſtices below are the proper judges 
of the equality of port rates; and the 
Court of B. R. will not Interfere on the 


ground of their being unequal, unleſs the 


inequality be manifeſtly apparent on the 
rate. | ib. 
9. A perſon ſhall be rated for profits where 
they become due, not where they happen 
to be received. ib. 


10. Where a ſtatute ſays that a company ſhall 


not be liable to any rates which had not 


uſually been afſeſled ; that only means that 


they ſhall not have any other iind of rate 
impoſed on them than thoſe which were 
then levied, but does not fix the proportion 
of the rate, ib. 
11. It is not neceſſary to fate i in a reſerved 
caſe, that the rate was regularly publiſhed 
in the church, if that queſtion was not 


intended to be referred. ib. 


RE-ASSURAN CE. 


See IN8URANCE, No. 3. 


REASONABLE T IME. 


Se LanDLokD AND Tenant, No. 6, 7„ 
8. 
| 2 


n El P „. 


1. A receipt is not conclubea evidence againſt 
the party ſigning it; but he may ſhew-that 
he did not receive the ſum or thing i in queſ- 

, tion. Stratton V. Raſlall, Page 366 


RECEIVING STOLEN GOODS. 


1. Perſons receiving any goods Ec. belong- 
ing to a veſſel in the Thames, knowing the 
ſame to be ſtolen, may be proſecuted for 
a felony under the 2 Geo, FI 28. Rex v. 
yer. 77 


RE COGNIZAN CE. 


See Bair In ERROR. CosTs, No. 7, 8, 
9. 


RECTOR, 


1. A leaſe of a reQtory by a rector becomes 
void by the 13 Eliz. c. 20. by his non- 
reſidence for 80 days, of which a ſtranger 
may take advantage. Doe v. Barber. 749 

2. There is no diſtinction between a demiſe 
by deed or by parol. th, 

3. And his leſſee cannot maintain an eject- 


ment againſt a ſtranger, who enters with - 
out any title whatever. ib. 


RE LAT ION. 


1. When a trader becomes a bankrupt by ly- 
ing in priſon two months, the act of bank - 
ruptcy relates back to the arreſt, ſo as to 
veſt his property in the aſſignees from that 
time. King v. Leith. 141 

2. Therefore the aſſignees may maintain an 
action for money had and received againſt 
a perſon, who, having notice that a com- 
miſſion would be iflued againſt him, ſold 
his goods and paid him the produce before 
the expiration of the two months. ib. 


REM OV AL, Order of.. 


| Cee SETTLEMENT, by HIRING and SER 


| VICE, 8, 9, 10, 11. 
RENT, 


Ser LANDLORD AND TzxANT, No. 5. 
REPAIRS 
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REPAIRS, 


Ser DitaridaTIONs. INSURANCE, No. 
IT, 


REPLEVIN, 


See CosTs, No. 10. 


REPLEVIN BOND, 


See SHERIFF, No. 11. 


REPLICATION. 


See PLEA DING. 


RESTITUTION. 
See TRoveR, No. 3, 4, 5, 6. 


x. The power of the Crown to pardon a 
forfeiture, and to grant reſtitution, can 
only be exerciſed where things remain in 
flatu quo, but not ſo as to affect legal rights 
veſted in third perſons, R. v. Amery. 

| Page 569 


RETURN, 


See ManDamus, No. 8, , 10. 


1. A return made by a ſheriff that the perſon 


arreſted was reſcued out of the cuſtody of 
the bailiff is bad: it ſhould be out of his 
cuſtody, Woodgate v. Knatchbull, 155 


REVENUE. 


See Excisz. 
REVENUE, Books of: 
Bee EviDeNCE, No. . 
ROADS. 


Sec Hichwars. 


RULES or The PRISON. 


1. An eſcape from the rules of the King's | 
Bench priſon, without the:marſhal's know- 


| ledge, is not a voluntary eſcape, 126 


| 


"2 


ö 


| 


RULES or Tut COURT, 


I. Where a defendant is brought up for ſen- 
tence on any indictment, or information, 
after verdia, the defendant's affidavits ſhall 
be firſt read, and then thoſe for the proſe- 
cution ; after which the defendant's coun- 
ſel ſhall be heard, and laftly, the counſel 
for the proſecution, Page 683 

2. Where a defendant is brought up for ſen- 
tence after judgment by default, the proſe- 
cutor's affidavits ſhall be firſt read, then 
the defendant's ; after which the counſel 
for the proſecution ſhall be heard, and laſt- 
ly the defendant's counſel. th, 

3. But if no affidavits be produced, the de- 
fendant's counſel ſhall be heard firſt, and 
then the counſel for the proſecution, ib. 


5:4 4-4: 


See WARRANTY. 


SCIRE FACIAS. 


See PLEADING, No. 3, 19, Practice, 
No. 41, 42. 


% / Scire facias is an action. Inter v. 
Kretchman. | 40 
SECURITY, 


See BILL oF LapinG. 


SEIZURE. 


See EXCISE. - 


SERJEANTS AT LAW, 642 


SESSIONS. 


See W1TNESS, No. I, 2, '3* Excise, No. 
5. CERTIORARI, No. 11, 12. 


1, The Court will not ſend a caſe down to 
the ſeſſions to be reſtated on a mere formal 
10 A objection, 


* 
— — — . Het. 2 —— 2 
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objection, if enough appear to enable 
them to decide according to the merits of 


the caſe. R. v. The Inhabitants of Middle- 
Troy. Page 41 


2. When the ſeſſions adjudge a place to be a 
vill by reputation, as a ſubſtantive ſact, 
this Court is precluded from going into 
the queſtion, notwithſtanding the ſeſſions 
ſtate all the evidence particularly on which 
they formed their opinion. The King v. 
The Inhabitants of Ronton Abbey. 207 
3- Where a perſon is overcharged in a poor 
rate, the ſeſſions may relieve him on ap- 
peal, and amend the rate, by leſſening the 
ſum aſſeſſed on him, under the 17 Ges. 2. 
c. 38. * v. * Inbabitanti of Cheſhunt. 
623 


SET OFF. 


1. If two perſons agree to perform certain 
work in a limited time, or to pay a ſtipu- 
lated weekly ſum for ſuch time afterwards 
as it ſhould remain unfiniſhed, and a 
bond is prepared in the name of both, but 
is executed by one only, with condition 
for the due performance of the work, or 
the payment of the weekly ſum, and the 
work is not finiſhed at the time; ſuch 
weekly payments are not by way of penalty, 
but in the nature of liquidated damages, 


and may be ſet off by the obligee in an il 


action brought againſt him by the obligor 
who executed, Fletcher v. Dyche. 32 
2. Where a partner or executor brings an 
action in his own right for money received 
after the death of the other partner or teſ- 
tator, the defendant may ſet off whatever 
was due to him from the plaintiff, Smith v. 
Barrow. | 476 


SETTLEMENT, Marriage. 


See EJECTMENT) No. 2. LIMITATION. 


| 
| 


SETTLEMENT oF THE POOR, 
Ce Wrrxxss, No. 1, 2, 3. 


By APPRENTICESHIP. 
x. If a poor boy be bound apprentice by the 
_ pariſh officers, with the conſent of two 
juſtices of the county, to a maſter reſiding 


q 


in 2 different pariſh and county, and all | 


the parties (except the apprentice) ſign 
the indenture, the apprentice will gain a 
ſettlement in the pariſh of the maſter by 
_ reſiding there 40 days under the indenture, 
Ke. v. The Inhabitants of St. Nicholas, Not- 


tingham. Page 726 


By CeRTIFICATE. 


1. An allowance of a certificate of a ſettle- 
ment, as having been duly executed, writ- 
ten in the margin of the certificate, and 
ſigned by two juſtices, is alone ſufficient 
proof of the certificate, where ſuch certi- 
ficate is above 3o years old, notwithſtand- 
ing the allowance does not certify the 
affidavit of one of the witneſſes as to the 
due execution and atteſtation of the certi- 
ficate according to the 3 Geo. 2. c. 29. 
De King v. 7 he Inhabitants of Farringdon. 

466 

2. Qu. Whether an allowance of a certifi- 
cate written in the margin, and ſigned by 
two juſtices, which allowance does not 
certify any affidavit made by one of the 
witneſſes according to 3 Geo. 2. c. 29., can 
be connected with a writing on the other 
ſide of the ſame paper, not ſigned by the 
juſtices, certifying that ſuch an affidavit 
was made, ſo as to amount to proof of ſuch 
certificate within the proviſions of 3 Geo. 


2. c. 29. ib. 


By EsTATE. 


I. Where a woman, on her marriage with a 
copyholder of a manor, in which the wi- 
dows of huſbands dying ſeiſed are en- 
titled to their free-bench, gave a bond 
that the ſon of her intended huſband by a 
former wife ſhould have poſſeſſion of part 
of the copyhold eſtate after the death of her 
huſband, on cendition of his repairing the 
part of the houſe reſerved: for her, and after 
the death of the huſband the widow de- 
livered up the poſſeſſion to the ſon accord- 
ing to the bond, he gained a ſettlement by 
reſiding on it forty days. R. v. De In- 
habitants of Lopen. 577 


By HixinG AnD' Service. 


1. An agreement by a daughter to live with 


her father, and to do the offices of a ſer- 
' vant for a year for her board and lodging 
and other perquiſites, is a good hiring for 
a year, though the daughter is to be at li- 


and a ſervice under it will be ſufficient to 
gain a ſettlement, R. v. The Inhabitants 
of Chertſey. Page 37 
a. If a maſter and ſervant before Michaelmas 
agree for yearly wages, and the maſter 
while he is taking money from his pocket 
to give earneſt tells him that he ſhall be ab- 
fent a fortnight at Michaelmas becauſe of his 
ſettlement, and that he will give him that 
time to get what he can, to which the ſer- 
vant aſſents, this is a mere diſpenſation of 
the ſervice for tbat time, and not ſuch an 
exception out of the original. contract as 
will make the hiring inſafficient for the 
purpoſe of gaining a ſettlement. The King 
v. The Inhabitants of Sulgrave. 376 
3. The ſervant's apprehending that his maſter 
would not have hired him, if he had not 
agreed to the fortnight's abſence, will not 
alter the caſe. ib. & 455 
4. A bond fide exception of part of the time at 
the time of hiring will prevent a ſettlement, 
but if there be no exception then a permiſ- 
ſive abſence afterwards will not prevent it. ib. 

5. An hiring at ſo much per week is not an 


implied hiring for a year. N. v. The In- 
habitants of Newton Toney. 453 
And R. v. Odibam. 622 


6. If there be any thing in the contract to 
ſhew that the hiring was intended to be for 
a year, there a reſervation of weekly wages 
will not control that hiring. 453 


the only circumſtance from which the du- 
ration of the contract is to be collected, 
it muſt. be ken to 1 valy” a weekly hir- 
| Agate: ib. 
8. Aster an order of removal upappealed from, 


moval. R. v. 2 be Inhabitants of Kenilworth, 
© N 10 5 598 
9. Therefore if a pauper in ſervice at A. un- 
der a yearly hiring be removed to B. and 
does not appeal, but returns in a few days 
to his tnaſter at J., is 


derty to earn what ſhe can by her labour; 


7. But if the payment of weekly wages be 


5 a new ſettlement can only be gained by | 
ſome act altogether ſubſequent to the re- 


received by him, 


N 


ic. * A 


| 


| 
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ſerves out the year, and receives his full 
wages, yet he gains no ſettlement in A. 
Page 598 

10. The order of removal in that caſe put an 
end to the ſervice. ib. 


See Settlement by taking a Tenement, M. 3, 4. 


11. If a ſervant, hired for a year, give warn- 
ing $ days before the expiration of the 
year to leave his maſter at the end of the 
year, and the maſter diſcharge him on the 
ſame day, paying him his full wages, the 
ſervant being willing to ſtay till the end 
of the year, the contract is not hereby diſ- 
ſolved fo as to prevent the ſervant's gain- 
ing a ſettlement; but the diſcharge is 
merely a diſpenſation with the remainder 
of the ſervice, R. v. The Inhabitants of St. 
Philip in Birmingham. 624 

12, If the maſter fraudulently turn away the 
ſervant with a view of preventing his gain- 
ing a ſettlement, or wrongfully diſcharge 
him before the end of year, that will not 
defeat the ſervants ſettlement. 626 

13. If a yearly ſervant be difcharged 4 or 5 
days before the end of the year an his maſ- + 
ter's becoming a bankrupt, and receive the 
full year's wages, the ſervice is ſufficient 
to give him a ſettlement. R. v. The Inha- 
bitants of St. Andrew, Holborn. 627 


By PuRcCHaAsE, 


See Wirxzss, No. 1, 2, 3. 


1. Where A. contracted for the purchaſe of z 
copyhold eftate for 391. mortgaged to an- 
other perſon for 321. and paid 7 J. and was 
admitted to the eſtate, ſubject to the mort- 
gage, he did not gain a ſettlement by it 


under the 9 Geo. 1. c. 7. K. v. The In- 
babitants of Mattinglæy. | 12 
7 By RArks. 


1. Where the ſarm was rated, and the land- 
lord paid the rate, and was allowed it by 


the tenant, the tenant did not gain a ſet- 
tlement, it being ſtated that the overſeer 
dd not know that the tenant reſided there. 


R. v. The Inhabitants of Llamammarch. 628 
3 " 2. F or 
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2. For though, where 4 Bone is rated, it is 
prima facre a rate on the occupier, it is not 
' concluſive. Page 628 


By TAKinG a TENEMENT. 


See SETTLEMENT BY Hin AND SER- 
VICE, No. 8, 9, 10. 


x. In order to gain a ſettlement by taking a 
tenement of 10 J. per annum, the occupier 
muſt reſide in the pariſh where part of the 
premiſes lies. R. v. The Inhahitants of 
Knighton. © 48 

2. Taking the hay graſs and aftermath of a 
meadow for ten months at the annual va- 
lue of 10/. is a taking of a tenement with- 
in 13 C 14 Car. 2. c. 12. fo as to give the 
party taking it a ſettlement. R. v. The 
Inhabitants of Stoke. 451 
3. Where a perſon renting and reſiding on a 
tenement of 10 l. a year in A. was remov- 
ed to B. by an order of two juſtices, and 
afterwards returned to the ſame tenement 
without making any new contract, and re- 
ſided there more than 40 days, he thereby 
gained a ſettlement, though the order of 
removal was unappealed from; for the con- 


tract was not thereby diſſolved. R. v. The 


Inbabitantt Fillongley. 709 
11 An order of removal only prohibits the 
party removed from returning again to the 
ſame pariſh i in 2 ſtate of vagrancy. ib. 


S E W E Rs. 


z. The commiſſioners of ſewers h ave jurif- 

_ diction over a ſewer, communicating with 
navigable ſtream, or with the ſea above 
tbe point where the tide ebbs and flows, if 
it be uſeful for navigation, and if the place 
over which the juriſdiction is exerciſed is, 
or is likely to be, benefited by it. Dore v. 
Gray. er | 358 


"SHERIFF." 
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1. A ſheriff is not liable to an attachment for 
not returning a writ, if not called upon 
by a rule of court within fix months after 
the expiration of his office, notwithſtand- 
ing he was requeſted by the party to return 
it before the fix months were expired. The 
King v. Fones. Page 1 
2. In debt againſt a ſheriff or gaoler for an 
| eſcape the jury cannot give a leſs ſum than 
the creditor would have recovered againſt 
the priſoner, namely, the ſum indorſed on 
the writ, and the legal fees of execution. 
Bonafous v. M alter. 126 
3. If it appear by the ſheriff's return of a writ 
of execution that greater fees have heen 
taken for the levy than are allowed by 29 
Eliz. c. 4. the ſheriff is liable to an action 
on the ſtatute for treble damages at the ſuit 
of the party el. Moodgate v. Knatch- 
bull. | 148 


4. Under that ſtatute the ſheriff cannot take 


any other charge but that for the poundage. 


ib. 
5. For all civil purpoſes the act of the bailiff 
is the act of the ſheriff. ib. 


6. It ſeems that an action may be maintained ; 
againſt the ſheriff for the penalty given by - 
29 Elia. c. 4. for the acts of his bailiff. 

ib. 155. 8. 

7. An action, brought on 29 Eliz. c. 4. for 
fees, muſt be brought by the Heriff, and 
not by the bailiff, ib. 

8. The Court will not (before trial) ſtay pro- 
ceedings in an action againſt a ſheriff*s offi- 
cer for à penalty on 32 Geo. 2. c. 28. /. 
12. though a ſimilar action has been com- 

menced againſt the ſheriff for the ſame of- 
ſence. Pechell v. Lat en. 512 

9. But after verdiQs in both ations, the 
Court will tay the proceedings in both on 
paying o one penalty, and the coſts in one 
action. 712 

10. For the werf and bailiff are not both 
_ anſwerable in an aRion for a penalty for 
the ſame act. ib. 

11. The Court refuſed to grant an attach- 
ment againſt the ſneriff for negleRing to 

take a replevin bond. R. v. Lewis, 617 

12. The payment af che fine fixed by 9 Geo. 


. 6:9: 3-6 be diſcharged Item ſerving 
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the office of ſheriff of Norwich, does not | 


exempt the perſon paying it for more than 
a year, unleſs the corporation agree that he 
ſhall be diſcharged for a longer time. R. 
v. J. Woodrow. | Page 731 
13. The Court granted an information againſt 
the perſon refuſing to take on him the 
office of ſheriff, becauſe the vacancy of the 


office occaſioned a ſtop of public juſtice, 


and the year would be nearly expired be- 
fore an indictment could be brought to 
trial, ib, 


. 


x. A delivery of the grand bill of ſale of a 
ſhip at ſea is equivalent to a delivery of the 
ſhip itſelf. Atkinſon v. Maling. 462 

2. Where a ſhip was mortgaged at ſea, with 
a proviſo that the mortgagor ſhould con- 
tinue in poſſeſſion till failure of payment 
of the mortgage money on demand, but 
the grand bill of ſale was delivered, and 
the mortgagor became bankrupt before the 
arrival of the ſhip, and the mortgagee took 
poſſeſſion on her arrival ; he may maintain 
trover againſt the aſſignees who took the 


ſhip from him, notwithſtanding he made 


no demand either on | the bankrupt or his 
aſſignees. ib. 
3. If 4. lend money on the ſecurity of a ſhip, 
and take poſſeſſion before execution exe- 
cuted at the ſuit of B., the veſlel cannot 
be ſeized under B.'s execution. Ladbroke 
v. Crickett, 649 
4. Ik the owner of a ſhip charge her for re- 
pairs done in England by an inſtrument 
under ſeal, ſtated to be by way of bottom - 
ry, upon which ſhe is afterwards ſeized by 


admiralty proceſs, and decreed to be ſold | 


to ſatisfy the demand, and no appeal is 
made from that ſentence, but between the 
ſeizure and decree a writ of execution 
iſſues againſt the owner at the ſuit of an- 
other creditor, the ſheriff cannot take the 
veſſel under this writ, or maintain trover 
againſt the officer in poſſeſſion by the war- 
rant of the admiralty. 2 ib. 


SLANDER. 


. Theſe words ſpoken of a woman, © I have 


, 


kept her common theſe ſeven years; ſhe 


&* hath given me the bad diſorder, and three 
or four other gentlemen,” are not ac- 
tionable, becauſe they may refer to a time 
paſt : and no prohibition will be granted 
to a ſpiritual Court, in which a ſentence 
has been pronounced on a libel for this 
charge. Carſlake v. Mapplediram. P. 473 
2. Charging a perſon with having had a con- 
tagious diſorder is not actionable, becauſe 
it is no reaſon why the company of a per- 
ſon ſo charged ſhould be avoided at that 
time, it referring to a time paſt, th, 


SOLDIERS. 


1. Whether ale-houſe keepers, who have no 
ſtables, are bound to receive horſes as well 
as ſoldiers Quere? R. v. Dimpſcy. 96 

2. If a ſoldier be committed to priſon for diſ- 
obeying an order of baſtardy till be find 
fureties for performing it, he is not en- 
titled to be diſcharged under the mutiny 
act. The King v. Archer, 270 

3. The 63d. clauſe in the mutiny act which 
exempts ſoldiers from arreſts in certain 
caſes is confined to civil ſuits. J. 274 


SPIRITUAL COURT. 


See PROHIBITION, 


STAMPS. 


See FORGERY. 


STATUTE 


1. The bare recital in a ſubſequent ſtatute is 
not ſufficient to repeal the poſitive provi- 
ſions of a former one. Dore v. Gray. 365 

2. Evidence of a cuſtom in Guernſey, that 


acts of parliament do not bind the people 
till regiſtered, cannot be received. The At- 


forney General v. Le Meſchant. 201 u. 
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11. c. 4. Mandamus. 732 
735 


13. c. 23. Woollen manufacture- 


2 


369 


1 


. 


U 
| 


3. Where an annuity bond, granted by two, 


: 


IG. gy 99 by 0 
3. e. 29. Certificate. ' - Pa 466 
13. c. 24. End-gatherers. 736 
17. 6, 5. Vagrants. 190, 736 
17. c. 38. Amending rate. 623 
19. c. 32. Bankrupt's payments. 648 
20, c. 37. Sheriff. | 1 
29. c. 37. / 4. Re- aſſurance. 161 
30. c. 24. / 1. Falſe pretences. 472 
32. c. 28. /. 12. Sheriff, 313, 712 
GeorGe III. 

2. c. 28. Receivers of ſtolen goods. 77 
13. c. 78. / 24. Roads. 260 
16. c. 30. Stealing deer. 89 


17. c. 26. Annuity, 366, 603. 

22. c. 47. Lottery. : 
25. c. 72. / 9. Exciſe. 
26. c. 10. Mutiny. 96, 270 
26. c. 59. Exciſe, 


STOLEN GOODS. 
See TRO VER, 3, 4, 5, 6. 


S UPERSED EAS. 


See WARRANT, No. 1. 


S URE T v. 


1. Where a perſon will not rely on the pro- 
miſe which the law will raiſe, but takes a 
bond as a ſecurity, he cannot reſort to an 
action of aſſumpſit. Touſſaint v. Martin- 
nant. 1oo 
Therefore if a ſurety bound with his prin- 
cipal for payment of money by inſtalments 
take a bond from the principal conditioned 
for payment of the amount of the inſtal- 
ments before the firſt of them will be due, 
and before that time the principal becomes 
| bankrupt and obtains his certificate, and 
afterwards the inſtalment bond is diſcharg- 
ed by the ſurety, he cannot maintain an 
action againſt the priges ipal for money paid 
to his uſe, | ib. 


becomes void hy the neglect of the grantee 


in not regiſtering a memorial under 17 G. 


3 
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7 3. c. 26. he cannot recover back any part 1 | 


© of the conſideration money from the one 


Who was known to be only a ſurety for the 
other, and had not in truth received any 
part of it, notwithſtanding they both join= 
ed in figning a receipt for it. Straton v. 
89 Page 366 
4. A contract cannot be carried beyond the 
ſtrict letter of it as againft a ſurety. ib. 
5. If A. be bound with B. as a ſurety for the 
payment of a ſum certain, and take an ab- 
ſolute bond from B. payable the day before 
the original bond will become due, and B. 
become a bankrupt before the day of pay- 
ment; A. may prove this debt under the 
commiſſion, and B. 's certificate will be a 
bar to an action by A. on the counter-bond, 
though A. does not pay the original bond 
till aſter B. has committed an act of bank- 
ruptey. Martin v. Court. 640 


SUSPENSION, 


ee Orrick, No. 5. VIS Tron. | 


T. 
TENANT. 


Cee LANDLORD and TENANT. 


TENDER. 


1. Where defendant came into poſſeſſion of 
goods wrongfully, no tender is neceſſary of 
freight &c. paid by him in order to en- 
able plaintiff to maintain his action. Lem- 


priere v. Paſley, 485 
TERM rox YE ARS, 
See TrusT, No. 3. | 
TIMBER. | 
See CoprvnoLDer, No. 8, 9. 
TITLE DEEDS. 
Se Drzvs. © 


| See Rart, No. 


* O LL IJ 
'Tozxpizs, No. 1, 2. 


erer 


See Orrick, No. 1,2. Quo WARRAN TO 


INFORMATION, No. 9, 10, 11. 


IT REES, 


See CoPYHOLDER, No. 8, g. 


TRESPASS. 


Ste FALSE IMPRISONMENT. Cusrom. 


VeRDICT. 


I. Quære, Whether in an ation of treſpaſs 
for aſſaulting and beating the plaintiff's 
niece, per quod ſervitium amiſit, the jury can 
take into their conſideration the injury 
ſuſtained by the niece herſelf in having 
been deflowered ? Edmonſon v. Machell. 
Page 4 

2. A father may maintain treſpaſs for break- 
ing, Sc. his houſe, and debauching his 
daughter, per quod ſervitium 'amiſit, though 
the daughter be above 21 years of age, 
where acts of ſervice are proved, though 
there be no contract for ſervice. Bennet? 
v. Allcott. 166 
3. Where this kind of offence is accompanied 
with an illegal entry of the father's houſe, 
he has his election either to bring treſpaſs 
for the breaking, &c. and lay the debauch- 
ing of the daughter and loſs of her ſervice 
as conſequential ; or he may bring the ac- 
tion on the caſe merely for debauahing 
the daughter, per quod ſervitium amiſit. ib. 


4. Licence to enter the plaintiff's houſe, if 


pleaded, is a bar to the former action: but 
it cannot be given in evidence under the 
general iſſue, ib. 
5. In theſe actions the Court will not readily 
grant a new trial on account of exceſſive 
damages. th, 
6. Where a juſtice of the peace maliciouſly 
grants a. warrant. againſt another without 
any information laid before him, upon a 
ſuppoſed charge of felony, the remedy 
againſt the Juſtice is treſpaſs and not caſe, 
Morgan v. Hughes. | 225 
TRIAL 


TRIAL, Nzw. 


1. Where a new trial is moved for on the 


ground of a miſdirection in point of law, if 


the Court ſee that juſtice has been done 
between the parties, they will not ſet aſide 
the verdict, nor enter into a diſcuſſion of 
the queſtion of law. Edmonſon v. Machell. 


Page 4 


2. Value and importance are not of them- 
ſelves ſufficient grounds for granting a new 
trial, unleſs there be alſo ſome doubt in 
the queſtion; though they frequently weigh 
in obtaining a rule to ſhew cauſe why there 
ſhould not be a new trial. Vernon v. Han- 
key. 113 

3. The Court will not grant a new trial to 
let the party into a defence of which he 
was appriſed at the firſt trial. ib. 

4. A new trial may be granted in an infor- 
mation in nature of a QUo WARRANTOo. 

The King v. Francis. 484 


TRIAL Ar BAR. 
Ser Cosrs. | 
T ROVER. 


See DEE Ds. Shir, No. 4. 


1. Where a ſhip was mortgaged at ſea, with 
a proviſo that the mortgagor ſhould con- 
tinue in poſſeſſion till failure of payment of 

the mortgage money on demand, but the 
grand bill of ſale was delivered, and the 
mortgagor became bankrupt before the ar- 
rival of the ſhip, and the mortgagee took 

, poſleſlion on her arrival, he may maintain 


trover againſt the aſſignees who took the 
ſhip from him, notwithſtanding he made 


no demand either on the bankrupt or his 
aſſignees. ' Atkinſon v. Maling. 462 
2. Where defendant came into poſſeſſion of 
goods wrongfully, no tender is neceſſary 


for the amount of freight, Cc. paid by 


him, to enable the plaintiff ro maintain his 
action of trover. Lempriere v. Paſley. 485 
3- The owner of goods ſtolen, proſecuting 
the felon to conviction, cannot recover 
the value of them in trover from the per- 


ſon who purchaſed them in market-overt, 


3 
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| 


and ſold them again before conviction, 
_ notwithſtanding the owner gave him notice 


of the robbery while they were in his poſ- 


ſeſſion. Horwoed v. Smith. 


Page 750 


4 For, in order to maintain | rover, the 


plaintiff muſt prove that the goods were 
his property, and that while they were fo 
they came into the defendant's poſſeſſion, 
| who converted them to his uſe, b. 756 
5. But he has a right to reſtitution of the 
goods in ſpecie. 716. 755 


6. And perhaps would be entitled to recover 


damages in trover againſt any perſon who 


is fixed with the goods after conviction, 


and refuſes to deliver them. . 
TRUST. TRUSTEES. 


See HroHwAxs. LIuITITATIONS. 


1. The truſtees of a public turnpike act, 


which empowers them to erect toll houſes, 
and mortgage the tolls, and which declares 
that there ſhall be no priority among the 
creditors, have no power to mortgage the 
toll houſes or gates; and if in fact they 
have made ſuch a mortgage, and an eject- 
ment is brought againſt them by the mort- 
gagee, inaſmuch as they are truſtees for 
the public by a public a& of parliament 
of which the Court will take notice, they 
are not eſtopped by their deed from inſiſt- 
ing that the act gives them no ſuch power. 
Fairtitle dem. Mytton v. Gilbert, 169 
2. A deviſe to truſtees in truſt to receive rents 
and profits during the life of A., and that 


ſuch profits ſhall be applied for the ſub- 


ſiſtence and maintenance of the ſaid A. 
during his life, is not an uſe executed in 
A., and cannot unite with a ſubſequent 
legal limitation to the heirs of the body of 
A. Silveſter v. Wilſon. 444 
3. In ejectment the plaintiff muſt recover on 
a legal title. A ſatisfied term may be pre- 
ſumed to be ſurrendered'; but an unſatis- 
fied term, raiſed for the purpoſe of ſecur- 
ing an annuity during the life of the annui- 
tant, cannot; and may be ſet yp as a 
bar to the heir at law, even though he 

claim only ſubject t to the dane Doe v. 
Staple, 684 
re TURNPIKE, 


* 
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TURNPIKE. | 


See Hionwars. 


4. The” truftees of a public ternpike 48, 


which empowers them to erect toll-houſes 
and mortgage the tolls, and which declares 
that there ſhall be no priority among the 
creditors, have no power to mortgage the 
the toll- honſes or gates. Fairtitle dem. 
Aton v. Gilbert. Page 169 


. If in fact they have made fuch a mortgage, 
and an ejectment is brought againſt them 
by the mortgagee, they are not eſtopped 

by their deed from inſiſting that the act 


_"w_ them no ſuch power. ib. 


v. 
VAGRANT ACT. 


1. A commitment by a juſtice of peace for a 
time certain, as for 14 days, under the va- | 
grant act 17 Geo. 2. c. 5. is a commitment 
in execution, and the party is not entitled 

The King v. R. Braoke. 190 


to be bailed. 


VENDOR Ax DU VEND EE. 
See CONSIGNMENT. 


VENIRE pr NOVO. 


1. If there be a bill of exceptions to the re · 
jection of evidence in the court of Great 
Seſſions in Wales, and upon error in B. R. 
the evidence is deemed admiffible, the 
court of B. R. will award a venire de novo 
into the next Eugliſb . e v. 


Pioroe. 125 


VE N U E. 


See PizADING, No. 2 4 
2. A., by deed executed in London, for ſe- 


curing the repayment of money lent to B, 


is appointed receiver of B. 's rents in, Mid- 


leſex, with a pretended. ſalary which en- 
ables him to retain uſurious intereſt; he 
accordingly receives the rents in Middleſex, 
but (ettles/the.account in Landan, and there 
pays the balance on which the uſurious 
intereſt is allowed; the offence is com- 
, pleted in London, and the venue in a gui 


CY ———— K ˙— —— — 


1 


tam action for the penalty is properly laid 
there. Scott Q. T. v. Brel. Page 238 
2. It ſeems it might be laid in either, for 
where there are two facts which are neceſ- 
ſary to conſtitute one offence, and they 
take place in two different counties, the 
plaintiff may ex neceſſitate lay the venue in 
either, ib. 241 
3. Where a rule to change the venue in an 
action of aſſumpſit from A. to B. has been 
diſcharged on the plaintiff's undertaking to 
give evidence of ſome matter in iſſue ariſ- 
ing in A., the undertaking is complied 
with by proving a rule of Court in A. that 
the defendant ſhall be at liberty to pay 
money into Court, though that rule was 
obtained after the diſcharge of the rule for 
changing the venue, for the payment of 
money into Court is an admiſſion of the 
cauſe of action. Watkins v. Towers. 275 
4. Proving a deed enrolled of record in 4. 
is a ſufficient compliance with the rule. 
r 


VERDICT. 


t. The Court will not at a diſtance of time 
after the trial amend the poftea, by encreaſin ba 
the damages given by the jury, although 

all the jurymen join in an affidavit, ſtating 
their intention to have been to give the 
plaintiff ſuch encreaſed damages, and that 
they conceived that the verdict they had 
given was calculated to give him ſuch ſum. 


Fackſon v. Williamſon. 281 
2. The proper time for explanations of that 
ſort is at the trial. ib. 


3. Where the defendant juſtified, in treſpaſs, 
under a cuſtom which was bad in law, and 
the iſſue on it was found for him, the 
Court fet aſide the verdi& on that iſſue, 
and entered a verdict for the plaintiff with 
nominal damages. Selby v. Rebirſon.. 758 

4. Where a ſpecial yerdict concludes gene- 
rally, the whole caſe muſt appear on the 
record. R. v. Calder Navigation. 665 


VISITOR 


1. Mr. Lo:gmire.who had been a fellow of 
 \Peterhouſe, Cambridge, and had vacated his 
_ fellowſhip by taking a college living, but 

10C had 
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had Satin! his name on the college 


boards, is not entitledto any preference in 
the election of a maſter, as being a member 
of the domus or foundation, under theſe 
words ; In cujus vero electione hoc im- 


atque ſociorum ejuſdem ſemper ratio ha- 
beatur, ut hi, ſi qui inter eos ad hoc mu- 
nus obeundum inveniantur idonei, cæteris 


przſerantur ; fin hujusmodi in domo nulli 
extiterint, tum aliunde aſſumantur.” The 


King v. The Biſhop of Eh. Page 290 


2. The fellows having returned two perſons 


to the Biſhop of Ely as general viſitor, for 
him to chooſe one, according to the direc- 
tions of the ſtatutes, to which return the 
biſhop is directed to give plenam fidem, 
and to appoint one- of them quem magis 
utilem intellexerit, et præficiat domui et 


primis obſervari volumus, ut ipſius domus 


ſcholariĩbus, abſque mora in magiſtrum, ne 


domui et ſcholaribus diſpendium aliquod 


_ inferat longa mora; and one of the perſons 


returned being a fellow of the college, and 
the other a member of a different college, 
omitting Mr. Longmire who was the third 
candidate; the biſhop cannot on that ac- 


count declare the election made by the fel- 


lows to be null, and appoint another than 


one of the two returned to him to be 
maſter, as claiming by lapſe under a pro- 


viſion in the ſtatutes, which declared that, 


in default of appointment by the fellows 


within a certain time, the biſhop ſhould 
nominate to the maſterſhip. ib. 


3. And therefore the Court in ſuch caſe, on 


the biſhop's refuſal, granted a mandamus 


to him to appoint one of the two perſons 
preſented to him by the fellows. ib. 


4. In general the Court of B. R. will not in- 


terfere in the caſe of a viſitor, or review 
any determination made by him in that ca- 
pacity : but this was held not to be a caſe 
within the biſhop's general viſitatorial power, 
his right being reſtrained to the ſelection 
of one of the two perſons preſented to him 


dy the fellows, who were the judges of 


their fitneſs. ib. 


. Nor could the appointment of the biſhop 


be ſaid to have been done by virtue of his 


| viſitatorial power in this inſtance, even ſup- 


———— 


poſing the eaſe tohaye been within his ge- 
neral juriſdiction, becauſe he did not cite o 


hear the parties, and it is a judicial act; and 
unleſs there be a general viſitation, of the 
college, there muſt be an appeal to the viſi- 
tor, and he ſhould proceed on that. P. 290 
Where by the ſtatutes of a college the right 


of appointment to the maſterſhip devolves 


'on a perſon named, who is alſo general vi- 


ſitor, on negle& of the. fellows to ele, 


- ſuch nominee; has not that right as viſitor 
but by the ſpecial appointment of the foun- 


der. | | ib, 


7. Then as this was not a viſitatorial act, 
the propriety of the election and the bi- 


ſhop's conduct cannot be inquired into by 
himſelf as viſitor, becauſe that would be 
to determine on his own right, for he 
claims an intereſt and aſſerts a right, and 


a viſitor cannot be a judge in his own 


cauſe, unleſs that power be expreſsly given 
to him; and in all theſe caſes the power of 
deciding the queſtion, and conftruing the 
ſtatutes, devolves on the courts of law. 7b. 


8. Where by the conſtitution of Exeter col- 


lege, Oxford, the biſhop of Exeter was ap- 
pointed general viſitor, to viſit by himſelf 
or his commiſſary, once in 5 years ex H- 
cio unleſs oftener required by the college; 
and it was provided that he might deprive 
the rector or expel the ſcholars, with this 
qualification, ſi tamen ad deprivationem rec- 
toris, aut expulſionem ſcholaris alicujus, per 
epiſcopum aut ejus commiſſarium agatur, then 


if he cannot make out his innocence he + 
' ſhall be amoved without further appeal, 
dum tamen ad tjus expulſionem there ſhall be 


the conſent of the ſeven ſenior fellows : 
and that if the rector be removed by the bi- 


ſhop's commiſſary, etiam conſentientibus four 


of the ſenior fellows, he may appeal to the 
biſhop; if the biſhop deprive the rector 
without the conſent of the four ſenior fel- 
lows, ſuch deprivation is good notwith- 


| ſanding, for being geperal viſitor he has 


the power of deprivation neceſſarily inci- 
dent to his office, and it can only be abridg- 


ed by expreſs words, of which there are 


none here; for the words fi tamen, &c. 
dum tamen ad iu, expulfiongm, &c. relate 


to the fellows and not to the rector; ; though 
the words etiam conſentientibus, &c. do 
- qualify the commiſſary's power, but not 
| the bilkop's Per Holt in Philips v. Bury. 


Page 346 
9. But if the t of the four-ſenior fel- 


loves had been neceſſary to the deprivation 


of the rector, it would not have been ſuffi- 


cient for the biſhop, having firſt ſuſpended | 


ſome of the ſenior fellows, to have obtain- 


ed the conſent of the reſt; for the ſuſpen- 


ſion made no vacancy of their offices, 


bur was only an impediment to their enjoy- 
ing any benefit from them. 3 


10. Under this conſtitution of the college the 


viſitor can only viſit once in 5 years, un- 
leſs called upon oftener by the college; and 
if he come uncalled within the five years, 
his viſitation would be void, and any ſen- 
tence he might give a mere nullity, as 
coram non judice. ib, 
11. But if a member of the college, expelled 
by the rector and fellows, appeal to the 


biſhop as viſitor, and the biſhop appoint a a 
particular commiſſary to examine the mat- 


ter, this is not ſuch a viſitation as precludes 
the biſhop from viſiting again within five 
years ex officio; for as viſitor he has a con- 
ſtant ſtanding authority at all times to hear 
and redreſs the grievances of the particular 
members. i ib. 
12. So where the biſhop appointed a viſitation 
to be held in the chapel on the 16th June, 
and the rector and fellows refuſed to open 
the doors on the day appointed, but pro- 
teſted in the area, and the viſitor called 
over all their names, and ſwore a perſon 
to prove the ſummons, and went away 


without doing any more; and afterwards | 


he appointed another viſitation in the hall 


on the 24th Juh following, and called | 


over the names, and regiſtered the act of 


16th June, notwithſtanding a proteſt | | 


againſt all the proceedings, this viſitation 
is good, and what paſſed on the 16th 
June was no viſitation. ib. 


13. The viſitatorial power is an appointment 

ol law, and is not of eccleſiaſtical origin: 

. . where the intereſt of a charity is veſted by 
the donor in truſtees, there the law does not 
raiſe a viſitor; but where they who are to 
have the benefit of the charity are incor- 


: 


Aren 
een 
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porated, there the lan iſes a viſiatorial 
power in the founder and his heirs, unleſs 


© the founder bath appointed ſome other per- 
ſon. 


Page ib. 
14. And there is no difference in reſpect of 


the viſitatorial power between a college 


and an hoſpital, where the latter is not 


governed by truſtees. Both are eleemoſy- 
nary: and a college imports a corporation, 
8 ib. 

15. Spiritual corporations are viſited by the 
ordinary. If he is viſitor, as ordinary, an 
appeal lies to his ſuperior; if patron, no ap- 
peal lies. ib. 
16. Where a viſitor has power to deprive, 
his ſentence is not examinable either as to 
the cauſe, or the truth of the fact, in a 
court of law. So that if a deprivation be 
pleaded, there is no occaſion to ſhew the 
cauſe ; nor is it traverſable even in a viſi- 
tation, ib. 
17. Though the Ritutes of | the college enu- 
merate ſeveral offences for which the rec- 
tor ſhall be deprived, and contumacy is not 
one of them, yet that doth not tend to 
abridge the viſitor's power of deprivation 
incident to his office during a viſitation, 
but he may equally deprive for contumacy. 


tb. 
18. A mandamus lies to a viſitor to hear an 


appeal, and give ſome judgment. R. v. 
Biſbop of Lincoln. 338. 3. 


U. 
UMPIRE. 


See ARBITRATOR. 


VOID any VOIDABLE. 


See AnnurTY, No. 2. ASSUMPSIT, Ns. 
14, 15, 16. BILL or SaLs, Nog 3. 
Recrtor, No. 3. 


8K. 


"See TrusT, No. 2 


U::0U RF: 


See InTEREsT. AMENDMENT. 
x. A., by deed executed in Londen, for. ſe- 


curing the repayment of do lent to B., 
is appointed receiver of B.'s rents in Maa: 


dleſex, with a pretended ſalary which en- 5 


ables him to retain uſurious intereſt ; be 
| 2 | ac- 


5 


e 
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, accordingly receives, the rents in Middlefex, 
4s bur ſettles th tin London, and there 


_ Intereſt is allowed; the offence is com- 

pleted in London, and the venue in a gui 

tam action ſor the penalty i is properly laid 

| Wit. Seott 2, 7. v. OM , Page 238 
EW ou 14 bon 


W A G E R. 
Se Ev1B8NCE, No. 9. | 


1. A wager reſpeRing the amount of any 
branch of the public revenue is illegal, be- 


cCauſe it leads to an improper diſcuſſton, 
and is contrary to ſound policy: - Atherfold | © 


V. Beard. 610 
2. And after verdict for the plaintiff i in an ac- 
tion brought on ſuch a wager, the Court 
Will arreſt the judgment. ib. 
3. tir. Juſtice Buller was frongly inclined to 


think, that the ſtat. 14 Geo. 3. c. 48. made 
all wagers void wherein the parties had no 
10 A. 616 


intereſt, 16. 


W A L E . 
See Vexize DE Novo... 


WARRANT. 
See JUSTICE OF Peace, No. 4. 


1. The practice of one magiſtrate granting 


a ſuperſedeas to the warrant of another 


without any formal and legal examination | 
The King v. R. Brooke. | 


ooh 190 


is uawarrantable. 


2. Although i it be not t ey to ſtate on a 


warrant of *commitmetit oh a charge of 


felony that the act was done f#niouſy; yet 


unleſs it ſufficiently appear to the Court 
that a felohy has been committed they are 
bound to bail the defendant, The Ling v. 
F Judd. A oo 2553 
3. Setting fee 0.2 ere e een . 
is not a felony within 9 Geo. 1. c. 22. 
I i OS IG | ib. 


WARRANTY. 


1. If a horſe ſold at a public auction be war- | 


ranted ſound and 6 years old, and it be 


one of the' conditions of ſale that be ſhall 
be deemed ſound unleſs returned in 2 days, 


this condition applies only to the warranty 


of ſoundneſs. Buchanan v. Parnſbow. 745 
2. Therefore where a horſe ſold with ſuch a 


* 3 biſcorefed to de 12 years old 
1. 


pays the balance on which the uſurious 


| 


* 4 
Drain. 


of 914 e WOMEN,” 


ten days iſter the ſale, and 6 was then oſſer- 
ed tothe ſeller who. refuſed to take bim, 

it was holden that an action might be main- 
tained by the buyer againſt the ſeller, and 
his rigbt to recover is not affected by his 
having ſold the horſe after offering him to 


3 wet 00-6 "Page ib. 
WASTES. & 
See Corrnoun, No. 2, 3. Maxon, No. r. 
| | v AVE R. 
See LANDLORD AND- TxxAanT, No. 5. 
WAY-LEAVE. 
See RaTE, No, 1, 2. 4 
2 N 1 U 45 


See _— F EME Covxxr, Powtr. 
| WINE LICENCE. ; 


See Exctsz, | 


WI ＋ NESS, 

Ser Evipenee. 
1. Huſband- and wife ſhall not be called i in 
any caſe to give evidence, even tending to 
criminate each other. The King v, The In- 
 babitants of Oliviger. 263 
2. In a caſe of ſettlement where a marriage 
in fact had been proved between two pau- 
pers, the firſt wife of the huſband is not a 
competent witneſs to prove a former mar- 
riage with him, becauſe ſuch evidence 
ſhews him to have been Zuiley of bigamy. 
- =" Ws 
3. Huſband and wife may prove chin 
marriage on a'queſtion of ſettlement. ib. 
* In a qui tam ation on the ſtatute of uſury 


 -againft the aſſignee of a bankrupt fortaking 


- *uſurious intereſt on a loan of money to the 


' bankrupt before his bankewptcy, the bank- 


rupt is not a competent witneſs to prove 
tze offence, if he has not obtained his cer- 


tificate, or repaid the money; notwith - 


ſtanding be is ready to releaſe to his aſ- 


bignees all benefit v ch may ariſe from the 


diſcharge of this debt in particular and 


. all claim to allowance and ſurplus in gene- 


tal; and notwichſtantling the aGgnee:has 
proved his demand ſot the maney lent un- 


der the commiſſion. os Fi v. 
5 


8 Oviiornnts, No. 1. W 


